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FREEDOM OF INFORMATION AND SECRECY IN 
GOVERNMENT 


THURSDAY, MARCH 6, 1958 


Untrtep States SENATE, 
SuBCOMMITTEE ON CoNnSTITUTIONAL RIGHTS, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 11:03 a. m., in room 
104-B, Senate Office Building, Senator Thomas C. Hennings, Jr., 
chairman of the subcommittee, presiding. 

Present : Senators Hennings and Hruska. 

Also present: Charles H. Slayman, Jr., chief counsel and staff di- 
rector; William D. Patton, assistant counsel; and Wayne H. Smithey, 
professional staff member, Committee on the Judiciary. 

Senator Henninos. Since the hour of 11 is a few moments past, the 
subcommittee will please come to order. 

I would like to make just a short opening statement, if I may. 

The Senate Constitutional Rights Subcommittee is very pleased in- 
deed, and I want to add that I am particularly pleased, to have my 
friend, the Attorney General of the United States, accept our invita- 
tion to be with us today for a discussion of the important matter of 
freedom of information and its corollary, alleged unnecessary secrecy 
in Government. It is indeed most gratifying that we have our new 
Attorney General accepting our first invitation to be with us. The 
time and date agreed upon are those which proved most convenient 
and mutually satisfactory. To have the chief legal officer of the United 
States Government here this morning is indeed most gratifying to 
us all. 

We meet here today in the absence of any hostility or acrimony 
whatsoever. Questions of whether there is a legally recognized privi- 
lege lodged in the Chief Executive to withhold information from the 
Congress and the public on his own determination and, if so, whether 
such a privilege may be delegated to remote subordinate officials and 
employees are the basic questions which the chief legal officer of the 
executive branch, the Attorney General, we hope will discuss with us 
today. We look forward to hearing his analysis of the issues which 
are so intricately connected with the whole doctrine of checks and 
balances in our form of National Government. Only when the Ameri- 
can people and their lawmakers have maximum access to accurate 
information, commensurate with genuine national defense interests, 
can our system of government operate in the most enlightening and 
useful manner. Accordingly, many of us believe the burden should 
be on public officials who withhold information to furnish sound rea- 
sons and lawful authority for so doing. 
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Again, I want to repeat that we are fortunate to have our Attorney 
General here with us today, in the spirit of good will, mutual respect, 
and trust. 

Now, Mr. Attorney General, you may, if you care to, proceed with 
any written statement that you have prepared that you would like 
to read, or you may testify in a more or less impromptu fashion, predi- 
cated upon your study and familiarity with this subject matter, or 
you may read your statement and intersperse it as you tly In other 
words, we are happy to give you full latitude to do exactly as you wish. 
I now recognize the distinguished Attorney General of the United 
States, Mr. William P. Rogers. 


STATEMENT OF HON. WILLIAM P. ROGERS, ATTORNEY GENERAL 
OF THE UNITED STATES 


Mr. Roorrs. Mr. Chairman, thank you for your comments and also 
I want to thank you for your courtesy in delaying my appearance until 
now. Idorecall that I told you I would be happy to appear. 

Senator Hennineos. You did, indeed. 

Mr. Rocers. And I appreciate your giving me this time because I 
have been rather busy the last few weeks, and it was very helpful to 
me to be permitted to appear at this time this morning. 

I would like, with your permission, to read the prepared statement 
Ihave. 1, of course, would be perfectly happy to be interrupted at 
any time. 

Senator Henninos. I might say, Mr. Attorney General, that Senator 
Roman Hruska, the distinguished Senator from Nebraska, has just 
come to the hearing. I have just made a short statement, Senator, a 
copy of which I will hand you if you care to read it, expressing our 
oe to the Attorney General for his being here this morning. 

Senator Hruska. Thank you. 

Senator Hennines. You may now proceed in any fashion you 
please, Mr. Rogers. 

Mr. Rogers. I was saying, Mr. Chairman and Senator Hruska, that 
T think it advisable to present this statement or parts of it, at least, 
because I do think there is a good deal of misunderstanding in this 
field and I think that this committee is serving a useful purpose in 
that regard because I think it helps to clarify the matter. 

Preliminarily, I might say that I think that the mere stating of 
the question quite often causes misunderstanding because usually the 
question is stated in terms of what right does the Executive have to 
withhold information, and, is secrecy a good thing, and so forth, which 
suggests the answer. I think it is just as incorrect to state the question 
in those terms, suggesting that there is secrecy that should not exist 
and that the Executive is withholding things as it would be to state 
the question this way: What right does Congress have improperly to 
demand documents from the executive branch of the Government? I 
think if the question was stated that way, it would be unfair to the 
Congress. 

Senator Henninos. Yes, I think the converse would be equally true. 

Mr. Rogers. I think that, really, the way to state the question is, as 
between the two branches of the Government and considering their 
powers under the Constitution, what exchange of information can be 
given. 





FREEDOM OF INFORMATION IN GOVERNMENT 3 


Senator Hruska. Mr. Attorney General, would an alternate way of 
putting it be this, if you don’t mind. I have heard it put this way one 
time: The duty of the President and the executive department on 
occasion is to withhold information. Isn’t there an affirmative duty on 
occasion to do that ? 

Mr. Rocers. I think so, but I think the mere suggestion of with- 
holding and secrecy carries that implication. I think really the 
question is how does Government properly ona with mutual 
regard and respect for the other branch’s functions. Our Congress 
has very clear functions and it requires information from the executive 
branch and it is entitled to get a good deal of information. On the 
other hand, I think you recognize the problems in the executive branch, 
that the executive branch of the Government has. There are certain 
things that can’t be given, just the way there are certain things the 
executive branch of the Government certainly cannot demand from the 
judiciary branch of the Government, and so forth. 

I don’t want to dwell on this too much to begin with because I think 
I deal with this considerably in the statement, , but I do think that the 
stating of the question is apt to affect your attitude toward the subject. 
And I might say, from my personal opinion, I have great respect for 
the work of a congressional committee and for the work of the Con- 
gress generally, that I think that over the years the work of congres- 
sional committees has been very effective in the cause of good govern- 
ment, and I would think that overemphasis on questions like the 
right to withhold and too much secrecy, and so forth, is a disservice 
to the operation of the Government because somehow it creates in 
the public mind that there is secrecy for the sake of secrecy. The fact 
of the matter is there is probably no government in the world that 
provides more information to its citizens than the American Govern- 
ment, and one of the difficulties you have in the executive branch of 
the Government is to have preliminary discussions without having to 
kind of publicize it or about it, and that can be very destructive of the 
whole governmental process, if that is the case. 

Fortunately we don’t have that problem in the Department because 
lawyers, I think, are a little more aware of their obligation to their 
clients than others. But it seems to me that this idea of exchange of 
information between the branches of the Government can be worked 
out very intelligently and reasonably by men who are willing to do it, 
and for that reason I compliment yan, Mr. Chairman, and this com- 

mittee for pursuing this in the spirit you have. 

Senator Hennines. The Attorney General is aware that there are 
two bills, one which I introduced, 8. 921, and one which Senator 
Johnson of Texas introduced on my ‘behalf, S. 2148. S. 2148 would 
amend section 3 of chapter 324 of the act of June 11, 1946 (60 Stat. 
238) “to ~— and protect the right of the public to information.” 
The first bill, S. 921, has as its title, “To amend section 161 of the 
Revised Stptntes with respect to the authority of Federal officers and 
agencies to withhold information and limit the availability of records.” 

Mr. Rogers. I will comment on those later. 

Senator Henninos. I assume the Attorney General has seen those. 

Mr. Rogers. Yes, I have. 

Senator Henninos. I ask that they now be made a part of the record. 
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(Bills S. 921 and S. 2148 are as follows :) 


[S. 921, 85th Cong., 1st sess.] 


A BILL To amend section 161 of the Revised Statutes with respect to the authority of 
Federal officers and agencies to withhold information and limit the availability of records 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 161 of the Revised Statutes 
of the United States (5 U. 8. C. 22) is amended by adding at the end thereof 
the following new sentence: “This section does not authorize withholding in- 
formation from the public or limiting the availability of records to the public.” 


[S. 2148, 85th Cong., 1st sess.] 


A BILL To amend section 3 of chapter 324 of the Act of June 11, 1946 (60 Stat. 238), to 
clarify and protect the right of the public to information 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 3 of chapter 324 of the Act of 
June 11, 1946 (60 Stat. 238) is amended to read as follows: 

“Sec. 1002. Public Information. 

“In order to provide adequate and effective information for the public— 

“(a) ORGANIZATION AND ForMs.—Every agency shall separately state and 
promptly file for publication in the Federal Register and the Code of Federal 
Regulations: (1) descriptions of its central and field organizations, including 
delegations by the agency of final authority; (2) statements of the general 
course and method by which its functions are channeled and determined, in- 
cluding the nature and requirements of all formal or informal procedures avail- 
able; (3) descriptions of all forms for public use and instructions related there- 
to including a statement of where and how such forms and instructions may be 
obtained; and (4) every reorganization, amendment, or revision of the fore- 
going. 

“(b) Ruies.—Every agency shall separately state and promptly file for pub- 
lication in the Federal Register and in the Code of Federal Regulations: (1) 
all procedural rules; (2) rules relating to the availability of information to the 
public; (3) all statements of general policy or interpretation formulated and 
adopted; (4) all other rules; and (5) every amendment, revision, or repeal 
of the foregoing. 

“(c) ORDERS AND OprINions.—Every agency shall promptly file its orders and 
opinions, or make them available to the public in accordance with a rule pub- 
lished in the Federal Register and the Code of Federal Regulations stating where 
and how they may be obtained, copied, or examined. No order or opinion shall 
be valid or effective until it has been published or made available for public 
inspection. 

“(d) Pustic Recorps.—Every agency shall promptly make available to the 
public, in accordance with a published rule stating where and how such records 
may be obtained, examined, or copied, all records, files, papers and documents 
submitted to and received by the agency. Public records include, but are not 
limited to, all applications, petitions, pleadings, requests, claims, communica- 
tions, reports or other papers and all records and actions by the agency thereon, 
except as the agency by published rule finds that withholding is required by 
subsection (f) hereof. Every individual vote and official act of an agency 
shall be entered of record and made available to the public. 

“(e) Errect or Farmure To PusiisH.—No rule, order, opinion or public 
record, shall be relied upon or cited by any agency against any person unless it 
has been duly published or made available to the public in accordance with this 
section. No person shall in any manner be required to resort to any organiza- 
tion or procedure not so published. 

“(f) Excreprions.—The provisions of this section shall not require disclosure 
of subject matter which is (1) specifically exempt from disclosure by statute, 
(2) required to be kept secret in the protection of the national security, or (3) 
of such a nature that disclosure would be a clearly unwarranted invasion of 
personal privacy; however, nothing in this section authorizes withholding of in- 
formation or limiting availability of records to the public except as specifically 
stated in this subsection.” 
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Senator Hennrnes. Proceed. 

Mr. Rogers. Mr. Chairman, as you might expect, this question of 
jurisdiction of respective branches of the Government has arisen 
from time to time since the beginning of our National Government. 
In the Department of Justice we have made a careful study of num- 
erous incidents which have occurred and which illustrate many facets 
of the problem. We have submitted to the committee, Mr. Chairman, 
through you, a lengthy compilation of those cases and we are in the 
process of preparing some additional ones from the year 1948 to 
1953, which we will submit to you. I think when that is completed 
you will have about as thorough a documentation of the history of this 
problem as I know about. 

Mr. Starman. Mr. Chairman. 

Senator Hennines. Mr. Slayman. 

Mr. StayMan. At the ie. of the Judiciary Committee hearing 
on Mr. Rogers’ nomination, we discussed this material. He gave his 

vermission for us to print it. We have received copies from the 

overnment Printer. 

Senator Hennines. Thank you very much. 

Mr. Starman. It probably could go in the appendix of the record 
at this time. 

Senator Hennines. Yes. Without objection, it will be received and 
made a part of the appendix of the record. 

[The study submitted, “Is a congressional committee entitled to 
demand and receive information and papers from the President and 
the heads of departments which they deem confidential, in the public 
interest ?” is appendix exhibit No. 10.] 

Mr. Rogers. I will, as I say, in due time submit for your consider- 
ation the experiences in 1948 and 1953, which will, I think, make a 
very complete study of this whole problem. 

Now I think I mentioned just a moment ago that in the Department 
of Justice we try to make all the information available to the Congress 
and to the press that we can, and I think that we have been able to 
provide a great deal of information that in some instances was with- 
held formerly. I think that we will continue to do that, bearing in 
mind that the legal problems are a little different sometimes from 
others because there are certain matters that we can’t discuss because 
we would otherwise violate the canons of ethics. 

With reference to the right of the public to know generally as 
distinguished from the legislative branch, it seems to me that there 
are four principles which it is well to keep in mind: 

1. While the people are entitled to the fullest disclosure possible, this right 
like freedom of speech or press, is not absolute or without limitations. Disclosure 
must always be consistent with the national security and the public interest. 

2. In recognizing a right to withhold information, the approach must be not 
how much can legitimately be withheld, but rather how little must necessarily 
be withheld. We injure no one but ourselves if we do not make thoughtful 
judgments in the classification process. 

3. A determination that certain information should be withheld must be pre- 
mised upon valid reasons and disclosure should promptly be made when it appears 
that the factors justifying nondisclosure no longer pertain. 


4. Nondisclosure can never be justified as a means of covering mistakes, avoid- 
ing embarrassment, or for political, personal, or pecuniary reasons. 


All persons agree, I think, that information which would adversely 


affect our national security should not be disclosed. Then, too, there 
are compelling reasons for nondisclosure in the field of foreign affairs, 
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in the area of pending litigation and investigations which may lead to 
litigation, information made confidential by statute, investigative files 
and reports, and, finally, information relating to internal government 
affairs. President Eisenhower’s letter of May 17, 1954, to the Secre- 
tary of Defense concerns this last category of information.’ I will 
discuss it a little later, if I may, in my prepared statement. 

Now with reference to my own general views on the subject, I stated 
them a couple years ago and if the committee would permit me, I would 
like to restate them here because I believe them equally strongly today. 


* * * Just as no private citizen or business entity can conduct its business un- 
der constant public scrutiny, so judges, legislators, or executive officials cannot 
conduct all public business at every step of the way in public. 

A considerable part of Government business relates to the formulation of policy 
and to the rendering of advice to the President or to agency heads. Interdepart- 
mental memoranda, advisory opinions, recommendations of subordinates, in- 
formal working papers, material in personnel files, and the like, cannot be subject 
to disclosure if there is to be any orderly system of Government. This may be 
quite frustrating to the outsider at times. No doubt all of us at times have 
wished that we might have been able to sit in and listen to the deliberation of 
judges in conference, to an executive session of a congressional committee or to a 
Cabinet meeting in order to find out the basis for a particular action or decision. 
However, Government could not function if it was permissible to go behind judi- 
cial, legislative, or executive action and to demand a full accounting from all 
subordinates who may have been called upon to make a recommendation in the 
matter. Such a process would be self-defeating. It is the President, not the 
White House staff, the heads of departments and agencies, not their subordinates, 
the judges, not their law clerks, and Members of Congress, not their executive 
assistants, who are accountable to the people for official public actions within 
their jurisdiction. Thus, whether the advice they receive and act on is good or 
bad there can be no shifting of ultimate responsibility. Here, however, the 
question is not one of nondisclosure as to what was done, but rather whether the 
preliminary and developmental processes of arriving at a final judgment needs 
to be subjected to publicity. Obviously, it cannot be if Government is to func- 
tion. 


The question was discussed a year or so ago in the Yale Law Jour- 
nal by a former Government official who said this: 


There are serious weaknesses in the assumption * * * that public policy 
ought to draw a sharp distinction between “military and diplomatic secrets” 
on the one hand and all other types of official information on the other, giving 
Congress free access to the latter. * * * The executive's interest in the privacy 
of certain other types of information is not less than its interest in preserving 
its military and diplomatic secrets. One obvious example is the data, deroga- 
tory or otherwise, in the security files of individuals. Another, perhaps still 
more important, is the record of deliberation incidental to the making of policy 
decisions. Undoubtedly the official who makes such a decision should be answer- 
able to Congress for its wisdom. But the subordinate civil servants who advise 
him must be answerable only to him. * * * 


* a * . ok - ~ 
It is one thing for a Cabinet officer to defend a decision which, however just, 
offends the prejudices of a powerful Congressman and, very probably, a highly 
vocal section of the public: it is quite another thing for a middle-aged, middle- 
ranking civil servant, who needs his job, to do so. The Secretary’s own re- 
sponsibility to Congress for wrong decisions is a sufficient guaranty that he will 
not long tolerate incompetent or disloyal advisers; and he is certainly in a much 


better position to detect such undesirables than is any member, or even any 
committee of Congress. 


I think maybe that is a little overstated. I don’t believe I would 


state it quite that strongly, but at least it does present another point of 
view. 


1 Appendix exhibit No. 13. 
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Jenkin Lloyd Jones, editor of the Tulsa Tribune and formerly presi- 
dent of the American Society of Newspaper Editors, in delivering 
the William Allen White lecture at the University of Kansas last 
month had this to say : 


Many of my colleagues in the newspaper business have leaped to the con- 
clusion that all public affairs, not directly connected with national defense, 
must be conducted in the open. * * * I disagree. I think that much of the 
important business in a republican form of government will be carried on be- 
hind closed doors. I see few dangers in that. I see many advantages. For it 
is only behind closed doors * * * that most politicians—yea, even statesmen— 
honestly express their views and try to get at the meat of the question. 

I don’t mean to imply that legislative voting should not be in the open, nor 
that the public should be denied the right to appear before all committees, nor 
that any legislator should be excused from explaining why he voted as he did. 
But I do mean that * * * in the National Capitol, the White House, and various 
Washington departments no sound policy is decided upon without frank ex- 
change of views. And a frank exchange of views is rarely reached with the 
public and the press looking over the shoulders of the policymakers. 

The Government of Athens was an absolute and complete democracy, with all 
deliberations carried on in a goldfish bowl of open debate. But Athens became 
smothered with oratory, paralyzed with demagoguery, and finally wound up with 
such an unstable mobocracy that nearly every able Athenian was banished from 


the land. 

There, again, I think that may be overstated, but it does present an- 
other view which I think we ought to take into consideration. 

Now in the Department of Justice we have, in the last few years, 
taken certain steps to make available more information about our daily 
operations than was available before. For example, we have now the 
practice of making all pardons and commutations of sentences a matter 
of public record. Thus in the event a question arises as to the pro- 
priety of a pardon, any interested person may examine the record. 
We make those available at any time. We don’t have to have a request 
from a congressional committee. 

I will say in this connection that the press has been very helpful, and 
I think in a constructive way, because oy have not given undue pub- 
licity to these pardons. These pardons, as you know, refer to people 
who have made a complete rehabilitation in the community, and the 
mere fact that there was a lot of publicity about it would, in a sense, 
destroy the purpose of the pardon because it would advertise the fact 
that the fellow committed a crime many yearsago. The press has been 
conscious of that and they have not given undue publicity to this, and 
I think the only time they would be tempted to do it would be when 
some question was raised about the propriety of a pardon. But the 
information is there and available to anyone who wants to see it. 

Senator Hruska. When was that action taken ? 

Mr. Rogers. In 1953. We also include the names of all persons who 
interceded on behalf of or expressed interest in the convicted person. 
I think it is a good idea that intercessions by people that are not a 
matter of record, even when they are made in complete good faith, are 
apt to cause some question to arise about it, and we have felt it is 
better to make any intervention of that kind a matter of record. It 
has worked out very well because in many instances it is very appro- 
priate for public officials, Members of Congress, leading citizens in 
the States and communities to point out what they know about a person 
who has made a complete rehabilitation, and that information is 


available and there, again, the press has been very considerate in not 
publicizing it. 
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Seantor Hennines. Now, General Rogers, does that same policy 
obtain as to consent decrees in antitrust cases ? 

Mr. Rogers. Yes; we publicize all consent decrees and at the con- 
clusion of the settlement of any type of case in the Department, where 
otherwise there would be no public record of proceedings, our practice 
now is to make all of the pertinent facts available. We didn’t use to do 
that, but we have them available on all settlements of any kind. 

Senator Henninos. That issince when ? 

Mr. Rocers. 1953. 

I have already mentioned the canons of professional ethics which 
ou, as a distinguished lawyer, know about and you know that we do 
1ave problems in the Department. For example, we have to be ex- 

tremely careful in announcing an investigation because the mere an- 
nouncement of an investigation serves to indict a person. 

Senator Henninos. Or even to frustrate the investigation itself. 

Mr. Rocers. Yes. Now there are times when a matter is a matter 
of public knowledge. For example, if the facts have been produced 

fore a congressional committee which indicate the law has been 
violated, the announcement of investigation there is not the same 
because the publicity that is already attendant has the effect of calling 
to the attention of the public the fact that this person is under sus- 
picion, so that we sometimes in that case do announce an investiga- 
tion. But normally we do not announce investigations because it is 
harmful. The way to indict people in our country is to present mat- 
ters to the grand jury, and we are not authorized and it is improper 
for Government officials to indict people by press releases. 

Now after the indictment is voted and filed, or after a case is 
started, it is improper for us to discuss it. It is improper for us 
to put out any derogatory information about the defendant, either 
in a civil or a criminal case. Our job is to present the evidence in 
court, not to discuss it. And during the last 5 years we have had, I 
think, very satisfactory relationships with the Congress. I don’t 
know of any instance in which we failed to give information and 
had any lingering controversy afterwards. 

There have been times when the Members of Congress would ask us 
for information that we felt we were not able to give, but after 
we explained the reasons, usually there was an understanding arrived 
at and, as I say, I don’t believe we have had any difficulty, and I know 
of none now. 

I have already mentioned the letter that President Eisenhower 
wrote, the May 17 letter, which I will come to later. 

I would like to discuss briefly now some of the precedents. I think 
it is helpful to understand them and maybe to take a little time going 
over them because it does show how this question has been resolved 
over the years and how sound and intelligent our forebears were 
in deciding things as they did. They have developed a system of 
Government based upon the separation of powers that has worked 
exceedingly well. So, as I say, I think it is unfortunate to suggest 
to the public from time to time, and I am certainly not suggesting 
this committee has, because you have not—you have been very care- 
ful in that regard—but for anyone to suggest there is a great secrecy 
in Government and people are doing things behind closed doors 
that the public doesn’t know about, I think that is all harmful of the 
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Government. I don’t think it is true. I think there may be differ- 
ences of opinion occasionally, but I think that our Government, and 
regardless of which party is in power, over the years has operated 
with great regard to the public good and it has given, as I say, more 
information to the public than any other government in the world. 

Let us start by noting the action of the Continental Congress under 
the Articles of Confederation which preceded the adoption of the 
Constitution. On February 21, 1782, some 176 years ago, the Con- 
tinental Congress passed a resolution creating a Department of For- 
eign Affairs under the direction of a Secretary to the United States 
of America for the Department of Foreign Affairs. The resolution 
provided: 


That the books, records, and other papers of the United States, that relate 
to this Department be committed to his custody, to which, and all other papers 
of his office, any Member of Congress shall have access; provided that no copy 


shall be taken of matters of a secret nature without the special leave of Con- 
gress. 


Moreover, the same resolution also provided : 


That letters (of the Secretary) to the ministers of the United States, or min- 
isters of foreign powers which have a direct reference to treaties or conventions 
proposed to be entered into, or instructions relative thereto, or other great na- 
tional objects, shall be submitted to the inspection and receive the approbation 
of Congress before they shall be transmitted. 

In short, under the Continental Congress, the Department of For- 
eign Affairs and its Secretary were almost completely subject to the 
directions of the Continental Congress. Every Member of the Con- 
tinental Congress was entitled to see anything in the records of the 
Department of Foreign Affairs, including secret matters. Indeed, he 
could make a copy of anything, except secret matters. 

Much has been written of the inadequacies of that prototype of our 
National Government. I do not propose to review those writings or 
to comment on those inadequacies. 

Suflice it to say that it came increasingly to be recognized by the 
leaders of our country then that the design of that pilot plant had 
grave and serious defects which made it incapable of serving ade- 
quately as the engine of the National Government. The designers so 
discovered by practical experience with its shortcomings. 

Finally, at the Constitutional Convention in Philadelphia in 1787 
that prototypes was redesigned as the engine of government which is 
still operating today. As we all know, it was designed on the principle 
that our Federal Government is divided into three equal departments 
or branches, a political innovation not included in the older Articles 
of Confederation. 

Now let us see what action the opening session of the first Congress 
of the United States took when it came to create the Department of 
Foreign Affairs under the Constitution. Section 4 of the act of July 
27, 1789, establishing an executive department, to be denominated the 
Department of Foreign Affairs, provides: 

* * * That the Secretary * * * shall forthwith after his appointment, be en- 
titled to have the custody and charge of all records, books, and papers in the 


office of Secretary for the Department of Foreign Affairs, heretofore estab- 
lished by the United States in Congress assembled. 


Compare this language with the resolution creating the old De- 
partment of Foreign Affairs under the Articles of Confederation. 
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Here is no language which makes the books and records of the De- 
partment of Foreign Affairs virtually the books and records of Con- 
press here is no language which requires that the Secretary of this 
partment shall submit his correspondence to Congress before trans- 
mittal. The difference is obvious and fundamental. Under the 
Constitution the first Congress was creating a Foreign Affairs De- 
partment of the Executive Seanad pursuant to the grand design of the 
new Constitution based on the political principle of separation of 
wers. 

The difference in the language of the old resolution and the new 
statute under the Constitution is no matter of legislative oversight. 
Many of the men who sat in that first Congress had served earlier in 
the Continental Congress where they had the right of access to the 

apers of various departments because those departments were in 
egal effect merely creatures of the Congress. In the light of their 
knowledge of the earlier practice, it can only be concluded that they 
deliberately recognized that the continuance of that former privilege 
was incompatible with the grand design of the Constitution for the 
separation of powers between the three branches. 
he question of the production of documents before Congress arose 
in George Washington’s first term as President. The first investiga- 
tion by the legislative branch of the administration of governmental 
affairs by the executive branch was an investigation of a military 
expedition led by General St. Clair under the direction of the Secre- 
tary of War. When the congressional committee called for the papers 
pertaining to this campaign, President Washington convened his 
Cabinet, because it was the first instance of a demand on the executive 
branch for papers, and so far as it should become a precedent he 
wished it to be right. 

aoe did not question the propriety of the investigation, but 
said that he could conceive that there might be papers of so secret a 
nature that they should not be given up. He and his Cabinet came to 
a unanimous conclusion, and this was the first one of its kind, that: 

First, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive ought 
to communicate such papers as the public good would permit, and ought to 
refuse those, the disclosure of which would injure the public: Consequently, 
were to exercise a discretion. Fourth, that neither the committee nor the House 
had a right to call on the head of a department, who and whose papers were 
under the President alone ; but that the committee should instruct their chairman 
to move the House to address the President. 

Having formulated these principles, the Cabinet agreed, however, 
that “There was not a paper which might not be properly produced.” 
It is, of course, well known that acting on the same principles Wash- 
ington later refused to lay before the House a copy which it had 
requested of instructions to the United States Minister who negotiated 
a treaty with the British Crown. In declining to do so, because of the 
secrecy required in negotiations with foreign governments, Washing- 
ton referred to his constitutional oath to “preserve, protect, and defend 
the Constitution,” and to his belief that— 


it is essential to the due administration of the Government that the boundaries 
fixed by the Constitution between the different departments should be preserved, 
a just regard to the Constitution and to the duty of my office, under all the 
circumstances of this case, forbids a compliance with your request. 
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Thus there were established four principles: 

1. That the Constitution fixes boundaries between the three branches 
of the Government: Legislative, executive, and judicial. 

2. That the documents of the executive branch are within the control 
of that branch, not of all branches. 

3. That the legislative branch can make inquiry of the executive 
for its documents, but in response to congressional requests for docu- 
ments, the executive should exercise a discretion as to whether their 
production would serve a public good or would be contrary to the 
public interest. 

4. That the authority of the President for the conduct of foreign 
affairs does not oblige him to produce the instructions which had been 
given to his representatives in negotiating a treaty. It seems clear 
that. they constituted advice within the executive branch on official 
matters. The official action of the Executive was embodied in the 
treaty which was submitted to the Senate for its advice and consent. 

So were the basic principles fixed in the administration of our first 
President when both the executive and legislative branches were com- 
prised of many men who had served in the Continental Congress, 
who had participated in the Constitutional Convention, and who 
successfully assisted in achieving the ratification of the Constitution. 

Jefferson, who had participated in the formulation of these prin- 
ciples as Secretary of State, was also confronted with the same ques- 
tion during his presidency, when the Burr conspiracy was stirring the 
country. By resolution, the House asked for any information in pos- 
session of the Executive, except such as he may deem the public wel- 
fare to require not to be disclosed, touching certain matters related to 
the Burr conspiracy, although it was not so identified. Jefferson gave 
certain information, but declined to give certain other information 
as being ex parte and uncorroborated and delivered in some instances 
under the restriction of private confidence. 

Thus two additional principles were established : 

1. That documents containing information of uncertain reliability 
apparently reflecting adversely on individuals should not be disclosed. 

2. That documents containing information given in confidence to 
the executive branch should not be disclosed by that branch. 

Some 40 years later, the House of Representatives was conducting 
an investigation of the administration of Cherokee Indian affairs. In 
a special message dated January 31, 1843, President Tyler vigorously 
asserted that the House of Representatives could not call upon the 
Executive for information, even though it related to a subject of the 
deliberations of the House, if, by so doing, it attempted to interfere 
with the discretion of the President. 

President Tyler’s refusal established additional principles: 

1. That it would be contrary to the public interest for the executive 
branch to produce documents which might affect its settlement of 
pending claims against the United States. 

2. That it would be contrary to the public interest for the executive 
branch to produce documents on official matters before they had been 
embodied in official actions. 

I might say in that connection that occasionally we have requests 
in the Department from the Members of Congress for information 
about settlements before the settlement is made, and occasionally the 
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request will be, What is the plaintiff offered by way of settlement and 
what would you accept? and we have, in those cases, not given that 
information. We have explained that it would be inappropriate to 
give that information in the process of settling a case. We have noti- 
fied the particular Congressman or Senator that we would be happy, 
after the settlement of the case, to explain the terms of settlement 
and explain the reason for it, and if there was any criticism, we would 
be glad to discuss it with them, but if we permitted that type of dis- 
closure, then the executive branch of the Government would not be 
able to function because the person who had the information would 
be in a position to effect the decision. I think that Tyler was right 
in establishing the principle, and it is a principle that has stood the 
country in good stead since that time. 

Again some 40 years later, in challenging the attitude that because 
the executive departments were created by Congress, the latter had 
any supervisory powers over them, President Cleveland declared : 

I do not suppose that the public offices of the United States are regulated or 
controlled in their relations to either House of Congress by the fact that they 
were created by laws enacted by themselves. It must be that these instrumentali- 
ties were created for the benefit of the people and to answer the general purposes 
of government under the Constitution and the laws, and that they are unen- 
cumbered by any lien in favor of either branch of government growing out of 
their construction, and unembarrassed by any obligation to the Senate as the 
price of their creation. 

Senator Hennrnes. Is that “either branch of government” or 

“either branch of Congress”? My copy says s “branch of Congress.’ 

Mr. Rocers. Yes, “either branch of Congress.’ 

That was a case where the argument was made that because Con- 
gress had created the agency, that therefore by that fact they were 
entitled to have all of the documents, and Cleveland answered the 
argument that way. Thus was emphasized the fact that the separation 
of powers applies to all agencies of the Government, whether created 
by the Constitution or by Congress. To hold otherwise would be to 
destroy the entire basic principle of separation itself. 

In 1909 the Senate passed a resolution directing the Attorney Gen- 
eral to inform the Senate whether certain legal proceedings had been 
instituted against United States Steel Corp., ., and, if not, the reasons 
for nonaction. President Theodore Roosevelt replied, refusing to 
honor this request upon the grounds that— 

Heads of the executive departments are subject to the Constitution, and to the 
laws passed by Congress in pursuance of the Constitution and to the directions 
of the President of the United States, but to no other direction whatever. 

This refusal reiterated the principle that the executive branch will 
maintain the inviolability of documents in official files containing in- 
formation from private sources which has been communicated to it in 
confidence. 

Incidents in more recent times are relatively well known and need 
not be detailed here. However, let me turn your attention for illus- 
trative purposes to two such incidents in the Truman administration. 
One incident involved the request of a congressional committee for the 
loyalty-security file with respect to Dr. ‘Condon, then the Director 
of the National Bureau of Standards of the Department of Com- 
merce. On March 3, 1948, the committee adopted the extraordinary 
course of issuing a subpena to Secretary of Commerce Harriman to 
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produce the file, which by order of President Truman Mr. Harriman 
refused to do. 

On March 13, President Truman issued a directive to all officers and 
employees in the executive branch, forbidding the disclosure of loyalty 
files and directing that any demand or subpena for such files from 
sources outside the executive branch should be declined and the de- 
mand or subpena referred to the Office of the President. On April 
22, the House of Representatives adopted a resolution preemptorily 
ordering the Secretary Harriman to surrender the desired data respect- 
ing Dr.Condon. Citing the President’s directive, the Acting Secretary 
wrote the Clerk of the House that he respec tfully declined to trans- 
mit the requested document and that in accordance with the directive, 
he was referring the matter to the President. President Truman had 
earlier stated that he would not accede to the House resolution. 

In connection with the Condon incident there was introduced on 
March 5, 1948, a resolution which would have directed all executive 
departments and agencies to make available to any and all congres- 
sional committees information which may be deemed necessary to 
enable them to properly perform the duties delegated to them by 
Congress. 

I won't read each of these, but it is interesting to see that the St. 
Louis Post-Dispatch wrote two very interesting editorials which 
opposed that, and I think made a very good case in opposition. 

The second one says: 


Congress is entitled to any record it needs to formulate public policy. Other 
records, however, such as personnel files, are the property of the executive 
branch. To reveal them to Congress might seriously endanger governmental 
administration. 

For example, sound executive decisions are usually reached through an 
exchange of views among various officials. Naturally, these views differ, and 
some of them are rejected before the official decision. But the * * * bill would 
empower Congress to drag out and harp on the rejections. With such a threat 
over their heads, officials would fear to commit their views to writing; and the 
quality of decisions would suffer accordingly. 

The joint resolution was referred to the Senate Committee on 

“xpenditures, where it died. 

So we see from the beginning of our Government the position of 
the President and the executive branch has been that while no one 
could question the constitutional right of Congress to inform itself 
on subjects falling within its legislative competence, yet, as Professor 
Corwin puts it: 

This prerogative of Congress has always been regarded as limited by the 
right of the President to have his subordinates refuse to testify either in court 
or before a committee of Congress concerning matters of confidence between them 
and himself. 

The constitutional authority of the Chief Executive over the execu- 
tive branch is illuminated by the ultimate fate of a proposed amend- 
ment to the Atomic Energy Act of 1946. It provided that where the 
appointment of members ‘of personnel of the Atomic Energy Commis- 
sion is subject to Senate confirmation the Senate members of the Joint 
Committee on Atomic Energy may direct the FBI to investigate the 
character, associations and loyalty of any such appointee, and that 
the Director of the FBI should file a written report of any such investi- 
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gation and thereafter should furnish such amplification or supple- 
mentation as the Senate committee may direct. 

Senator Morse opposed the bill as clearly unconstitutional as an 
infringement on the appointive power of the President. A proponent 
of the bill argued that it did not attack the appointive power and that 
it dealt only— 

* * * with the right of Congress to have the Federal Bureau of Investigation, 
which is a creature of Congress, perform a function for Congress; and it pro- 
vides that Congress may use the FBI report as a basis of consideration as to 
whether or not the nomination of a particular person should be confirmed by 
the United States Senate. 

The late Senator McMahon, of Connecticut, who had served earlier 
as Assistant Attorney General in charge of the Criminal Division, 
answered this contention. He declared that the best statement in the 
cases on the point at issue was to be found in Kilbourn v. Thompson, to 
which I shall refer later. ‘There then ensued the crux of the argument 
as to the power of Congress to provide by statute for its utilization of 
the services, facilities, investigative files and reports of a unit of the 
executive branch. Because of the wide power conferred upon the 
Atomic Energy Commission, it was urged that: 


We should not have an iron curtain lowered so that we may not have all the 
facts which we need in discharging our responsibilities. 


Senator McMahon answered : 


I do not believe that the Congress can say to the President of the United 
States, “We are bypassing you. We are not going to talk to you. We are not 
going to talk to the Attorney General, who is one of your Cabinet officers and 
who is responsible to you. We are going to reach over both of you and tell a 
bureau chief that he shall do this, that, and the other thing, and report to us.” 
It is my contention that the Constitution will not permit the Congress legally to do 
such a thing. 


Now following that there was considerable debate, and then Sen- 
ator McMahon and Senator Barkley both opposed this. Senator Bark- 
ley said at one point : 


* * * We are authorizing a committee to command that executive appointees 
shall be the servants of a committee, and if we can do that with respect to the 
Atomic Energy Commission, we can do it with respect to postmasters, district 
attorneys, United States judges, and even members of the Cabinet, because they 
are creatures of the Congress. 

The bill was finally passed and the President vetoed it and the 
Senate failed to override that veto. 

Congressional efforts to obtain loyalty-security files respecting 
various individuals continued into President Eisenhower’s administra- 
tion. An editorial in the Washington Post and Times Herald for 
March 10, 1953, made the following observations : 

So far as executive files are concerned, President Eisenhower would do 
well, we believe, to follow the example of almost every earlier occupant of the 
White House. “Full cooperation” (a phrase used by the State Department offi- 
cer in charge of such investigations) means, among other things, that no con- 
gressional committee should claim what it has no right to receive. 

A year later the President issued his March 17 letter to the Secre- 
tary of Defense, and I set that forth in my statement. This letter 
at that time, as you remember, Mr. Chairman, received very favorable 
public response. I just quote a couple to show the type of favorable 
response we had at the time and I think the comments, the public re- 
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action to the letter, were just as sound then as they are now, and I 
think the letter is just as sound now as it was then. 
The New York Times said this: 


The committee seems to feel that it has the right to pry farther into the 
conversations and discussions among members of the executive branch while 
they were considering a serious problem and, perhaps, reaching important de- 
cisions. The committee has no more right to know the details of what went on 
in these inner administration councils than the administration would have the 
right to know what went on in an executive session of a committee of Congress. 


An editorial in the Washington Post and Times Herald for May 20, 
1954, made the following observations : 


The question is simply whether the executive departments are to be admin- 
istered by the properly constituted executive officials, or whether there is to be 
a sort of government-by-McCarthy. President Eisenhower was abundantly right 
in protecting the confidential nature of executive conversations in this instance. 


Now I talk briefly about the separation of powers here. Because it 
will take too long to read it 

Senator Hennings. Right at this point, Mr. Attorney General, may 
I ask a question which relates to a letter to Mr. Clark Mollenhoff, a 
very distinguished member of the press, who happens to be here this 
morning. The letter is from Mr. Gerald D. Morgan, special counsel 
to the President, to Mr. Mollenhoff, reporter for the Des Moines 
Register & Tribune.’ 

Now, Mr. Attorney General, shortly after the President’s agreement 
with the Vice President relating to the matter of succession, it was 
made public 2 or 3 days ago by Mr. Hagerty, the press secretary to 
the President, who said that the statement was, and I quote Mr. Hag- 
erty, “more or less a copy of an understanding the President and 
Vice President have.” Now, to your knowledge, Mr. Attorney Gen- 
eral, does the public statement issued by the White House, which we 
understand you helped prepare, constitute the entire agreement be- 
tween the President and Vice President on the matter of presidential 
inability, and don’t you think that the public and the Congress are en- 
titled to know the rest of this agreement, if such there is? 

Mr. Rocers. Well, I think that it has been made pretty clear, Mr. 
Chairman, that the statement that was issued from the White House 
represents the understanding between the President and the Vice Presi- 
dent. I do not agree with the idea that the President and the Vice 
President ought to be forced to disclose all of the conversations leading 
up to such an agreement for the reasons that I have stated. I think 
that would be wholly contrary 

Senator HennrnGs. I am not referring to conversations, Mr. Attor- 
ney General. Don’t you think the withholding of any part of any 
such ‘agreement cannot be squared with the President’s language 
quoted in Mr. Gerald Morgan’s letter of October 26, 1956, to Mr. 
Mollenhoff ? 

Mr. Rogers. Mr. Chairman, you are rather suggesting that maybe 
this isn’t the agreement. Ithink it isthe agreement. In other words, 
I think the agreement that the President released is the agreement. 

As I say, I think somehow that the word “agreement” may carry a 
connotation that isn’t quite right. 

Senator Henninos. Mr. Hagerty says that it was “more or less a 
copy of an understanding.” 








1 Appendix, exhibit No. 14. 
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Mr. Rogers. I don’t know. You will have to ask Mr. Hagerty 
about that, but as far as I am concerned this is the agreement. 

Senator Henninos. I am quoting him. 

Mr. Rogers. Well, he may have thought there were conversations 
leading up to it. i 

Senator Hennines. I am not trying to get into conversations, Mr. 
Attorney General, and most respectfully I suggest what I am trying 
to inquire into is whether we have the substance in its entirety or the 
verbatim agreement or do we have a distillation of it or do we have, 
perhaps, a conclusion as to what the agreement itself may or may 
not mean ? 

Mr. Rocers. As I said to the chairman, the agreement that was 
made must be the agreement. 

Senator Henninos. In toto? 

Mr. Rocers. As far as I know, it is the agreement that the Presi- 
dent and the Vice President had, and they issued it on the day it 
was issued. 

Senator Hennrnes. Thank you, sir. 

Mr. Rocers. As I say, whether they had any preliminary discus- 
sions that led up toit, I have no idea. They probably did. 

Senator Henninos. I am not getting into discussions. I didn’t 
mean to get into that at all. 

Mr. Rogers. Well, I don’t know what the preliminary arrange- 
ments were. 

Senator Henninas. It was only as to the substance of the agree- 
ment itself that I was inquiring. 

Mr. Rocers. The agreement that has been released is the agree- 
ment and, as I say, I think in that connection I might mention, Mr. 
Chairman, I think it has been made clear now. We discussed it at 
quite some length yesterday. I had a press conference on it. The 
original thought was and some of the papers carried the suggestion 
that somehow this was an agreement that somehow was different 
from the Constitution and different from the law. Quite the con- 
trary. Really what it amounts to is an understanding between the 
President and the Vice President as to the meaning of the Constitu- 
tion and how they would act in the event of an emergency. 

Now it is that very fact that has caused the trouble in the past, 
the fact that there was no understanding between the President and 
the Vice President and the other members of the administration 
which has prevented the Government from acting in time of 
emergency. 

For example, in Garfield’s time, he was shot and for 80 days he 
couldn’t do anything. He signed 1 piece of paper during the 80-day 
period, an extradition paper. There was no question about the in- 
ability of Garfield to act. Everybody agreed on that fact. His Cabi- 
net at that time was made up of seven members and they were 
unanimous in the opinion he was unable to act. They were also 
of the opinion that action should be taken to protect the interests of 
the country, and the reason that no action was taken is because the 
President and Vice President never talked it over and there was no 
understanding on it. So that Arthur, who was then Vice President, 
said that he wouldn’t assume the powers and duties of the office on 
a temporary basis without notifying Garfield, that there might be 
some question raised as to whether it was permanent or temporary. 
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The doctor at the time said that if that information was given to 
Garfield, it might cause him to have a shock and it might result in 
his death, and the result was that nothing was done. 

Now if Garfield and Arthur talked it over and if they understood 
at that time in advance of any such exigency that Arthur would 
have acted merely on a temporary basis and assumed the powers and 
duties of the office, there would have been no problem. 

The same thing is true in the case of Wilson; and I think that the 
country in the years ahead will come to look at this understanding and 
the fact that the President had the foresight and good judgment to 
enter into it so that there would be no confusion in the event of emer- 
gency, I think the public in the years to come will think that that is 
one of the really significant historic events in our history. 

Senator Henninos. As the Attorney General may know, some of us 
are sponsoring a bill providing for a constitutional amendment to take 
care of the Presidential disability. 

Mr. Rocers. Yes. 

Senator Henninos. We realize it is very vexing and a very difficult 
job. Some of us have been thinking about it for a long, long time. 
And there certainly are great varieties of respectable opinion upon 
various phases of it, as the Attorney General knows. 

Mr. Rocers. Yes; and I think that the amendment that you have 
holds promise of being very constructive, indeed. 

Senator Hennrnos. I am very glad to hear you say that. It is not 
perfect, but at least it is a start, and we hope that at the end of the 
debate and discussion we may get somewhere with it and bring some- 
thing out of the Senate that will be of substantial value to the country 
in the future. 

Mr. Rogers. Yes. 

Mr. Chairman, I have a discussion here of separation of powers, 
which I would like to enter into the record. I think that the area of 
separation of powers is pretty well settled, pretty well established, so 
I will not take up the time of the committee to read it, but I do think 
it is important for the record to have it included. 

Senator Hennrnos. Without objection, we will be glad to make it 
a part of the record of these proceedings. 

Mr. Rogers. Thank you. 

(The statement on separation of powers is as follows:) 


SEPARATION OF POWERS 


Much has been written respecting the doctrine of separation of powers under the 
Constitution. In such a statement as this, it is obviously impracticable to discuss 
its full application. I shall, however, make these comments. 

The Supreme Court’s classic statement of this doctrine arose in connection 
with a congressional investigation. In the 1870’s the firm of Jay Cooke & Sons 
went into bankruptcy, and the appropriate judicial proceedings were instituted. 
As Navy funds were deposited with the firm, the United States was a creditor. 
Upon that basis a House committee instituted an investigation of a real-estate 
pool in which the Cooke firm had participated. 

The committee issued a subpena duces tecum to one Kilbourn. When he re- 
fused to produce certain documents, the House held him to be in contempt, and 
ordered him confined to the District of Columbia jail until he purged himself of 
his purported contempt. Thereafter, Kilbourn instituted an action for false 
ae In reviewing the congressional proceedings the Supreme Court 
said: 

“It is believed to be one of the chief points of the American system of written 
constitutional law, that all powers intrusted to government, whether State or 
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National, are divided into the three grand departments, the executive, the legis- 
lative, and the judicial. That the functions appropriate to each of these branches 
of Government shall be vested in a separate body of public servants, and that the 
perfection of the system requires that the lines which separate and divide these 
departments shall be broadly and clearly defined. 

= * * * * * + 


“In the main, however, that instrument, the model on which are constructed 
the fundamental laws of the States, has blocked out with singular precision, and 
in bold lines, in its three primary articles, the allotment of power to the execu- 
tive, the legislative, and the judicial departments of the Government. It also 
remains true, as a general rule, that the powers confided by the Constitution te 
one of the departments cannot be exercised by another. 

“It may be said that these are truisms which need no repetition here to give 
them force. But while the experience of almost a century [in 1880] has in 
general shown a wise and commendable forbearance in each of these branches 
from encroachments upon the others, it is not to be denied that such attempts 
have been made * * *.” Kilbourn v. Thompson (103 U. S. 190-191. (1880) ). 

The court held that the subject matter of this congressional investigation was 
judicial, and not legislative, that it was then pending before the proper court, 
and that the House lacked power to compel Kilbourn to testify on the subject. 

The proposition in the Kilbourn case is that one of the three grand departments 
should not encroach upon the other. Thus what is true of the relationsip 
between the legislative branch and the judicial branch is \ikewise applicable to 
attempted encroachment by the legislative branch with respect to the executive 
branch. 

At an earlier day in our national history the Supreme Court summarized the 
responsibility of the President for the administration of the executive branch in 
the celebrated case of Marbury v. Madison. There Chief Justice Marshall said : 

“By the Constitution of the United States, the President is invested with cer- 
tain important political powers, in the exercise of which he is to use his own 
discretion, and is accountable only to his country in his political character, and 
to his own conscience. To aid him in the performance of these duties, he is 
authorized to appoint certain officers, who act by his authority and in conformity 
with his orders. In such cases, their acts are his acts; and whatever opinion 
may be entertained of the manner in which Executive discretion may be used, 
still there exists and can exist no power to control that discretion” (1 Cranch 
(5 U. 8.) 137, 164 (1803) ). 

This extract from Chief Justice Marshall’s opinion in Marbury v. Madison 
certainly indicates a measure of the extent to which the President’s discretion 
may be exercised by his subordinates, subject, of course, to conformity with 
his orders. 

I recognize, of course, that Congress has broad powers of inquiry and investi- 
gation as an “attribute of the power to legislate.’* I have had some years of 
personal experience as counsel to legislative investigations. I recognized then 
and do now that the power to legislate is itself subject to constitutional limita- 
tions. So, too, is the power to investigate. It is limited by the fourth amend- 
ment prohibition against unreasonable searches and seizures” and the privilege 
against self-incrimination protected by the fifth amendment.” Although the 
exact scope of the limitations is unclear the protections of the freedoms of re- 
ligion, speech, and the press contained in the first amendment also operate to 
limit congressional investigative power. ™ 

The limitations on the investigative power are not confined to those expressly 
set forth in the Constitution. The classic expression of this principle is con 
tained in Kilbourn v. Thompson, previously mentioned : * 





2% McGrain vy. Daugherty, 273 U. S. 135, 175 (1927). 

In Hearst vy. Black_ 87 F. 2d 68 (D. C. Cir. 1936), a legislative subpena was held to be 
too broad contrary to the fourth amendment. Cf. Federal Trade Commission v. American 
Tobacco Co., 264 U. S. 299, 307 (1924). “We cannot attribute to Congress an intent 
to defy the fourth amendment or even to come so near to doing so as to raise a _ serious 
question of constitutional law.” But see In re Chapman, 166 U.S. 661, 668 (1897). 

© McGrain Vv. eoenet: supra, note 28, at 173-174; Ailbourn v. Thompson, supra. 
Quinn v. United States, 349 U. S. 155 (1955). 

%1 See Rumely v. United States (App. D. C.), 197 F. 2d 166, 173; affd. United States v 
Rumely, 347 U. S. 41 (1953). ‘The Supreme Court declined to decide the issue on consti 
tutional grounds. It held that the questions asked were outside the scope of the House 
resolution authorizing an inquiry into lobbying; that only direct pressures were intended 
“ erece and not attempts to influence public opinion by books and other writings 
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“It is * * * essential to the successful working of this system that the persons 
intrusted with power in any one of these branches shall not be permitted to 
encroach upon the powers confided to the others, but that each shall by the 
law of its creation be limited to the exercise of the powers appropriate to its 
own department and no other.” * * * 

This is not mere doctrine. It was regarded by the Founders as necessary 
to prevent the tyranny and dictatorships that result from the undue con- 
centration of governmental powers in the same hands. Mr. Justice Brandeis 
has observed: 

“The doctrine of separation of powers was adopted by the Convention of 
1787, not to promote efficiency, but to preclude the exercise of arbitrary power. 
The purpose was not to avoid friction but, by means of the inevitable friction 
incident to the distribution of governmental powers among three departments, 
to save the people from autocracy.” * 

Nor is there any question that protection against legislative autocracy was 
one of the principal aims of the Founders. From their knowledge of English 
history, the early settlers knew of the tyranny of the Long Parliament and 
others that followed it. What was particularly vivid in their minds were the 
harsh measures which colonial legislatures adopted for the early settlers. 
Those who dared criticize legislative proceedings or to reflect upon their 
integrity were punished directly and without the intervention of courts or the 
authority of statutes, and the punishments were frequently severe and de- 
grading.* The Supreme Court has said: 

“When our Constitution and Bill of Rights were written, our ancestors had 
ample reason to know that legislative trials and punishments were too danger- 
ous to liberty to exist in the nation of free men they envisioned.” ” 

It was probably based upon experiences such as these that Jefferson con- 
eluded: “One hundred and seventy-three despots would surely be as oppressive 
as one.’ So too, Alexander Hamilton out of his experience declared: “The 
tendency of the legislative authority to absorb every other has been fully 
displayed and illustrated.” Therefore, it is not surprising that when the 
Federal Convention met in 1787 to adopt a new Constitution, its members were 
determined to enhance the powers of the Executive and to restrict the powers 
of the legislative branch.” 

The doctrine of the separation of powers was thus the very foundation stone 
of the Federal Government as established by the Constitution. It was regarded 
as the basic guaranty of the liberties of the people against tyranny. In view 
of this background, it is not remarkable that it has retained vitality and been 
given practical application throughout our history. Each branch has acted upon 
it and been protected by it. It has been held that the legislative branch in the 
exercise of its investigatory powers may not exercise basically judicial func- 
tions. Kilbourn v. Thompson, supra; United States v. Icardi (140 F. Supp. 
383 (D. C. D. C. 1956)). Similarly the courts may not properly intrude on 
the exercise of legislative functions. Methodist Federation For Social Action v. 
Eastland (141 F. Supp. 729 (D. C. D. C. 1956) ), or on the Executive, Chicago € 
Southern Air Lines, Inc. v. Waterman 8. 8S. Co. (333 U. S. 108 (1948)). And 
the President may not exercise legislative functions. Youngstown Sheet & Tube 
Co. v. Sawyer (3438 U. 8. 579 (1952) ). 

A wise exercise of restraint has operated to prevent a test of all the possible 
situations in which one branch might invade the functions of another. How- 
ever, there is little doubt that the investigative power of Congress could not 
constitutionally support an investigation into the discussions of the members 
of a Federal court relating to the decision in a specific case because this would 
be utterly destructive of a free judiciary. This certainly was the view of the 
House of Representatives in the converse situation, involving attempts to re- 
quire the disclosure of certain information to courts. It resolved that: 

“No evidence of a documentary character under the control and in the posses- 
sion of the House of Representatives can, by the mandate of process of the ordi- 


33 Myers v. United States, 272 U. S. 52, 293 (dissent) (1926). 

*% Potts, Power of Legislative Bodies To Punish for Contempt. 74 U. Pa. L. Rev. 691, 
697-712 (1926). 

% United States v. Lovett, 328 U. S. 303, 318 (1946). 

“ Jefferson, Notes on the State of Virginia, p. 120 (1954 ed.). 

* The Federalist, No. 71. 


an Presidential Declarations of Independence, p. 10, Boston U. L. Rev., pp. 1, 2 
(1930). 
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nary courts of justice, be taken from such control or possession but by its per- 
mission.” * 

The same considerations may be said to operate with respect to an investiga- 
tion of confidential advice within the executive branch. It has long been believed 
that the President may in his own discretion withhold documents from a court. 
In the trial of Aaron Burr, Chief Justice Marshall said: 

“In no case of this kind would a court be required to proceed against the Presi- 
dent as against an ordinary individual. * * * In this case, * * * the President 
has assigned no reason whatever for withholding the paper called for. The pro- 
priety of withholding it must be decided by himself, not by another for him. Of 
the weight of the reasons for and against producing it, he is himself the judge. 
It is their operation on his mind, not on the mind of others which must be re- 
spected by the Court.” “ 

Under the doctrine of Marbury v. Madison, supra, this power may be exercised 
on his behalf and with his approbation by those whose acts “are his acts.” This 
finds support in the judicial recognition, without reference to statute, of the fact 
that the privilege against revealing military secrets “is a privilege which is well 
established in the law of evidence.” United States v. Reynolds (345 U. 8S. 1, 7), 
and cases there cited. The Reynolds ease also indicates that the privilege ‘“‘which 
protects * * * state secrets” stands on a parallel footing with the military secrets 
privilege. (id.). 

To conclude that a constitutional privilege exists in the President and in those 
acting on his behalf and pursuant to his direction to withhold documents and 
information as against a congressional demand for production or testimony does 
not wholly dispose of the problem. A further question arises. Is the Executive 
or the Congress to determine whether the privilege is appropriately asserted in a 
given case? There is no judicial precedent governing this question. 

As a practical matter only the President can make the determination as to dis- 
closure. A House Judiciary Committee took this view in deciding who is the best 
judge in a close case, of the propriety of divulging to any committee of the House 
state secrets. It first noted that “in contemplation of law, under our theory of 
government, all the records of the executive departments are under the control 
of the President of the United States.” Then it recognized what is so plainly im- 
plicit in the doctrine of separation of powers: 

“The Executive is as independent of either House of Congress as either House 
of Congress is independent of him, and they cannot call for the records of his 
action or the action of his officers against his consent, any more than he can call 
for any of the journals and records of the House or Senate.” 

Finally, it came to the question as to whose decision must be accepted in this 
matter. Its report stated: 

“Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of the 
executive department kept secret. The head of the executive department, there- 
fore, must be the judge in such case and decide it upon his own responsibility to 
the people. * * *” * 

One of our great legal scholars, William Howard Taft, following his term as 
President and prior to his appointment as Chief Justice, summarized the situa- 
tion succinctly and accurately when he said: 

“The President is required by the Constitution from time to time to give to 

Congress information on the state of the Union, and to recommend for its con- 
sideration such measures as he shall judge necessary and expedient, but this 
does not enable Congress or either House of Congress to elicit from him confiden- 
tial information which he has acquired for the purpose of enabling him to dis- 
charge his constitutional duties, if he does not deem the disclosure of such in- 
formation prudent or in the public interest.” “ 
We are dealing in this field with one of the most difficult, delicate, and sig- 
nificant problems arising under our system. The doctrine of separation of 
powers and the system of checks and balances was designedly established in the 
Constitution as the basic guarantor of the rights of the people. Tyranny by 
dictators or royalty, by legislatures and by courts were all known to the found- 
ers. What they attempted to establish was a government in which no 1 of the 3 
elements could become preeminent, subordinate the others and ultimately be in 
a position to dictate to, rather than serve, the citizenry. 


39 H. Res. 427, 8ist Cong., 2d sess. See 96 Cogressional Record 565-566. 
# 2 Burr Trials 536 (1808). 

41H, Rept. 141, 45th Cong., 3d sess. 3—4 (1879). 

Taft, Our Chief Magistrate and His Powers, 129. 
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The dangers which follow from the failure of one branch of the Government 
to respect the powers of any of the others is as great today as when Wash- 
ington, in his farewell address, felt impelled to caution that: 

“It is important, likewise, that the habits of thinking in a free country 
should inspire caution in those intrusted with its administraton, to confine 
themselves within their respective constitutional spheres, avoiding in the ex- 
ercise of the powers of one department, to encroach upon another. The spirit 
of encroachment tends to consolidate the powers of all the departments in one, 
and thus to create, whatever the form of government, a real despotism. * * * 

“If, in the opinion of the people, the distribution or modification of the con- 
stitutional powers be in any particular wrong, let it be corrected by an amend- 
ment in the way which the Constitution designates. But let there be no change 
by usurpation, for though this, in one instance, may be the instrument of good, it 
is the customary weapon by which free governments are destroyed. The prece- 
dent must always greatly overbalance in permanent evil any practical or tran- 
sient benefit which the use can at any time yield.” “ 

Mr. Rocers. Now to go on to the principle of separation of powers 
as it relates to independent agencies. The principle of separation of 
powers indicates the relationship of the independent regulatory agen- 
cies to this question of the extent of the inquiry which can be made 
by Congress of another branch. I refer to such regulatory agencies, 
sometimes styled independent commissions, as the Federal Communi- 

cations Commission, Interstate Commerce, Federal Trade, Federal 
Power, and Securities and Exchange Commissions. They have been 
frequently described as exercising quasi-judicial, quasi-executive, and 
quasi-legislative functions. 

Noe ategorical statement as to the extent of the inquiry which can 
be made by Congress will be applicable equally to each of the inde- 
pendent agencies. Statutes created these agencies at different times 
in our history and contain varying mixtures of judicial, executive, 
and legislative functions. Some statutes create agencies which have 
predominently legislative functions. Some st atutes create agencies 
which are predominantly legislative in character, others subject the 
agency to a strong proportion of executive control, in others the ju- 
dicial function predominates. It is clear then that no answer to the 
question of the extent of permissible congressional inquiry of the in- 
dependent agencies, or of permissible executive direction of inde- 
pendent agencies, can be given without considering the specific agency 
cone erned. the statute creating it, the fact situation involved, and the 
particular function which thea agency is exercising. 

Not only by the original statutes creating the agencies, but by other 
legislation, Congress has itself subjected the independent regulatory 
agencies to executive control. For example, the President has been 
authorized to apply the Federal employees security program to all 
departments and agencies of the Government. This includes the reg- 
ulatory commissions. Hence the regulatory commissions are also 
subject to the requirements of secrecy governing employee security 
matters. The President’s power to remove commission members for 
inefficiency, neglect of duty, or malfeasance (as specified in the Fed- 
eral Trade, Interstate Commerce, and Atomic Energy Commissions 
and the Civil Aeronautics Board) imply that he may exercise a cer- 
tain amount of managerial authority over the commissions. 

Thus in many respects the functions and operations of the so-called 
independent regulatory agencies are subject to executive control. Re- 
ferring to my Tinceaton of the fundamental principle of separation 


431 Richardson, op. cit. supra, note 5, at 219. 
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of powers above, the extent of the inquiry which can be made by Con- 
gress of one of the independent agencies should be determined on 
this principle. To the extent that the agency exercises executive func- 
tions it would have the right and duty to furnish or withhold infor- 
mation from congressional inquiry to the same extent as would other 
executive departments and officers of the Federal Government. 

On July 12, 1955, Attorney General Brownell had occasion to advise 
the Chairman of the Securities and Exchange Commission as to limits 


of congressional inquiry into executive functions of the SEC. Attor- 
ney General Brownell stated: 


With regard to your statement that the Commission is bound to respect the 
privileged and confidential nature of communications within the executive 
branch of the Government on the principles as set forth in the President’s letter 
of May 17, 1954, to the Secretary of Defense, I concur. Any communication 
within the Securities and Exchange Commission among Commissioners or the 
Commissioners and the employees is privileged and need not be disclosed outside 
of the agency. Likewise, any communication from others in the executive branch 
to members of the Commission or its employees with respect to administrative 
matters comes within the purview of the President’s letter of May 17, 1954. 

Senator Henninos. In connection with that, General, may I ask 
you whether you believe, and I think I know what your answer would 
be, that a Presidential assistant may intervene with a regulatory 
agency without such authorization from the President himself? 

Mr. Rogers. Well, I don’t think that I can answer that without 
knowing the facts. I mean the question of intervention. 

Senator Henninoes. Well, intervention, as we would understand it, 
would be an undertaking to influence the action or decision of the 
independent agency as such. 

Mr. Rogers. In this case, the particular case at issue was a case 
where a call had been made from the White House for a postpone- 
ment of a hearing before the SEC and the Attorney General at that 
time wrote a letter in which he said that the executive privilege did 
not apply to that conversation and the parties involved testified fully 
on the conversation, so the answer, I think, on that question is that 
no, the executive privilege would not apply to that type of con- 
versation. 

Now it would apply if the conversation related to the efficiency of 
the members or malfeasance on the part of members or if the con- 
versation referred to appropriations, the need for appropriations, if 
it referred to possible qualifications of new commissioners, and so 
forth. 

Senator Henninos. Suppose it referred to the actions to be taken or 
to be withheld by the independent agency itself? 

Mr. Rogers. I don’t think that would be privileged. 

Senator Henninos. That would not be privileged ? 

Mr. Rogers. No. 

Senator Hruska. Will the Senator yield? 

Senator Henninos. Yes. 

Mr. Rocers. May I say, Mr. Chairman, of course, in those instances 
where—— 

Senator Hennines. Such as television applications ? 

Mr. Rocers. No, sir. What I was thinking about is CAB at 
present, as you know, has certain functions in CAB route applications, 
so that there might be a situation where it would be a privileged 
communication. 
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Senator Hruska. Wouldn’t there be a difference also, Mr. Attorney 
General, in certain of the duties which are really legislative in char- 
acter, which are performed by these regulatory bodies? 

Mr. Rogers. Yes. 

Senator Hruska. Where there is a delegation of certain rulemaking 
powers, like in the CAB. Now that is a totally different situation 
from situations where the matter under consideration is adjudicatory 
in nature and really partakes of judicial nature, rather than rule- 
making. 

Mr. Rogers. Yes, I think that is right and I will come to that in 
a moment in my statement, Senator. 

Getting back to this letter, Mr. Brownell’s letter thus advised that 
the executive privilege applied to the independent agencies as to 

“communications within the executive branch” and “with respect to 
administrative matters.” The executive privilege of course does not 
apply where the independent agencies are exercising judicial func- 
tions. And that is what we were just talking about, Mr. Chairman. 

However, by analogous reasoning the doctrine of separation of 
powers provides a guide to the limits of congressional inquiry, not 
only in relation to executive functions of the independent agencies, 
but also to judicial functions. Let me make this clear. In my view, 
whatever the practice has been in the treatment of these independent 
regulatory agencies, whenever an agency is exercising its judicial 
function be deciding an adversary proceeding before it, it should be 
just as free of any demand from Congress or the executive branch 
as a court would be. 

I might interpolate here, Mr. Chairman, to say that in adversary 
proceedings before independent agencies, which are certainly judicial 
in character, that there should be io ex parte communications from 
any source, any more than there would be in a lawsuit. If a judge is 
trying a case, peagee don’t call the judge and say “I want you to know 
that I'am a friend of the plaintiff’s and I don’t want you to be affected 
by my call, but 

Senator Hennrnes. Sometimes they do, but they shouldn't. 

Mr. Rogers. Well, I will say this, Mr. Chairman: I do not know of 
any occasion during the last 5 years when that has happened in the 
Federal courts. 

Senator Hennrinos. It is not prevalent. 

Mr. Rocers. I think it is one of the reasons our court system is re- 
spected, because judges do not receive ex parte communications from 
anybody—from litigants or lawyers or from friends, or anybody else, 
and I think that the same principles should apply to independent 

agencies when they are performing these judicial functions. 

Senator Henninos. I think there is no doubt whatsoever about that, 
Mr. Attorney General. 

Mr. Rogers. Nor does the executive privilege apply to the independ- 
ent agencies where they are exercising legislative functions, and that 
is the question Senator Hruska asked me. Congressional inquiry is 
thus not so limited as in regard to exercise of judici al functions. But 
I would caution that other considerations might cause Congress itself 
to limit its inquiries on even legislative functions. Information of 
importance to competitors gathered in confidence from private busi- 
nesses, for example, should not be publicized. 
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Now if the world got out that independent agencies collected private 
information from businesses, which later was going to be given to a 
congressional committee and made public, it would seriously hamper 
the work of those independent agencies. 

It should not be forgotten that, the more frequent and the more ex- 
tensive the congressional inquiries made of the independent agencies, 
the less free and truly independent those regulatory agencies will 
become. 

In summary: 

(1) The executive privilege applies to the executive functions of the 
independent agencies ; } 

(2) The executive privilege obviously does not apply to judicial 
functions, but I think that the same rules that apply to the judiciary 
should apply to those communications and those documents, but for 
another reason—not because it is an executive privilege, but because it 
is harmful to these independent agencies if the information about the 
judicial functions were to be made public: 

(3) Legislative inquiry into the legislative functions of the inde- 
pendent agencies is not limited by any executive privilege, but there 
are other restraining considerations, some of which I have noted above. 

Now I come finally to the proposed legislation. There are two bills; 
the first is S. 921 of the 85th Congress, which would amend section 161 
of the Revised Statutes. That section is a codification for the 10 
executive departments of today of that provision of the 1789 act 
respecting the Department of Foreign Affairs. You will recall that 
I discussed that act in the second part of my statement. 

Section 161 now provides: 

The head of each department is authorized to prescribe regulations, not incon- 
sistent with law, for the government of his department, the conduct of its offi- 
cers and clerks, the distribution and performance of its business, and the 


custody, use, and preservation of the records, papers, and property appertaining 
to it. 


S. 921 would amend section 161 by adding a last sentence: 


This action does not authorize withholding information from the public or 
limiting the availability of records to the public. 

When I was Deputy Attorney General, I sent a letter on this bill to 
Senator Eastland, and I would like to summarize my views. My 
views are the same as they were then. 

Insofar as the purpose of S. 921 is to assure the full and free flow 
of information to the public where not inconsistent with the na- 
tional interest, the Department of Justice is in full accord. We 
believe that within limits the executive and legislative branches should 
keep the public informed of their activities, and should make available 
information, papers, and records. Without doubt both branches are 
in accord with this fundamental principle. 

We do believe that S. 921 would not clarify section 161 of the Re- 
vised Statutes. In the absence of legislative history or more specific 
ey uage we cannot determine with any degree of certainty the effect 
of S. 921. 

A recent example of the current application of this principle to the 
legislative branch is illustrated by an article in the Washington 
me Star on September 12, 1956. The article reads in part as 

ollows: 
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Congress barred the public from 1,131 of its 3,121 committee meetings in 1956, 
or more than one-third of them. 

Spokesmen for several of those committees listed such things as national 
security, Government efficiency, and preserving the private rights of witnesses 
as reasons for closing meetings. 


Senator Henninos. May I interrupt there, Mr. Attorney General? 
You have already adverted to your letter to Senator Eastland under 
date of June 13, 1957. 

Mr. Rocrrs. Yes. 

(The letter referred to is reprinted below :) 


DEPARTMENT OF JUSTICE, 
Washington, D. C., June 18, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 921) to amend section 161 of the Revised 
Statutes with respect to the authority of Federal officers and agencies to withhold 
information and limit the availability of records. 

Section 161 of the Revised Statutes of the United States (5 U. S. C. 22) pro- 
vides : 

“Departmental regulations.—The head of each department is authorized to pre- 
scribe regulations, not inconsistent with law, for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and performance 
of its business, and the custody, use, and preservation of the records, papers, 
and property appertaining to it.” 

This bill would add to the quoted statute a sentence reading: “This section 
does not authorize withholding information from the public or limiting the 
availability of records to the public.” 

Insofar as the purpose of this legislation is to assure the full and free flow 
of information to the public not inconsistent with the national interest, the 
Department of Justice is in full accord. We believe that within limits the 
executive and legislative branches should keep the public informed as to their 
activities, and should make available information, papers, and records. Without 
doubt the legislative and executive branches are in agreement with this funda- 
mental principle. 

The Attorney General has publicly stated his awareness of the importance of 
seeing to it that the obstacles to the free flow of information are kept to a mini- 
mum. In line with this, provision has been made for pardons and commutations 
of sentence to be matters of public record. Likewise, the settlement of litigation, 
the disposition of Government claims, and other phases of the Department’s 
operations are matters concerning which the public and the Congress are kept 
advised. 

Regarding the proposed amendment, we believe that it would not clarify the 
present law. Considerable study has been given to it, but in the absence of legis- 
lative history or more specific language we are unable to determine with any 
degree of certainty its effect. If the amendment could more precisely delineate 
its intended effect on the authority of the executive departments under this 
statute to regulate the orderly access of the public to their records we would 
be glad to amplify our comments. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. ROoGERs, 
Deputy Attorney General, 


Senator Henninos. And at that time you presented the Depart- 
ment of Justice views on S. 921. In that letter you said, and I quote: 

In the absence of legislative history or more specific language, we are unable 
to determine with any degree of certainty its effect. 

Now what was there about the me of S. 921 that was con- 


fusing and how could that language be made more specific, in your 
opinion ? 








296 FREEDOM OF INFORMATION IN GOVERNMENT 


Mr. Rogers. Well, Senator, as I have attempted to suggest In my 
statement, the executive privilege is not related to any statute; the 
executive privilege is an inherent part of our Government, based upon 
the separation of powers, and this has been recognized from the be- 
ginning of our Government. 

Now I don’t recall any instances when Washington, Jefferson, or 
Truman or anyone else ever relied upon this statute as a basis of 
executive privilege. It is something entirely different. This is a 
bookkeeping statute, which says they keep the records, they hold 
them physically. It doesn’t relate at all to executive privilege. 

Senator Hennings. Does S. 921 raise any questions in your mind? 

Mr. Rogers. No; it is meaningless, that is all, and I think that the 
people that are sponsoring it are kidding themselves that it means 
anything. I think it is something they have been thrashing around 
with for several years, but I don’t think it goes to the point at all. 

The point we are discussing is executive privilege, which is funda- 
mental to the separation of powers. This is a keeping of custody 
statute, a housekeeping statute. So that language, I don’t know what 
it means. 

Senator Henninos. Then, very simply, title 5, United States Code, 
section 22, after all, is merely a housekeeping statute, which I think 
we can agree, has been cited by a number of executive departments, 
as we know, as authority for keeping information and records from 
the public. Now, in my opinion this statute wasn’t intended, and I 
am sure in your opinion, too, it wasn’t intended, to convey such au- 
thority at all. S. 921, by adding one short sentence to the statute, 
attempts to make this very clear. Frankly, I can see nothing com- 
plicated about the language of the bill. It is simple and straightfor- 
ward to me. I was a little surprised by your statement that in the 
absence of more specific language you were unable to determine with 
“pees of certainty its effect. 

r. ers. Well, Mr. Chairman, if there is a clear understanding 
that this sentence in here, by way of amendment, is not intended to 
impair the executive privilege which is basic to our system of govern- 
ment, then I don’t care. It doesn’t make any difference. If you put 
in here the words “but this amendment is not to apply to the execu- 
tive privilege,” I certainly would accept it. Maybe what that would 
do would be to prevent people from citing the statute as a reason for 
not giving information, but I don’t think that is the reason you don’t 
give information. 

Senator Henninos. If S. 921 were enacted into law, do you know 
of any way it would interfere with the proper classification of mili- 
tary secrets and would it, in your opinion, jeopardize the defense or 
security of the country in any way ? 

Mr Roden. As I say, Senator, I can’t answer that because I am 
not sure what the effect of the sentence would be. If I knew how the 
committee thought that might be applied to the situation, I could an- 
swer the question, but I am not clear. 

Senator Hruska. If in the making of legislative history on this it 
was made clear that it was the understanding of the sponsors of the 
act or of this bill that this section, which it seems is a housekeeping 
thing, and therefore the added sentence would be limited in its scope, 
would that be the type of thing that would enable you then to deter- 
mine its meaning and its significance ¢ 








FREEDOM OF INFORMATION IN GOVERNMENT 27 


Mr. Rocers. As long as it is made clear, either expressly or by legis- 
lative history, that this is in no way intended to impair the executive 
privilege that I have discussed, then I would have no objection to it. 
If that were the case, it wouldn’t amount to much. All it would do 
is prevent people from citing the statute incorrectly. I think when 
they have cited the statute, it has been incorrectly cited because I 
don’t believe the statute is the basis for not giving information. The 
basis for not giving information is an executive privilege. 

Well, I think I have discussed that enough. , 

On the second bill, S. 2148, which is a bill to amend section 3 of the 
Administrative Procedure Act of 1946, let me say this: When Con- 
gress passed the Administrative Procedure Act it clearly recognized 
beyond question of doubt that there are functions of the Government 
where disclosure would be inconsistent with the national interest, and 
that the Government cannot otherwise function effectively. These 
considerations, which Congress recognized then, I have discussed 
above, and because of these considerations I am opposed to the passage 
of S. 2148. 

This is a complicated amendment and I would appreciate it, Mr. 
Chairman, if you would permit me to send up a letter discussing it in 
detail because there may be parts of it we would not object to, but 
there are other parts we would object to. 

Senator Hennincs. We will be very glad to receive your letter.’ 
Now, to get back to our S. 921, I, too, am very, very astonished about 
the reiteration, the constant citing of section 161, when you, Mr. 
Attorney General, say it is utterly without meaning. 

Mr. Rogers. No, I didn’t say it was utterly without meaning, but 
I say that I don’t 
Senator HenninGs. Maybe I misquote you. I didn’t mean to do 
that. 

Mr. Rocers. I understand that. What I mean is this, that I have 
not followed all of these cases and we are not asked to pass on them, 
for the most part, but as I say we pass on the ones, as I did when I was 
deputy, the requests of the Department of Justice and I think that 
the refusals to provide information should not be based on this 
statute—as the reasons for. 

Senator Hennines. Why have they cited this statute? 

Mr. Rocers. I don’t know. What I mean is I would imagine they 
are perfectly proper in not disclosing information. 

Senator Henninos. Their predicate, of course, is on the executive 
authority. 

Mr. Rogers. That is right, and I think they have been sound on that. 

Senator Henninos. But they have been citing section 161. Can 
you understand my concern about that ? 

Mr. Rogers. Yes; I can understand it. 

Mr. Starman. Mr. Chairman—— 

Senator Hennrnos. Mr. Slayman. 

Mr. StayMaNn. Perhaps it would be helpful for the committee mem- 
bers to have in the record the citations by the various agencies of the 
statute, section 161 of the Revised Statutes, title 5, United States 
Code, section 22, the housekeeping statute, to be amended by S. 921. 





1 The 


care glotter, dated May 9, 1958, and received May 12, 1958, is appendix exhibit No. 15, 
at p. 278. 
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Senator Hennines. Without objection, that will be made a part 
of the record. 
(The document referred to is as follows :) 


MEMORANDUM 


To: Charles H. Slayman, Jr., chief counsel and staff director, Subcommittee on 
Constitutional Rights. 

From: Marcia J. MacNaughton, research assistant. 

Subject : Citation of section 22, title 5, U. S. C., section 161 of the Revised Stat- 
utes, by Federal agencies and executive departments, as authority for with- 
holding information from the public and the Congress. 

Pursuant to your request, there follows a list of agencies and executive de- 
partments which have cited generally the “housekeeping statute” (5 U. S. C. 
22 (sec. 161 of the Revised Statutes)) as basis for authority to withhold in- 
formation from the public and the Congress. 

This list is taken from a compilation made by the Legislative Reference Serv- 
ice of the Library of Congress and is based on an analysis of the replies by 
Federal departments and agencies to a questionnaire submitted by the special 
Subcommittee on Government Information of the Committee on Government 
Operations of the House of Representatives. 


EXECUTIVE DEPARTMENTS 


The record shows that in response to an inquiry about their authority to 
deny access to information possessed by the department, and to restrict avail- 
ability of such information, the following departments cited title 5, United 
States Code, section 22, as basis for such authority: 

(1) Department of Agriculture 
(2) Department of Commerce 
(3) Department of Defense 
(4) Department of the Interior 
(5) Department of Justice 

(6) Department of Labor 

(7) Post Office Department 
(8) Department of State 


INDEPENDENT AGENCIES 


When asked the basis of their authority to deny access to information in the 
agency and to restrict availability of that information, the following independent 
agencies cited section 22 of title 5 of the United States Code: 

(1) Civil Service Commission 

(2) Housing and Home Finance Agency 
(3) Interstate Commerce Commission 
(4) Smithsonian Institution 


In addition to the foregoing, we have learned that the Federal Mediation and 
Conciliation Service has cited, and continues to cite title 5, United States Code, 
section 22, as authority for withholding information. 

Mr. Rocrrs. I don’t want to criticize people without knowing the 
circumstances. It may be they cited it in connection with executive 
privilege. I mean they would say there is an executive privilege and 
we are authorized by the statute to be custodians of these and we can- 
not make them available without violating the executive privilege. 
So I don’t want to just with a wave of the hand criticize people with- 
out knowing the facts. 

Senator Henninos. Yes. 

Mr. Rocers. It may be their refusal was a sound one—I don’t know. 
But the point I am making is I don’t believe—I am afraid that if this 
statute is passed now in view of the confusion that has occurred and 
all of the discussion about it, it might be argued that it somehow did 
impair or affect the executive privilege. Now if that is made clear in 


the language, that that is not the purpose of the amendment, I would 
have no objection to it. 
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Mr. Starman. Mr. Chairman, that could be made clear in the legis- 
lative history, too. 

Senator Henninos. Of course. 

Mr. Rogers. I think it would be a good thing, though, if we could 
doit right in thelanguage. I would like it better. 

Mr. Diiotanss, that finishes my statement. 

Senator Hennines. Thank you very much, Mr. Attorney General. 

Senator Hruska, do you have any questions? 

Senator Hruska. I have no questions, but I would like to say I 
enjoyed very much this clear and logical presentation of a very com- 
plicated subject. I would like to commend the Attorney General for 
that presentation. 

Mr. Rogers. Thank you very much, Senator. 

Senator Hennrnas. Yes, indeed, and I have already undertaken, 
before you arrived, Senator, to express our appreciation to the Attor- 
ney General for being here this morning. 

Now I have a few questions, Mr. Attorney General, if you would 
indulge me for a short time. 

Mr. Rogers. I would be very happy to. 

Senator Henninos. Now, I think you have made it clear that there 
is nothing in the Constitution that specifically authorizes the Presi- 
dent to withhold information from the Congress. 

Mr. Rocers. That is correct. 

Senator Hennineos. There is no question in your mind about that? 

Mr. Rogers. No. 

Senator Henntnos. And, to your knowledge, has there ever been 
a court decision in this country holding that the President has the 
power to withhold requested information from the Congress? Do 
you know of any such case ? 

Mr. Rogers. I don’t know of a precise holding on that. 

Senator Henninos. Well, the fact is that there is no such reported 
case. That is true, isn’t it? 

Mr. Rogsrs. I think that is correct. Of course, you know the rea- 
son for that is that the legislative branch has never brought the case. 
They have never tested it. I mean I was faced with that as counsel 
for the committee several times in the Remington case. I thought it 
was appropriate for the Congress not to get information about loy- 
alty, but get information about how Remington was transferred from 
one key position to the other in Government. In other words, just 
how the transfer was made, and we were not able to get any informa- 
tion of the kind. We couldn’t even get an answer to our letters. We 
talked at the time about bringing an action in court, and I made a 
pretty good study of it to see what success we would have, and I con- 
cluded we would have none, and I think that is the reason there is no 
lawsuit in the history of the country. 

Senator Henninos. I think you are very likely right about that. 

Now, Mr. Attorney General, what limitations are there, if any at 
all, v9 the President’s power to withhold information from the Con- 
gress? 

Mr. Rogers. Well, I think I have tried to make it clear in my 
statement. 

Senator Hennineos. I think you have. 
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Mr. Rocers. The executive branch should not withhold informa- 
tion unless there are sound reasons for it, for national security or the 
other reasons I cite. I think it is inherent in the constitutional system 
that Congress should have available for legislative purposes just as 
much information as they can get and it is proper to give them, as long 
as it does not impair the functioning of another branch of the Gov- 
ernment. 

The fact that we have three coordinate branches of the Government 
requires an understanding and a cooperative spirit in order to work, 
and it has worked well through the years. 

As I say, I think the constant repetition that I see occasionally 
about secrecy, and all is harmful tothe Government. I don’t think that. 
that is much of a problem. On the contrary, I think we have, in com- 
peting with the Russians, we have some decided disadvantages in that 
it is difficult to keep any information secret even for a short period of 
time. 

Take the first launching at Cape Canaveral. I think there was a 
question then as to whether we gave out information too fast. That 
wasn’t a question of secrecy; it wasn’t a question of anybody trying 
to hide anything, but maybe a lot of people thought it would have been 
better if we had not given out so much information so fast. In fact, 
some people that are critical of secrecy are equally as critical that we 
give information out too fast at times. 

Senator Henninos. Do you think, General, the President can dele- 
gate to others his power to withhold information from the Congress? 

Mr. Rogers. Yes. I don’t think there is any question about it. 

Senator Hennrines. Assuming that the President can delegate his 
power to withhold information from the Congress, to whom may he 
delegate such power ¢ 

Mr. Rogers. I think he can delegate it to anybody in the executive 
branch. I think the leading case is Marbury v. Madison, and in that 
case the Court held he can delegate the power to anybody to act on his 
behalf, at his direction. As a practical matter, it usually works out 
the head of the department has to make the final decision if there is 
a controversy. 

Senator Hennines. Assuming the President may delegate his power 
to withhold information from the Congress, how may he delegate such 
powers? Are there any limitations on how the President may dele- 
gate his power to withhold? Must he follow any prescribed form, in 
your opinion? Must it be a general order, or must each case be han- 
dled individually, in your judgment ? 

Mr. Rocers. In my judgment, he doesn’t have to use any particular 
method. In practice, it works out that the department head is dele- 
gated that responsibility, just the way he is delegated other respon- 
sibilities to handle the affairs in his department. It can be done as 
President Truman did it, by Executive order. He just issued a blanket 
order to everybody and said if there was any request or phone call or 
anything, that the whole matter should be referred to the White 
House and the papers should be locked up and there shouldn’t be any 
more discussion about it. 

Senator Hennines. Aside from whatever authority may be dele- 
gated to them by the President or given them by Congress itself, do 
you think the heads of the various executive departments have any 
authority to withhold information from the Congress ? 
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Mr. Rocers. I didn’t hear the first part of your question. 

Senator Hennines. Aside from whatever authority may be dele- 
gated to them by the President or given to them by the Congress 1t- 
self, do you think the heads of the various executive departments have 
any authority to withhold information from the Congress, and if that 
be true, does the same apply to other officers of the executive branch ¢ 

Mr. Rocers. The answer is I don’t think that they have any power 
independent from the executive privilege, as I mentioned, to withhold 
information. The answer to the last part of your question is “yes,” 
it applies to everybody. In other words, the privilege stems from the 
constitutional power in the President as the Chief Executive. 

Senator Hennrnos. I think that we have agreed that there is noth- 
ing in the Constitution that specifically authorizes the heads of any 
departments to withhold information from the Congress. 

Mr. Rogers. No. That is correct. 

Senator Hennines. I think we are all certainly in agreement on 
that. 

Mr. Rocers. That is right. 

Senator Hennines. Now, to be a little more specific, if we may be, 
Mr. Attorney General, just exactly what kind of information do you 
think the heads of departments and other executive officers may with- 
hold from the Congress? Anything they wish ? 

Let’s take, for example, a hypothetical case of an adviser or assistant 
to the President. Supposing he were to write a memorandum to the 
President advising him on some official matter. Do you think he 
could properly refuse to supply a copy of that memorandum to a 
congressional committee if a committee requested it ? 

Mr. Rocers. See if I get the facts straight on that. You say the 
Presidential adviser writes something to the President 

Senator Hennrneas. Suppose the executive officer writes a memo- 
randum to the President advising him about something. 

Mr. Rocrers. There isn’t any question but what the communications 
of the President of the United States are privileged. 

Senator Hennings. Take another case. Do you think he could 
properly refuse demands by a congressional committee to appear and 
answer questions about a letter if we assumed the matter about which 
the White House assistant has written his letter, to a regulatory agency, 
in this case, is a matter over which the White House does not have 
jurisdiction ¢ 

Mr. Rogers. I am not going to answer any such hypothetical ques- 
tion as that. I am sure you are suggesting a factual situation that I 
am not going to go into. I will be glad to discuss, if I know all the 
facts, any particular situation. I don’t want to discuss that kind of 
hypothetical question. I don’t think it is a fair question to ask me, 
as a matter of fact. 

Senator Hennes. I don’t mean to ask you unfair questions, Mr. 
Attorney General, but suppose the assistant was acting, as we lawyers 
would say, outside of the scope of his authority ? 

Mr. Rocers. Mr. Chairman, I have answered the question that I 
think that anybody who has conversations with an independent agency 
relating to a judicial process, whether in the executive branch or the 
legislative branch, and I have said that that conversation is not privi- 
leged and I think it applies to Senators and Congressmen and members 
of the executive teaiith, period. Now I don’t want to discuss hypo- 
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thetical questions which suggest cases, people, or incidents, without 
knowing all the facts, and I certainly think that kind of a hypothetical 
question just causes confusion. 

I have made my position clear, that I don’t think in these inde- 
pendent agencies, when they are exercising jurisdiction in adversary 
proceedings, that anybody who calls—I don’t care who it is—I do not 
think that conversation is privileged. 

Senator Henninos. I believe you said that earlier. 

Mr. Rocers. That is right. 

Senator Henninos. So, as a matter of fact, your opinion is that 
such a question or inquiry is beyond the scope of the em Doveuien' 

Mr. Rocrrs. I don’t think it makes — difference hetieer it is be- 
yond the scope of the employment at all; I think if it relates to a 
Judicial matter it is not privileged. 

Senator Hennrnes. Well, I think we are in agreement on that, Mr. 
Attorney General. 

Mr. Rocrers. Yes; we are in agreement on most of this, I think, 
Senator. 

Senator Hennines. I believe we are. 

Now, in response to a letter that I wrote on March 13, 1957,? to your 
predecessor, Mr. Attorney General, requesting the views of the Attor- 
ney General on the powers of the President to withhold information 
from Congress, you sent to this Subcommittee on Constitutional Rights 
a 102-page memorandum which you referred to in your letter of 
April 10 as, and I quote, “a study prepared in the Department.” Do 
you know when that study was prepared ? 

oo I don’t offhand, Senator. I can find out for you 
ough. 

Saneter Hennines. Well, isn’t it true this 102-page memorandum 
which you sent to the subcommittee is almost identical to a serialized 
article published in the April, July, and October 1949, issues of the 
Federal Bar Journal ? 

Mr. Rogers. I wouldn’t be surprised. 

Senator Henninos. Wasn’t it written by Herman Wolkinson, an 
attorney in the Department of Justice? 

Mr. Rogers. I don’t know, sir. Senator Kefauver, I remember, 
probably because of the same source, asked me some questions about 
this. 

Senator Hennrinos. I wasn’t aware of that. 

Mr. Rocers. This, as I say, is not secret. There is no secret about 
this. This is a compilation of material that was in the Department 
when we got there, and it is just that—a compilation of material. I 
thought it would be helpful to the committee. 

Senator Henntines. ich has been published in the Federal Bar 
Journal ? 

Mr. Rogers. Yes. We are now, as I said to you, Mr. Chairman 
preparing to bring it up to date, and we have that well underway and 
we will have it for you before too long. So we will have a complete 
compilation. 

Senator Henninos. That we would appreciate very much. 

Mr. Rogers. That will be done by people now in the Department. 

Mr. Stayman. Mr. Chairman—— 


2 Appendix exhibit No. 8. 
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Senator Hennines. Yes, Mr. Slayman. 

Mr. StayMan. We have permission of the copyright owners of the 
Federal Bar Journal to print that article. We can put that in the 
appendix. 

Fi nator Hennines. The article written by Mr. Wolkinson ? 

Mr. Starman. Yes, sir. 

Senator Hennines. The so-called study ? 

Mr. Starman. Yes. 

Senator Hennines. Without objection, it may be made a part of 
the appendix. 

Senator Hruska. What are you speaking of, the article itself? 

Mr. Starman. The article and the copyright owner’s permission. 

Senator Henninas. The copyright owners of the Federal Bar Jour- 
nal. 

Senator Hruska. No objection. I imagine if it is identical to this 
it will be a little duplicatory, but if it will serve any purpose, I see 
no objection. 

Senator Henninos. All right, it will be made a part of the appen- 
dix of the record. 

(The letter and article appear as exhibits Nos. 11 and 12 of the 
appendix. ) 

enator Hennines. Have you any further questions of the Attor- 
ney General, Mr. Slayman ? 

fr. Stayman. No, Mr. Chairman, because the hour is getting late 
and the Attorney General has accommodated himself very graciously 
to the committee. 

Senator Henninas. Yes, Mr. Attorney General, this is a subject we 
can stay on a good part of the day or, indeed, the rest of the week, and 
then some. 

Mr. Stayman. Mr. Chairman, in connection with writing that 
study up to date, we might submit some further questions and just 
have those handled in writing. 

Mr. Rogers. I would be very happy to do that. 

Senator Hennines. Thank you very much again for coming here 
and being with us. 

(Whereupon, at 12:43 p. m., the hearing recessed, at the call of 
the chairman.) 

(Subsequently, the Attorney General submitted an addendum to 
his testimony. See appendix, exhibit No. 1.) 


(The complete text of Attorney General Rogers’ prepared state- 
ment follows :) 


I appreciate the opportunity of appearing before this Senate committee to 
present my views as to the extent of the inquiry which can be made by the 
legislative branch of the Government concerning the decision making process 
and documents of the executive branch. As might be expected from the division 
of our Government into three separate branches, this question has arisen from 
time to time from the earliest days of our National Government 


I. CURRENT PRINCIPLES AND PRACTICES 


In the Justice Department over a period of time we have made a very careful 
study of numerous incidents which have occurred and which illustrate many 
facets of the problem. Before getting into a discussion of historical precedents 
and principles, however, I would like to acquaint the committee with my gen- 
eral views and with the particular practices we have followed and are following 
in the Department of Justice. 
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We live in a democracy in which an informed public opinion is absolutely 
essential to the survival of our Nation and our form of government. It like- 
wise is true that Congress must be well informed if it is to do its legislative 
job realistically and effectively. The vast majority of requests by Congress 
for information from the executive branch as you know are honored quickly 
and complied with fully. The furnishing of such information is beneficial to 
Congress, the executive branch, and to the people themselves. In the Depart- 
ment of Justice we strive to furnish Congress with the requested information, 
and to make public that part of our activities which would be of interest to the 
public and which properly can be disclosed without interfering with the dis- 
charge of our duties and responsibilities or which might be improper or violate 
the canons of ethics. 

With reference to the right of the public to know generally as distinguished 
from the legislative branch, it seems to me that there are four principles which 
it is well to keep in mind: 

“1. While the people are entitled to the fullest disclosure possible, this right 
like freedom of speech or press, is not absolute or without limitations. Dis- 
closure must always be consistent with the national security and the public 
interest. 

“2. In recognizing a right to withhold information, the approach must be not 
how much can legitimately be withheld, but rather how little must necessarily 
be withheld. We injure no one but ourselves if we do not make thoughtful 
judgments in the classification process. 

“3. A determination that certain information should be withheld must be 
premised upon valid reasons and disclosure should promptly be made when it 
appears that the factors justifying nondisclosure no longer pertain. 

“4. Nondisclosure can never be justified as a means of covering mistakes, 
avoiding embarrassment, or for political, personal, or pecuniary reasons.” 

All persons agree that information which would adversely affect our national 
security should not be disclosed. Then, too, there are compelling reasons for 
nondisclosure in the field of foreign affairs, in the area of pending litigation 
and investigations which may lead to litigation, information made confidential 
by statute, investigative files, and reports, and, finally, information relating to 
internal government affairs. President Eisenhower’s letter of May 17, 1954, to 
the Secretary of Defense concerns this last category of information. 

With reference to this last category, at Marquette University 2 years ago I 
stated my views on this subject and they have not changed : 

“* * * Just as no private citizen or business entity can conduct its business 
under constant public scrutiny, so judges, legislators, or executive officials can- 
not conduct all public business at every step of the way in public. 

“A considerable part of Government business relates to the formulation of 
policy and to the rendering of advice to the President or to agency heads. Inter- 
departmental memoranda, advisory opinions, recommendations of subordinates, 
informal working papers, material in personnel files, and the like, cannot be 
subject to disclosure if there is to be any orderly system of government. This 
may be quite frustrating to the outsider at times. No doubt all of us at times 
have wished that we might have been able to sit in and listen to the deliberation 
of judges in conference, to an executive session of a congressional committee or 
to a Cabinet meeting in order to find out the basis for a particular action or 
decision. However, government could not function if it was permissible to go 
behind judicial, legislative, or executive action and to demand a full accounting 
from all subordinates who may have been called upon to make a recommendation 
in the matter. Such a process would be self-defeating. It is the President, not 
the White House staff, the heads of departments and agencies, not their sub- 
ordinates, the judges, not their law clerks, and Members of Congress, not their 
executive assistants, who are accountable to the people for official public actions 
within their jurisdiction. Thus, whether the advice they receive and act on 
is good or bad there can be no shifting of ultimate responsibility. Here, how- 
ever, the question is not one of nondisclosure as to what was done, but rather 
whether the preliminary and developmental processes of arriving at a final judg- 
ment needs to be subjected to publicity. Obviously, it cannot be if government 
is to function.” ?* 


This question was discussed about a year ago by a former Government lawyer 
who wrote: 


1 The speech is reproduced in 40 Marq. L. Rev., pp. 83-91 (1956). 
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“There are serious weaknesses in the assumption * * * that publie policy 
ought to draw a sharp distinction between ‘military and diplomatic secrets’ on 
the one hand and all other types of official information on the other, giving Con- 
gress free access to the latter. * * * The executive’s interest in the privacy of 
certain other types of information is not less than its interest in preserving its 
military and diplomatic secrets. One obvious example is the data, derogatory 
or otherwise, in the security files of individuals. Another, perhaps still more 
important, is the record of deliberation incidental to the making of policy 
decisions. Undoubtedly the official who makes such a decision should be answer- 
able to Congress for its wisdom. But the subordinate civil servants who advise 
him must be answerable only to him * * *, 

* * * * ” aa ca 


“It is one thing for a Cabinet officer to defend a decision which, however just, 
offends the prejudices of a powerful Congressman and, very probably, a highly 
vocal section of the public; it is quite another thing for a middle-aged, middle- 
ranking civil servant, who needs his job, to do so. The Secretary’s own respon- 
sibility to Congress for wrong decisions is a sufficient guarantee that he wili not 
long tolerate incompetent or disloyal advisers; and he is certainly in a much 
better position to detect such undesirables than is any member, or even any 
committee of Congress.’ ? 

Jenkin Lloyd Jones, editor of the Tulsa Tribune and formerly president of the 
American Society of Newspapers Editors, in delivering the William Allen White 
lecture at the University of Kansas last month had this to say: 

“Many of my colleagues in the newspaper business have leaped to the conclusion 
that all public affairs, not directly connected with national defense, must be 
conducted in the open. * * * I disagree. I think that much of the important 
business in a republican form of government will be carried on behind closed 
doors. I see few dangers inthat. I see many advantages. For it is only behind 
closed doors * * * that most politicians—yea, even statesmen—honestly express 
their views and try to get at the meat of the question. 

“I don’t mean to imply that legislative voting should not be in the open, nor 
that the public should be denied the right to appear before all committees, nor 
that any legislator should be excused from explaining why he voted as he did. 
But I do mean that * * * in the National Capitol, the White House, and various 
Washington departments no sound policy is decided upon without frank exchange 
of views. And a frank exchange of views is rarely reached with the public 
and the press looking over the shoulders of the policymakers. 

“The Government of Athens was an absolute and complete democracy, with 
all deliberations carrieed on in a goldfish bowl of open debate. But Athens 
become smothered with oratory, paralyzed with demagoguery, and finally wound 
up with such an unstable “mobocracy” that nearly every able Athenian was 
banished from the land.” 

In the Department of Justice we have in the last few years taken certain 
steps to make available more information about our daily operations than was 
available before. For example, we have now the practice of making all pardons 
and commutations of sentences a matter of public record. Thus in the event a 
question arises as to the propriety of a pardon, any interested person may examine 
the record, which now includes the names of all persons who interceded on 
behalf of or expressed interest in the convicted person. Similarly, at the con- 
clusion or settlement of any type of case in the Department, where otherwise 
there would be no public record of the proceeding, our practice now is to make all 
the pertinent facts available. 

We in the Department of Justice as the attorneys for the executive Branch 
of Government have a special obligation with regard to litigation. This is well 
expressed in the Canons of Professional Ethics of the American Bar Association. 
Canon 37 provides in pertinent part: 

“It is the duty of a lawyer to preserve his client’s confidences. This duty out- 
lasts the lawyer’s employment and extends as well to his employees; and neither 
of them should accept employment which involves or may involve the disclosure 
or use of those confidences, either for the private advantage of the lawyer or 
his employees or to the disadvantage of the client, without his knowledge and 


consent, and even though there are other available sources of such informa- 
tion * * *,” 


2 Bishop, The Executive’s Right of Privacy: An Unresolved Constitutional Question, 66 
7). 


Yale Law Journal, pp. 487—488 (195 
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On May 17, 1954, Present Eisenhower in a letter to the Secretary of Defense 
set forth basic policies which I would like to discuss in detail later. However, 
let me say now that this letter imposes no barrier to the disclosure of any official 
action. The end product of advice may be produced, where otherwise permis- 
sible, in response to an appropriate request for information as to what official 
action has been taken by the executive branch. This is a sound rule based 
upon his duty and authority under the Constitution ; it is supported by the prece- 
dents in our national history ; and it is in accord with the judicial decisions that 
our Federal Government is composed of 3 equal and coordinate branches, and 
that no one of the 3 branches shall encroach upon another. 

Now let me turn to the historical precedents and then discuss the funda- 
mental principle of separation of powers, and lastly some specific legislative 
proposals which have been made. 


II. PRECEDENTS AND PRINCIPLES 


Let us start by noting the action of the Continental Congress under the 
Articles of Confederation which preceded the adoption of the Constitution. On 
February 21, 1782, some 176 years ago, the Continental Congress passed a reso- 
lution creating a Department of Foreign Affairs under the direction of a Secre- 
tary to the United States of America for the Department of Foreign Affairs. 
The resolution provided : 

“That the books, records and other papers of the United States, that relate to 
this Department be committed to his custody, to which and all other papers of 
his office, any Member of Congress shall have access; provided that no copy 
shall be taken of matters of a secret nature without the special leave of Con- 
gress.” 

Moreover, the same resolution also provided : 

“That letters [of the Secretary] to the ministers of the United States, or min- 
isters of foreign powers which have a direct reference to treaties or conven- 
tions proposed to be entered into, or instructions relative thereto, or other great 
national objects, shall be submitted to the inspection and receive the approba- 
tion of Congress before they shall be transmitted.” * 

In short, under the Continental Congress, the Department of Foreign Affairs 
and its Secretary were almost completely subject to the directions of the Con- 
tinental Congress. Every Member of the Continental Congress was entitled to 
see anything in the records of the Department of Foreign Affairs, including 
secret matters. Indeed, he could make a copy of anything, except secret 
matters. 

Much has been written of the inadequacies of that prototype of our National 
Government. I do not propose to review those writings or to comment on those 
inadequacies. 

Suffice it to say that it came increasingly to be recognized by the leaders of 
our country then that the design of that pilot plant had grave and serious defects 
which made it incapable of serving adequately as the engine of the National 
Government. The designers so discovered by practical experience with its short- 
comings. 

Finally, at the Constitutional Convention in Philadelphia in 1787 that prototype 
was redesigned as the engine of government which is still operating today. As 
we all know, it was designed on the principle that our Federal Government is 
divided into three equal departments or branches, a political innovation not 
included in the older Articles of Confederation. 

Now let us see what action the opening session of the first Congress of the 
United States took when it came to create the Department of Foreign Affairs 
under the Constitution. Section 4 of the act of July 27, 1789, establishing an 
executive department, to be denominated the Department of Foreign Affairs, 

rovides: 
“* * * That the Secretary * * * shall forthwith after his appointment, be 
entitled to have the custody and charge of all records, books and papers in the 
effice of Secretary for the Department of Foreign Affairs, heretofore established 
by the United States in Congress assembled.” 1 Stat. 29. 

Compare this language with the resolution creating the old Department of 
Foreign Affairs under the Articles of Confederation. Here is no language which 
makes the books and records of the Department of Foreign Affairs virtually the 
books and records of Congress; here is no language which requires that the 


*7 Journals of Congress 219. 
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Secretary of this department shall submit his correspondence to Congress before 
transmittal. The difference is obvious and fundamental. Under the Consti- 
tution the first Congress was creating a Foreign Affairs Department of the 
executive branch, pursuant to the grand design of the new Constitution based on 
the political principle of separation of powers. 

The difference in the language of the old resolution and the new statute under 
the Constitution is no matter of legislative oversight. Many of the men who sat 
in that first Congress had served earlier in the Continental Congress where they 
had the right of access to the papers of various departments, because those 
departments were in legal effect merely creatures of the Congress. In the light 
of their knowledge of the earlier practice, it can only be concluded that they 
deliberately recognized that the continuance of that former privilege was incom- 
patible with the grand design of the Constitution for the separation of powers 
between the three branches. 

The question of the production of documents before Congress arose in George 
Washington’s first term as President. The first. investigation by the legislative 
branch of the administration of governmental affairs by the executive branch was 
an investigation of a military expedition led by General St. Clair under the direc- 
tion of the Secretary of War. When the congressional committee called for the 
papers pertaining to this campaign, President Washington convened his Cabinet, 
because it was the first instance of a demand on the executive branch for papers, 
and so far as it should become a precedent he wished it to be right. 

Washington did not question the propriety of the investigation, but said that 
he could conceive that there might be papers of so secret a nature, that they 
should not be given up. He and his Cabinet came to a unanimous conclusion: 

“First, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive ought 
to communicate such papers as the public good would permit, and ought to refuse 
those, the disclosure of which would injure the public: consequently were to 
exercise a discretion. Fourth, that neither the committee nor House had a right 
to call on the head of a department, who and whose papers were under the 
President alone; but that the committee should instruct their chairman to move 
the House to address the President.” 

Having formulated these principles, the Cabinet agreed, however, that ‘“There 
was not a paper which might not be properly produced.” * It is, of course, well 
known that acting on the same principles Washington later refused to lay before 
the House a copy which it had requested of instructions to the United States 
Minister who negotiated a treaty with the British Crown. In declining to do 
so, because of the secrecy required in negotiations with foreign governments, 
Washington referred to his constitutional oath to “preserve, protect, and defend 
the Constitution,” and to his belief that “it is essential to the due administration 
of the Government that the boundaries fixed by the Constitution between the dif- 
ferent departments should be preserved, a just regard to the Constitution and to 
the duty of my office, under all the circumstances of this case, forbids a compli- 
ance with your requests.” ° 

Thus there was established four principles: 

1. That the Constitution fixes boundaries between the three branches of the 
Government: legislative, executive, and judicial. 

2. That the documents of the executive branch are within the control of that 
branch, not of all branches. 

8. That the legislative branch can make inquiry of the executive for its docu- 
ments, but in response to congressional requests for documents, the Executive 
should exercise a discretion as to whether their production would serve a public 
good or would be contrary to the public interest. 

4. That the authority of the President for the conduct of foreign affairs does 
not oblige him to produce the instructions which had been given to his representa- 
tives in negotiating a treaty. It seems clear that they constituted advice within 
the executive branch on official matters. The official action of the Executive was 
embodied in the treaty which was submitted to the Senate for its advice and con- 
sent. 

So were the basic principles fixed in the administration of our first President 
when both the executive and legislative branches were comprised of many men 
who had served in the Continental Congress, who had participated in the Con- 
stitutional Convention, and who successfully assisted in achieving the ratifica- 
tion of the Constitution. 


4 Writings of Thomas Jefferson, pp. 303-305. 
51 Richardson, Messages and Papers of the Presidents, p. 196 (1896). 
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Jefferson, who had participated in the formulation of these principles as Sec- 
retary of State, was also confronted with the same question during his Presi- 
dency, when the Burr conspiracy was stirring the country. By resolution the 
House asked for any information in possession of the Executive, except such as 
he may deem the public welfare to require not to be disclosed, touching certain 
matters related to the Burr conspiracy, although it was not so identified. Jeffer- 
son gave certain information, but declined to give certain other information as 
being ex parte and uncorroborated and delivered in some instances under the re- 
striction of private confidence. 

Thus two additional principles were established : 

1. That documents containing information of uncertain reliability appar- 
ently reflecting adversely on individuals should not be disclosed. 

2. That documents containing information given in confidence to the 
executive branch should not be disclosed by that branch. 

Some 40 years later, the House of Representatives was conducting an investi- 
gation of the administration of Cherokee Indian affairs. In a special message 
dated January 31, 1843, President Tyler vigorously asserted that the House of 
Representatives could not call upon the Executive for information, even though 
it related to a subject of the deliberations of the House, if, by so doing, it at- 
tempted to interfere with the discretion of the President.® 

President Tyler’s refusal established additional principles: 

1. That it would be contrary to the public interest for the executive branch 
to produce documents which might affect its settlement of pending claims 
against the United States. 

2. That it would be contrary to the public interest for the executive branch 
to produce documents on official matters before they had been embodied in 
official actions. 

In addition, it reaffirmed the principle that it would be contrary to the public 
interest to produce ex parte documents which apparently reflect adversely on 
individuals. 

Again, some 40 years later, in challenging the attitude that, because the execu- 
tive departments were created by Congress, the latter had any supervisory 
powers over them, President Cleveland declared : 

“I do not suppose that the public offices of the United States are regulated or 
controlled in their relation to either House of Congress by the fact that they 
were created by laws enacted by themselves. It must be that these instrumen- 
talities were created for the benefit of the people and to answer the general pur- 
poses of government under the Constitution and the laws, and that they are 
unencumbered by any lien in favor of either branch of Congress growing out of 
their construction, and unembarrassed by any obligation to the Senate as the 
price of their creation.’ * 

Thus was emphasized the fact that the separation of powers applies to all 
agencies of the Government, whether created by the Constitution or by Congress. 
To hold otherwise would be to destroy the entire basic principle of separation 
itself. 

In 1909 the Senate passed a resolution directing the Attorney General to inform 
the Senate whether certain legal proceedings had been instituted against United 
States Steel Corp., and, if not, the reasons for nonaction. President Theodore 
Roosevelt replied, refusing to honor this request upon the grounds that “heads of 
the executive departments are subject to the Constitution, and to the laws passed 
by Congress in pursuance of the Constitution, and to the directions of the Presi- 
dent of the United States, but to no other direction whatever.” * 

This refusal reiterated the principle that the executive branch will maintain the 
inviolability of documents in official files containing information from private 
sources whch has been communicated to it in confidence. 

Incidents in more recent times are relatively well known and need not be 
detailed here. However, let me turn your attention for illustrative purposes to 
two such incidents in the Truman administration. One incident involved the 
request of a congressional committee for the loyalty-security file with respect to 
Dr. Condon, then the Director of the National Bureau of Standards of the Depart- 
ment of Commerce. On March 3, 1948, the committee adopted the extraordinary 
course of issuing a subpena to Secretary of Commerce Harriman to produce the 
file, which, by order of President Truman, Mr. Harriman refused to do.° 





63 Hinds’ Precedents of the House of Representatives, p. 181 (1907). 

78 Richardson, op. cit. supra. note 5, at 377. 

843 Congressional Record 527-528. 

® Corwin, The President: Office and Powers, p. 142 (1948 edition). Professor Corwin is 
also the editor of the most recent edition of The Constitution, Annotated, S. Doc. No. 170, 
82d Cong., 2d sess. (1952). 
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On March 13, President Truman issued a directive to all officers and employees 
in the executive branch, forbidding the disclosure of loyalty files and directing 
that any demand or subpena for such files from sources outside the executive 
branch should be declined and the demand or subpena referred to the Office of 
the President. On April 22, the House of Representatives adopted a resolution 
peremptorily ordering Secretary Harriman to surrender the desired data re- 
specting Dr. Condon.“ Citing the President’s directive, the Acting Secretary 
wrote the Clerk of the House that he respectfully declined to transmit the re- 
quested document and that in accordance with the directive, he was referring 
the matter to the President.” President Truman had earlier stated he would 
not accede to the House Resolution.* 

In connection with the Condon incident there was introduced on March 5, 
1948, a resolution which would have directed all executive departments and 
agencies to make available to any and all congressional committees information 
which may be deemed necessary to enable them to properly perform the duties 
delegated to them by Congress.* With respect to this bill, the St. Louis Post- 
Dispatch on May 10, 1948, made the following observations: 

“Even without the penalties for disclosure, Congress should not assert absolute 
rights to presidential information. It should have full access to records needed 
for forming policy, but the executive branch also possesses administrative rec- 
ords in which Congress has no valid interest. The Presidency is an equal branch 
of Government, with constitutional rights and mandates separate from those of 
Congress. Its right to withhold certain kinds of information from Congress, 
and the public interest in having such information withheld, has been success- 
fully defended since the time of President Jefferson. 

“No Congressman would think of demanding conference transcripts, personnel 
records or any other private papers from the Supreme Court, the third equal 
branch of Government. The President cannot demand the records of private 
congressional committee sessions. The Supreme Court makes no such demand 
on either Congress or the President. No more should Congress try to destroy 
the President’s right to a reasonable and necessary privacy in his department. 

“The Founding Fathers expected Congress and Presidents to minimize their 
rivalries by the exercise of reasonable confidence and give-and-take. It needs 
that spirit to make the American system of government succeed * * *.” 

The resolution passed the House on May 13, 1948, and was referred to the 
Senate. On May 16, 1948, the St. Louis Post-Dispatch published another edi- 
torial on the bill. The second editorial said : 

“Congress is entitled to any record it needs to formulate public policy. Other 
records, however, such as personnel files, are the property of the executive 
branch. To reveal them to Congress might seriously endanger governmental 
administration. 

“For example, sound executive decisions are usually reached through an ex- 
change of views among various officials. Naturally, these views differ, and some 
of them are rejected before the official decision. But the * * * bill would em- 
power Congress to drag out and harp on the rejections. With such a threat 
over their heads, officials would fear to commit their views to writing; and the 
quality of decisions would suffer accordingly.” 

The joint resolution was referred to the Senate Committee on Expenditures 
where it died. 

So we see that from the beginning of our Government the position of the Presi- 
dent and the executive branch has been that while no one could question the 
constitutional right of Congress to inform itself on subjects falling within its 
legislative competence, yet, as Professor Corwin puts it: 

“This prerogative of Congress has always been regarded as limited by the 
right of the President to have his subordinates refuse to testify either in court 
or before a committee of Congress concerning matters of confidence between 
them and himself.” * 

The constitutional authority of the Chief Executive over the executive branch 
is illuminated by the ultimate fate of a proposed amendment to the Atomic Energy 
Act of 1946. It provided that where the appointment of members or personnel 


03 C. F. R. 1081 (1943-48 Comp.). For the explanatory memorandum which was issued 
by ee oan s the President on March 15, 1948, see H. Rept. No. 1595, 80th Cong., 2d sess., 

. 8-10 (1948). 
a * H. Res. 522, 80th Cong., 2d sess., 94 Congressional Record 4777 (1948). 

12 New York Times, April 25, 1948, p. 50, col. 3. 

13 New York Times, April 23, 1948, p. 1, col. 1. 

“4H. J. Res. 342, 80th Cong., 2d sess. 

% Corwin, The President: Office and Powers, 116 (1957 edition). 
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ef the Atomic Energy Commission to subject to Senate confirmation the Senate 
members of the Joint Committee on Atomic Energy may direct the FBI to inves- 
tigate the character, associations, and loyalty of any such appointee, and that 
the Director of the FBI should file a written report of any such investigation and 
thereafter should furnish such amplification or supplementation as the Senate 
committee may direct.” 

Senator Morse opposed the bill as “clearly unconstitutional” as an infringement 
on the appointive power of the President. A proponent of the bill argued that it 
did not attack the appointive power and that it dealt only— 

“* * * with the right of Congress to have the Federal Bureau of Investigation, 
which is a creature of Congress, perform a function for Congress; and it provides 
that Congress may use the FBI report as a basis of consideration as to whether 
or not the nomination of a particular person should be confirmed by the United 
States Senate.” * 

The late Senator McMahon, of Connecticut, who had served earlier as Assistant 
Attorney General in charge of the Criminal Division, answered this contention. 
He declared that the best statement in the cases on the point at issue was to be 
found in Kilbourn v. Thompson, to which I shall refer later. There then ensued 
the crux of the argument as to the power of Congress to provide by statute for 
its utilization of the services, facilities, investigative files, and reports of a unit 
of the executive branch. Because of the wide power conferred upon the Atomic 
Energy Commission, it was urged that— 

“We should not have an iron curtain lowered so that we may not have all the 
facts which we need in discharging our responsibilities.” * 

Senator McMahon answered : 

“I do not believe that the Congress can say to the President of the United 
States, ‘we are bypassing you. We are not going to talk to you. We are not 
going to talk to the Attorney General, who is one of your Cabinet officers and 
who is responsible to you. We are going to reach over both of you and tell a 
bureau chief that he shall do this, that, and the other thing, and report to us.’ 
It is my contention that the Constitution will not permit the Congress legally 
to do such a thing.” 

With reference to a contention that the Senate and House are policymaking 
bodies with a right to obtain the facts in order that they may legislate properly, 
and in the case of the Senate to advise and consent to nominations, Senator 
McMahon replied that this contention was “directly in the face of the law.” He 
added: 

“I say to the Senator that much as he might desire to obtain an investigatory 
report on the work of the FBI, if the Attorney General refused to give it, it is 
my prediction that the Senator would find that the Supreme Court would uphold 
the right of the Attorney General to decline to produce the report. The cases are 
too clear to admit of any question. The Senator may not like the proposition. 
He may not like it because he is in the Senate. If he were connected with the 
executive department, he might take another view. But that happens to be the 
law. What I contend is, when we know it is the law, we ought not to pass a bill 
which flies directly in the face of the constitutional provision.” 

e e » & a & * 


“To assert, as the Senator * * * did, that it would be possible to call upon the 
director of the subsidiary bureau to produce a report in the face of the constitu- 
tional argument that is made in Marbury v. Madison, in the later Kilbourn case, 
in the recent Meyers case, the Humphrey case, and also a Federal Trade Com- 
mission case, the title of which escapes me at the moment, is to deny plain Hnglish 
in the reports of those cases.” ” 

“If perchance there should be a change in the Executive at 1600 Pennsylvania 
Avenue at any time while I sit as a Member of this body, the position I take today 
will be exactly the position I shall take then upon any attempt to destroy what I 
regard as a very essential provision of the Constitution. Let me say to Senators 
who are present that there is no provision of the Constitution the religious observ- 
ance of which is better calculated to insure justice and liberty to the people of 


16S. 1004, 80th Cong., 2d sess. 
= 4 Congressional Record 4303. 
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the United States than the provision that judges shall judge, legislators shall 
legislate, and Executives shall execute.” ™ us 

The bill was passed by the Congress, but was vetoed by the President.” In the 
Senate debate as to whether the veto should be overridden or sustained, Senator 
McMahon observed that the Senate appeared to be proceeding on the theory— 

“* * * that the legislative branch of the Government is supreme over the 
executive branch of the Government. The executive and legislative branches of 
the Government are coequal and coordinate. Of course this contest we are talk- 
ing about now has been going on for 150 years. It has been tested time and time 
again. If the Executive were to give up any of the power he legally has under 
the Constitution, he would be betraying the people of the United States whom he 
also serves in his constitutional capacity.” ™ 

A Senator who was in favor of overriding the veto argued that it was wrong 
to say— 

oe * * that whenever Congress creates an executive agency it cannot modify, 
change, or direct its actions when it is acting for the Congress or the people.” 

Senator Barkley answered: 

“* * * We are authorizing a committee to command that Executive ap- 
pointees shall be the servants of a committee, and if we can do that with respect 
to the Atomic Energy Commission, we can do it with respect to postmasters, 
district attorneys, United States judges, and even members of the Cabinet, be- 
cause they are creatures of the Congress.” 

Senator McMahon concluded the debate against the motion to override by 
saying 

“* * * that man cannot have two masters. He cannot serve both the Presi- 
dent of the United States and the Senate members of the Joint Committee on 
Atomic Energy.” * 

In the end the Senate failed to override the veto.” 

Congressional efforts to obtain loyalty-security files respecting various indi- 
viduals continued into President Eisenhower’s administration. An editorial in 
the Washington Post and Times Herald for March 10, 1953, made the following 
observations: 

“So far as executive files are concerned, President Eisenhower would do well, 
we believe, to follow the example of almost every earlier occupant of the White 
House. ‘Full cooperation’ [a phrase used by the State Department officer in 
charge of such investigations] means, among other things, that no congressional 
committee should claim what it has no right to receive.” 

A year later at the height of the McCarthy-Army controversy the President is- 
sued his letter of May 17, 1954, to the Secretary of Defense stating : 

“It has long been recognized that to assist the Congress in achieving its legisla- 
tive purposes every executive department or agency must, upon the request of a 
congressional committee, expeditiously furnish information relating to any mat- 
ter within the jurisdiction of the committee, with certain historical exceptions— 
some of which are pointed out in the attached memorandum from the Attorney 
General. This administration has been and will continue to be diligent in follow- 
ing this principle. However, it is essential to the successful working of our sys- 
tem that the persons entrusted with power in any one of the three great branches 
of Government shall not encroach upon the authority confided to the others. The 
ultimate responsibility for the conduct of the executive branch rests with the 
President. 

“Within this constitutional framework each branch should cooperate fully with 
each other for the common good. However, throughout our history the President 
has withheld information whenever he found that what was sought was confi- 
dential or its disclosure would be incompatible with the public interest or jeopar- 
dize the safety of the Nation. 

“Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that any 
of their conversations or communications or any documents or reproductions, 
concerning such advice be disclosed, you will instruct employees of your De- 
partment that in all of their appearances before the subcommittee of the Senate 





1 17d., 4311. 
2S. Doc. No. 157, 80th Cong., 2d sess. (1948). 
#4 Congressional Record 6199. 
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Committee on Government Operations regarding the inquiry now before it they 
are not to testify to any such conversations or communications or to produce 
any such documents or reproductions. This principle must be maintained regard- 
less of who would be benefited by such disclosures. 

“I direct this action so as to maintain the proper separation of powers between 
the executive and legislative branches of the Government in accordance with my 
responsibilities and duties under the Constitution. This separation is vital to 
preclude the exercise of arbitrary power by any branch of the Government.” ” 

This letter met with favorable public response. Let me quote from editorials 
which appeared in papers which have been very sensitive to any improper with- 
holding of information. The next day, an editorial in The New York Times made 
this comment on the President’s letter : 

“The committee seems to feel that it has the right to pry farther into the con- 
versations and discussions among members of the executive branch while they 
were considering a serious problem and, perhaps, reaching important decisions. 
The committee has no more right to know the details of what went on in these 
inner administration councils than-the administration would have the right to 
know what went on in an executive session of a committee of Congress.” 

An editorial in the Washington Post and Times Herald for May 20, 1954, made 
the following observations : 

“The question is simply whether the executive departments are to be admin- 
istered by the properly constituted executive officials, or whether there is to be 
a sort of government-by-McCarthy. President Eisenhower was abundantly right 
in protecting the confidential nature of executive conversations in this instance.” 


Itl. SEPARATION OF POWERS 


Much has been written respecting the doctrine of separation of powers under 
the Constitution. In such a statement as this it is obviously impracticable to 
discuss its full application. I shall, however, make these comments. 

The Supreme Court’s classic statement of this doctrine arose in connection 
with a congressional investigation. In the 1870's the firm of Jay Cooke & Sons 
went into bankruptcy, and the appropriate judicial proceedings were instituted. 
As Navy funds were deposited with the firm, the United States was a creditor. 
Upon that basis a House committee instituted an investigation of a real-estate 
pool in which the Cooke firm had participated. 

The committee issued a subpena duces tecum to one Kilbourn. When he re- 
fused to produce certain documents, the House held him to be in contempt, and 
ordered him confined to the District of Columbia jail until he purged himself 
of his purported contempt. Thereafter Kilbourn instituted an action for false 
imprisonment: In reviewing the congressional proceedings the Supreme Court 
said: 

“Tt is believed to be one of the chief points of the American system of written 
constitutional law, that all powers intrusted to government, whether State or 
National, are divided into the three grand departments, the executive, the legis- 
lative, and the: judicial. That the functions appropriate to each of these 
branches of government shall be vested in a separate body of public servants, and 
that the perfection of the system requires that the lines which separate and 
divide these departments shall be broadly and clearly defined. 


= * * * * * * 


“In the main, however, that instrument, the model on which are constructed 
the fundamental laws of the States, has blocked out with singular precision, and 
in bold lines, in its three primary articles, the allotment of power to the execu- 
tive, the legislative, and the judicial departments of the Government. It also 
remains true, as a general rule, that the powers confided by the Constitution to 
one of the departments cannot be exercised by another. 

“Tt may be said that these are truisms which need no repetition here to give 
them force. But while the experience of almost a century [in 1880] has in gen- 
eral shown a wise and commendable forbearance in each of these branches from 
encroachments upon the others, it is not to be denied that such attempts have 
been made * * *” (Kilbourn v. Thompson, 108 U. S. 190-191 (1880) ). 

The Court held that the subject matter of this congressional investigation was 
judicial, and not legislative, that it was then pending before the proper court, 
and that the House lacked power to compel Kilbourn to testify on the subject. 


2 'The letter and the memorandum are reproduced in 100 Congressional Record 6263 
(daily edition, May 17, 1954). 
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The proposition in the Kilbourn case is that 1 of the 3 grand departments should 
not encroach upon the other. Thus what is true of the relationship between 
the legislative branch and the judicial branch is likewise applicable to attempted 
encroachment by the legislative branch with respect to the executive branch. 

At an earlier day in our national history, the Supreme Court summarized the 
responsibility of the President for the administration of the executive branch in 
the celebrated case of Marbury v. Madison. There Chief Justice Marshall said: 

“By the Constitution of the United States, the President is invested with 
certain important political powers, in the exercise of which he is to use his own 
discretion, and is accountable only to his country in his political character, and 
to his own conscience. To aid him in the performance of these duties, he is 
authorized to appoint certain officers, who act by his authority and in conformity 
with his orders. In such cases, their acts are his acts; and whatever opinion 
may be entertained of the manner in which Executive discretion may be used, 
still there exists and can exist no power to control that discretion” (1 Cranch 
(5 U.S.) 137, 164 (1803) ). 

This extract from Chief Justice Marshall’s opinion in Marbury v. Madison 
certainly indicates a measure of the extent to which the President’s discretion 
= be exercised by his subordinates, subject, of course, to conformity with his 
orders. 

I recognize, of course, that Congress has broad powers of inquiry and investiga- 
tion as an “attribute of the power to legislate.”* I have had some years of 
personal experience as counsel to legislative investigations. I recognized then, 
and do now, that the power to legislate is, itself, subject to constitutional limita- 
tions. So, too, is the power to investigate. It is limited by the fourth amend- 
ment prohibition against unreasonable searches and seizures *” and the privilege 
against self-incrimination protected by the fifth amendment.” Although the 
exact scope of the limitations is unclear, the protections of the freedoms of 
religion, speech, and the press contained in the first amendment also operate to 
limit congressional investigative power.” 

The limitations on the investigative power are not confined to those expressly 
set forth in the Constitution. The classic expression of this principle is contained 
in Kilbourne v. Thompson, previously mentioned : ™ 

“It is * * * essential to the successful working of this system that the persons 
entrusted with power in any one of these branches shall not be permitted to en- 
croach upon the powers confided to the others, but that each shall by the law of its 
creation be limited to the exercise of the powers appropriate to its own depart- 
ment and noother.” * * * 

This is not mere doctrine. It was regarded by the founders as necessary to 
prevent the tyranny and dictatorships that result from the undue concentration 
of governmental powers in the same hands. Mr. Justice Brandeis has observed: 

“The doctrine of separation of powers was adopted by the Convention of 
1787, not to promote efficiency, but to preclude the exercise of arbitrary power. 
The purpose was not to avoid friction but, by means of the inevitable fric- 
tion incident to the distribution of governmental powers among three depart- 
ments, to save the people from autocracy.” * 

Nor is there any question that protection against legislative autocracy was 
one of the principal aims of the founders. From their knowledge of English 
history, the early settlers knew of the tyranny of the Long Parliament and 
others that followed it. What was particularly vivid in their minds were the 
harsh measures which colonial legislatures adopted for the early settlers. 
Those who dared criticize legislative proceedings or to reflect upon their integ- 


% McGrain v. Daugherty, 273 U. 8. 135, 175 (1927). 

In Hearst v. Black, 87 F. (2d) 68 (D. C. Cir. 1936), a legislative subpena was held 
to be too broad contrary to the fourth amendment. Cf. Federal Trade Commission Vv. 
American Tobacco Co., 264 U. S. 299, 307 (1924). “We cannot attribute to Congress an 
intent to defy the fourth amendment or even to come so near to doing so as to raise a 
ve question of constitutional law.” But see In re Chapman, 166 U. 8S. 661, 668 
(1897). 

% McGrain vy. Daugherty, supra, note 28, at 173-174; Kilbourn v. Thompson, supra; 
Quinn v. United States, 349 U. S. 155 (1955). 

See Rumely v. United States (App. D. C.), 197 F. (2d) 166, 173; affirmed, United 
States v. Rumely, 347 U. 8. 41 (1953). The Supreme Court declined to decide the issue on 
constitutional grounds. It held that the questions asked were outside the scope of the 
House resolution authorizing an inquiry into lobbying; that only direct pressures were 


intended to be investigated, and not attempts to influence public opinion by books and 
other writings. 


2103 U. S. 191. 
83 Myers v. United States, 272 U. S. 52, 293 (dissent) (1926). 
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rity were punished directly and without the intervention of courts or the 
authority of statutes, and the punishments were frequently severe and degrad- 
ing.“ The Supreme Court has said: 

“When our Constitution and Bill of Rights were written, our ancestors had 
ample reason to know that legislative trials and punishments were too danger- 
ous to liberty to exist in the nation of free men they envisioned.” ” 

It was probably based upon experiences such as these that Jefferson con- 

cluded: “One hundred and seventy-three despots would surely be as oppressive 
as one.”™ So, too Alexander Hamilton out of his experienced declared : 
“The tendency of the legislative authority to absorb every other has been 
fully displayed and illustrated.” Therefore, it is not surprising that when 
the Federal Convention met in 1787 to adopt a new Constitution, its members 
were determined to enhance the powers of the executive and to restrict the 
powers of the legislative branch.” 

The doctrine of the separation of powers was thus the very foundation stone 
of the Federal Government as established by the Constitution. It was re- 
garded as the basic guaranty of the liberties of the people against tyranny. 
In view of this background, it is not remarkable that it has retained vitality 
and been given practical application throughout our history. Each branch 
has acted upon it and been protected by it. It has been held that the legislative 
branch in the exercise of its investigatory powers may not exercise basically 
judicial functions. Kilbourn v. Thompson, supra; United States v. Icardi 
(140 F. Supp. 383 (D. C. D. C. 1956)). Similarly the courts may not properly 
intrude on the exercise of legislative functions, Methodist Iederation For 
Social Action v. Eastland (141 F. Supp. 729 (D. C. D. C. 1956)), or on the 
Executive, Chicago & Southern Air Lines, Inc. v. Waterman SW. 8. Co., 333 U.S 
103 (1948). And the President may not exercise legislative functions ( Youngs- 
town Sheet € Tube Co. v. Sawyer, 343 U. 8. 579 (1952) ). 

A wise exercise of restraint has operated to prevent a test of all the possi- 
ble situations in which one branch might invade the functions of another. How- 
ever, there is little doubt that the investigative power of Congress could not 
constitutionally support an investigation into the discussions of the members 
of a Federal court relating to the decision in a specific case because this would 
be utterly destructive of a free judiciary. This certainly was the view of the 
House of Representatives in the converse situation, involving attempts to re- 
quire the disclosure of certain information to courts. It resolved that: 

“No evidence of a documentary character under the control and in the 
possession of the House of Representatives can, by the mandate of process of 
the ordinary courts of justice, be taken from such control or possession but by 
its permission.” ” 

The same considerations may be said to operate with respect to an investiga- 
tion of confidential advice within the executive branch. It has long been be- 
lieved that the President may in his own discretion withhold documents from a 
court. In the trial of Aaron Burr, Chief Justice Marshall said: 

“In no case of this kind would a court be required to proceed against the 
President as against an ordinary individual. * * * In this case, * * * the Presi- 
dent has assigned no reason whatever for withholding the paper called for. 
The propriety of withholding it must be decided by himself, not by another for 
him. Of the weight of the reasons for and against producing it, he is himself 
the judge. It is their operation on his mind, not on the mind of others which 
must be respected by the court.” “ 

Under the doctrine of Marbury v. Madison, supra, this power may be exercised 
on his behalf and with his approbation by those whose acts “are his acts.” This 
finds support in the judicial recognition, without reference to statute, of the 
fact that the privilege against revealing military secrets “is a privilege which 
is well established in the law of evidence.” United States v. Reynolds (345 
U. S. 1, 7), and cases there cited. The Reynolds case also indicates that the 
privilege “which protects * * * state secrets” stands on a parallel footing with 
the military secrets privilege, id. 

To conclude that a constitutional privilege exists in the President and in 
those acting on his behalf and pursuant to his direction to withhold documents 





pe Natasa of Legislative Bodies To Punish for Contempt, 74 U. Pa. L. Rev. 691, 
% United States v. Lovett, 328 U. S. 303, 318 (1946). 
% Jefferson, Notes on the State of Virginia, 120 ((1954 edition). 
%7The Federalist, No. 71. 
% Warren, Presidential Declarations of a 10 Boston U. L. Rev. 2 (1930). 


* H. Res. 427, 8ist Cong., 2d sess. See vol. 96, Congressional Record, pp. 565-566. 
#2 Burr Trials 536 (1808). 
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and information as against a congressional demand for production or testimony 
does not wholly dispose of the problem. A further question arises. Is the 
Executive or the Congress to determine whether the privilege is appropriately 
asserted in a given case? ‘There is no judicial precedent governing this question. 

As a practical matter only the President can make the determination as to 
disclosure. A House Judiciary Committee took this view in deciding who is the 
best judge in a close case, of the propriety of divulging to any committee of the 
House “state secrets.” It first noted that “in contemplation of law, under our 
theory of government, all the records of the executive departments are under the 
control of the President of the United States.” Then it recognized what is so 
plainly implicit in the doctrine of separation of powers: 

“The Executive is as independent of either House of Congress as either House 
of Congress is independent of him, and they cannot call for the records of his 
action or the action of his officers against his consent, any more than he can 
eall for any of the journals and records of the House or Senate.” 

Finally, it came to the question as to whose decision must be accepted in this 
matter. Its report stated: 

“Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of 
the executive department kept secret. The head of the executive department, 
therefore, must be the judge in such case and decide it upon his own responsibil- 
ity to the people. * * *”’* 

One of our great legal scholars, William Howard Taft, following his term 
as President and prior to his appointment as Chief Justice, summarized the 
situation succinctly and accurately when he said: 

“The President is required by the Constitution from time to time to give to 
Congress information on the state of the Union, and to recommend for its con- 
sideration such measures as he shall judge necessary and expedient, but this 
does not enable Congress or either House of Congress to elicit from him confi- 
dential information which he has acquired for the purpose of enabling him to 
discharge his constitutional duties, if he does not deem the disclosure of such 
information prudent or in the public interest.” “ 

We are dealing in this field with one of the most difficult, delicate, and signi- 
ficant problems arising under our system. The doctrine of separation of powers 
and the system of checks and balances was designedly established in the Con- 
stitution as the basic guarantor of the rights of the people. Tyranny by dicta- 
tors or royalty, by legislatures and by courts were all known to the founders. 
What they attempted to establish was a government in which no 1 of the 3 ele- 
ments could become preeminent, subordinate the others and ultimately be in a 
position to dictate to, rather than serve, the citizenry. 

The dangers which follow from the failure of one branch of the Government 
to respect the powers of any of the others is as great today as when Washington, 
in his Farewell Address, felt impelled to caution that : 

“It is important, likewise, that the habits of thinking in a free country should 
inspire caution in those entrusted with its administration, to confine themselves 
within their respective constitutional spheres, avoiding in the exercise of the 
powers of one department, to encroach upon another. The spirit of encroachment 
tends to consolidate the powers of all the departments in one, and thus to create, 
whatever the form of government, a real despotism. * * * 

“If, in the opinion of the people, the distribution or modification of the con- 
stitutional powers be in any particular wrong, let it be corrected by an amend- 
ment in the way which the Constitution designates. But let there be no change 
by usurpation, for though this, in one instance, may be the instrument of good, 
it is the customary weapon by which free governments are destroyed. The pre- 
cedent must always greatly overbalance in permanent evil any partial or transient 
benefit which the use can at any time yield.” “ 

The principle of separation of powers indicates the relationship of the inde- 
pendent regulatory agencies to this question of the extent of the inquiry which 
can be made by Congress of another branch. I refer to such regulatory agencies, 
sometimes styled independent commissions, as the Federal Communications Com- 
mission, Interstate Commerce, Federal Trade, Federal Power, and Securities and 





“1H. Rept. No. 141, 45th Cong., 3d sess. 83—4 (1879). 
© Taft, Our Chief Magistrate and His Powers, 129. 
* Richardson, op. cit., supra note 5, at p. 219. 


25740—58—pt. 1—_—-4 
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Exchange Commissions. They have been frequently described as exercising 
quasi-judicial, quasi-executive, and quasi-legislative functions. 

No categorical statement as to the extent of the inquiry which can be made 
by Congress will be applicable equally to each of the independent agencies. 
Statutes created these agencies at different times in our history and contain 
varying mixtures of judicial, executive, and legislative functions. Some statutes 
ereate agencies which are predominantly legislative in character, others subject 
the agency to a strong proportion of executive control, in others the judicial 
function predominates. It is clear then that no answer to the question of the 
extent of permissible congressional inquiry of the indepedent agencies, or of 
permissible executive direction of independent agencies, can be given without 
considering the specific agency concerned, the statute creating it, the fact situa- 
tion involved, and the particular function which the agency is exercising. 

Not only by the original statutes creating the agencies, but by other legislation 
Congress has itself subjected the independent regulatory agencies to executive 
control. For example, the President has been authorized to apply the Federal 
employees security program to all departments and agencies of the Government.“ 
This includes the regulatory commissions. Hence the regulatory commissions 
are also subject to the requirements of secrecy governing employee security 
matters. The President’s power to remove commission members for inefficiency, 
neglect of duty, or malfeasance (as specified in the Federal Trade, Interstate 
Commerce, Atomic Energy Commissions, and the Civil Aeronautics Board) 
imply that he may exercise a certain amount of managerial authority over the 
commissions. 

Thus in many respects the functions and operations of the so-called independent 
regulatory agencies are subject to executive control. Referring to my discussion 
of the fundamental principle of separation of powers above, the extent of the 
inquiry which can be made by Congress of one of the independent agencies 
should be determined on this principle. To the extent that the agency exercises 
executive functions it would have the right and duty to furnish or withhold 
information from congressional inquiry to the same extent as would other execu- 
tive departments and officers of the Federal Government. 

On July 12, 1955, Attorney General Brownell had occasion to advise the 
Chairman of the Securities and Exchange Commission as to limits of con- 
gressional inquiry into executive functions of the SEC. Attorney General 
Brownell stated : 

“With regard to your statement that the Commission is bound to respect 
the privileged and confidential nature of communications within the executive 
branch of the Government on the principles as set forth in the President’s letter 
of May 17, 1954 to the Secretary of Defense, I concur. Any communication within 
the Securities and Exchange Commission among Commissioners or the Com- 
missioners and the employees is privileged and need not be disclosed outside 
of the agency. Likewise any communication from others in the executive branch 
to members of the Commission or its employees with respect to administrative 
matters comes within the purview of the President’s letter of May 17, 1954.” * 

Attorney General Brownell’s letter thus advised that the executive privilege 
applied to the independent agencies as to “communications within the executive 
branch” and “with respect to administrative matters.” The executive privilege 
of course does not apply where the independent agencies are exercising judicial 
functions. 

However, by analogous reasoning the doctrine of separation of powers provides 
a guide to the limits of congressional inquiry, not only in relation to executive 
functions of the independent agencies, but also to judicial functions. Let me 
make this clear. In my view, whatever the practice has been in the treatment 
of these independent regulatory agencies, whenever an agency is exercising its 
judicial function by deciding an adversary proceeding before it, it should be 
just as free of any demand from Congress or the executive branch as a court 
would be. 

Nor does the executive privilege apply to the independent agencies where 
they are exercising legislative functions. Congressional inquiry is thus not so 
limited as in regard to executive or judicial functions. But I would caution 


“64 Stat. 477, 5 U. S. C., sec. 22-3. See Executive Order No. 10450, 3 C. F. R. 72 
(Supp. 1953) : Cole v. Young, 351 U. S. 536 (1956). 

* Reproduced in hearings on power policy, Dixon-Yates contract, before the Subcom- 
mittee on Antitrust and Monopoly of the Senate Committee on the Judiciary, 84th Cong., 
ist sess., pp. 378-379 (1955). 
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that other considerations might cause Congress itself to limit its inquiries on 
even legislative functions. Information of importance to competitors gathered 
in confidence from private businesses, for example, should not be publicized. 

It should not be forgotten that the more frequent and the more extensive the 
congressional inquiries made of the independent agencies, the less free and 
truly independent those regulatory agencies will become. 

In summary: 

(1) The executive privilege applies to the executive functions of the inde- 
pendent agencies ; 

(2) The executive privilege obviously does not apply to judicial functions; 
similarly, 

(3) Legislative inquiry into the legislative functions of the independent 
agencies is not limited by any executive privilege, but there are other restrain- 
ing considerations, some of which I have noted above. 


IV. PROPOSED LEGISLATION 


Finally, I come to two bills which have been referred to the committee. The 
first is S. 921, 85th Congress, which would amend section 161 of the Revised 
Statutes. That section is a codification for the 10 executive departments of 
today of that provision of the 1789 act respecting the Department of Foreign 
Affairs. You will recall that I discussed that act in the second part of my 
statement. 

Section 161 now provides: 

“The head of each department is authorized to prescribe regulations, not 
inconsistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to it.” 

S. 921 would amend section 161 by adding a last sentence : 

“This action does not authorize withholding information from the public or 
limiting the availability of records to the public.” 

As deputy attorney general, I expressed my views on this bill in letter dated 
June 13, 1957, to Senator Eastland, chairman of the Senate Committee on the 
Judiciary. Let me summarize those views. 

Insofar as the purpose of S. 921 is to assure the full and free flow of infor- 
mation to the public where not inconsistent with the national interest, the 
Department of Justice is in full accord. We believe that within limits the 
executive and legislative branches should keep the public informed of their 
activities, and should make available information, papers, and records. With- 
out doubt both branches are in accord with this fundamental principle. 

We do believe that S. 921 would not clarify section 161 of the Revised Stat- 
utes. In the absence of legislative history or more specific language we cannot 
determine with any degree of certainty the effect of S. 921. 

A recent example of the current application of this principle to the legislative 
branch is illustrated by an article in the Washington Evening Star on Septem- 
ber 12, 1956. The article reads in part as follows: 

“Congress barred the public from 1,131 of its 3,121 committee meetings in 
1956, or more than one third of them. 

“Spokesmen for several of those committees listed such things as national 
security, Government efficiency, and preserving the private rights of witnesses 
as reasons for closing meetings.” 

Such a statement is, of course, equally applicable to the proper functioning 
of the executive branch. Obviously it is equally applicable to the functioning 
of the judicial branch. Each of the three separate, coequal, and coordinate 
branches have recognized its force and significance in their relations with each 
other. 

We in the Department of Justice cannot determine whether S. 921 would 
purport to override the principle that the disclosure of certain information 
would be inconsistent with the national interest. If Congress believes that any 
amendment to section 161 of the Revised Statutes is advisable, it is equally 
advisable that any such amendment make it much clearer than S. 921 now 
would that Congress does not ignore that principle. As 8. 921 now stands, it is 
impossible to determine with any certainty that it would give just recognition 
to that principle. 


#5 U.S. C. 22. 
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The second bill is S. 2148, 85th Congress, a bill to amend section 3 of the 
Administrative Procedure Act of 1946.“ 

When Congress passed the Administrative Procedure Act it clearly recog- 
nized beyond question wr doubt that there are functions of the Government 
where disclosure would be inconsistent with the national interest, and that the 
Government cannot otherwise function effectively.“ These considerations, 
which Congress recognized then, I have discussed above, and because of these 
considerations I am opposed to the passage of 8. 2148. 

Certainly in the time available it is not possible for me to discuss in detail 
the amendments to section 3 of the Administrative Procedure Act which S. 2148 
would make and my reasons for opposing them. Those will be discussed in the 
necessary detail in the Department’s report on the bill. 


4760 Stat. 238, 5 U. S. C. 1002. 
*# See for example, S. Rept. 752, 79th Cong., 1st sess. (1945). 
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APPENDIX EXHIBIT NO. 1 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., March 13, 1958. 
Hon. THomas C. HENNINGS, JR., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear SENATOR: You will recall that in my testimony on March 6 before the 
Subcommittee on Constitutional Rights of the Senate Judiciary Committee I 
emphasized that executive privilege, in regard to documents and the decision- 
making process, like similar judicial and legislative privileges, stems from the 
constitutional principle of separation of powers. In response to questions by 
you I stated that section 161 of the Revised Statutes (5 U. S. C. 22) was not it- 
self the fundamental basis for executive privilege. I desire to make clear the re- 
lationship which in my opinion section 161 bears to the fundamental basis of 
executive privilege, the constitutional separation of powers. I would be pleased 
if you would append this letter together with footnotes as an extension of my 
testimony before your committee. 

Section 161 is a legislative expression and recognition of the executive privi- 
lege. Thus reliance on this statute by an executive department is in effect re- 
liance on the constitutional executive privilege as recognized by Congress since 
1789. 

Section 161 of the Revised Statutes is essentially a codification of section 2 of 
the 1789 act creating a Department of Foreign Affairs and its counterparts for 
the other early executive departments (1. Stat. 28, 49, 65, 68, 553). The his- 
torical refusals of the executive branch to acquiesce in congressional demands 
for executive documents have been based, not on any statute alone, but on the 
Constitution itself, for Revised Statutes 161 itself reflects the independence of 
Congress and the executive branch of each other. The historical antecedents of 
Revised Statutes 161, going back to the First Congress and the legislative deci- 
sion of 1789, show that it was intended to be a grant of independent authority, 
in accordance with and as part of the fabric of the constitutional plan of separa- 
tion of powers. The statute carries out the constitutional plan by authorizing 
the head of each department to prescribe appropriate regulations for the custody 
of documents. 

To show that this custody of documents is a matter placed within the executive 
branch, and intended to be subject only to regulation by the executive branch, one 
need only refer to the important distinction between the first statute setting up 
the Department of Foreign Affairs (the historical antecedent of Revised Statutes 
161), and its complete dissimilarity with the statute establishing the Department 
of Foreign Affairs under the Continental Congress, as discussed on pages 7 and 8 
of my prepared statement. In the majority opinion in the Myers case,” Chief 
Justice Taft set forth in some detail the controversy in the House of Represent- 
atives in the First Congress, respecting the provisions of the bill to establish the 
Department of Foreign Affairs, which I discussed, pages 8 and 9 of my prepared 
statement. Even in the condensed form in which that debate can be viewed in 
reading the annals of Congress, that bill raised the basic question respecting 
the separation of powers under the Constitution. 

This basic question was crystallized in two provisions of the bill. The first 
would have provided that at the head of the Department there should be a Secre- 
tary, to be appointed by the President, by and with the advice and consent of the 
Senate, and “to be removable from office by the President * * *.” In regard 
to the reference in the bill to the power of removal by the President, there was 
objection on the ground that any such reference might suggest that the Presi- 
dent’s power to remove stemmed from a legislative grant and was thus subject 
to revocation.™ 

The second provision of the bill would have provided that there should be a 
chief clerk to be appointed by the Secretary who in case of vacancy in the office 
of the Secretary, should have the charge and custody of all records, books, and 
papers appertaining to the Department. Congressman Benson of New York, 
proposed to amend that second provision in order to provide that the chief 
clerk, "whenever the said principal officer (the Secretary) shall be removed from 
office by the President of the United States or in any other case of vacancy,” 


# See Historical note to 5 U. S. C. 22; Touhy v. Ragen, 340 U. S. 462, 468. 
= oP cas: United States, 272 U. 8. 52, 111-137. 
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should during such vacancy have the charge and custody of the departmental 
books and records. Congressman Benson maintained that his amendment thus 
avoided the point as to whether the words “to be removable by the President” 
in the first provision might be construed to be a legislative grant. He further 
stated that if his amendment were adopted, he would then move to strike the 
words “to be removable by the President” in the first provision, and that there 
would thus be established a legislative construction of the Constitution that the 
President had the power of removal.” 

Both proposals were adopted. The words “to be removable by the President” 
in the first provision were stricken from the bill, and Congressman Benson’s 
amendment inserting the words in regard to the removal of the Secretary by the 
President was also adopted in the second provision. Mr. Madison, who had 
been a member of the Constitutional Convention and one of the authors of the 
Federalist, was then a Congressman in the First Congress and took a leading 
role in effecting this constitutional construction. Chief Justice Taft’s opinion in 
the Myers case declares that Mr. Madison’s “arguments in support of the Presi- 
dent’s constitutional power of removal independently of congressional provision, 
and without the consent of the Senate, were masterly, and he carried the 
House.” 

This is the legislative decision of 1789. It established the principle that the 
reasonable construction of the Constitution must be that the three branches of 
the Federal Government should be kept separate in all cases in which they were 
not expressly blended, and that no legislation should be enacted by the Congress 
which would tend to obscure the dividing lines between the three great branches 
or cast doubt upon the prerogatives properly belonging by the Constitution to 
anyone. 

Therefore, I consider S. 921 and H. R. 2767 as proposals which, if they have 
any meaning or vitality at all, can serve only to do what was emphatically 
rejected by Mr. Madison and others in the First Congress under the new Con- 
stitution, i. e., confuse the constitutional lines of demarcation and responsibility 
among the three separate branches. The proposed statute can no more restrict 
executive privileges and responsibilities, which stem from the Constitution, than 
could the legislation proposed in 1789. Moreover, it could have a very mischie- 
vous effect by confusing and clouding those executive privileges and responsibili- 
ties. This was in part the basis of the objection which was successfully sustained 
in 1789. 

Legislative proposals similar to S. 921 and H. R. 2767 have arisen from time 
to time. Joint Resolution 342 of the 80th Congress was perhaps a more ambitious 
attempt in the same general field. When the measure was considered by the 
House on May 12 and 138, 1948, Mr. Rayburn, then a Member of Congress though 
not Speaker, had these pertinent remarks to make: 

“IT do not know what you think the powers of Congress are. Are they limitless? 
Is there no limit under the Constitution to which any Congress, much less a very 
partisan one would go? Back in the formative period of this Government there 
was a great jurist. * * * In 1808 he gave forth this language in a very familiar 
case (and at this point Mr. Rayburn quoted the language of Chief Justice Mar- 
shall in Marbury v. Madison, dealing with the principle of the separation of 
powers, which I cited on p. 25 of my prepared statement). 

“Pass this resolution. The President says to his Cabinet officer, ‘No, you are 
my agent, you are my alter ego; do not give that information to the Congress.’ 

“What are you going to do about it? You might have an unseemly session, an 
unseemly row upon the floor of the House of Representatives. What are you 
going to do about it? Are you going to impeach the President of the United 
States because he says the giving up of certain information is not in the public 
interest? * * *™ 

“Who is better prepared? Who knows more about our foreign affairs? He 
knows better than any other man in the Government—not you; not me. Who 
knows better what is necessary to bring an army and navy and an air force 
together to defend the country than the President of the United States? And in 
his wise discretion he makes recommendations to Congress.” © 

And in the same debate Mr. McCormack, of Massachusetts, now majority 
leader in the House of Representatives, argued : 


= i. ais i 1 Annals of Congress 578 (1789). 
. Congressional Record, May 12, 1948, p. 5740. 
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“IT must recognize that there must be an independence of the other branches 
which must be preserved the same as the independence of the legislative branch 
must be preserved, and I say that under our form of government, consisting of 
the three coordinate branches, the President of the United States is the one to 
judge, and not the Congress. And, in turn, the judge of the President of the 
United States is the people.” * 

Congressman McCormack then took up the argument that since Congress may 
appropriate money for the agencies and may destroy all of them, it is entitlea 
to the papers in the possession of the agencies against the decision of the 
President. 

“We could not administer the executive branches of Government, because under 
the Constitution we cannot. Never mind the practical difficulties, we simply 
cannot. So with the argument that we have the power to appropriate, then it 
becomes a higher poliical question of us with the people, just the same as in 
the case of the President who says that ‘these papers are papers that in the 
exercise of my duty as President of the United States and under the Constitution 
I should not transmit,’ then he has to answer to the people. * * *”™ 

These arguments of Congressmen Rayburn and McCormack in 1948 are expres- 
sions completely consistent with the constitutional and practical arguments which 
T have advanced to your committee. 

Similar independence as against the judiciary was also asserted by the Con- 
gress when attempts were made to compel it to disclose certain information to 
the Court. It was resolved that “no evidence of a documentary character under 
the control and in the possession of the House of Representatives can, by the 
mandate of process of the ordinary courts of justice, be taken from such control 
or possession but by its permission.” * 

Here, too, where records of the executive branch are involved, reasons of public 
policy in the interest of efficient and effective government, require that access to 
certain documents and other information shall not be permitted, if the President 
in his sound discretion determines that it would be contrary to the public’s best 
interests to make them available. 

For the reasons stated, I am opposed to the enactment of S. 921 and 8S. 2148. 

Sincerely, 
WILLIAM P. RoGeErs, 
Attorney General. 


APPENDIX EXHIBIT NO. 2 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
Washington, D.C., March 25, 1958. 
Hon. WILLIAM P. Rocers, 
Attorney General of the United States, 
Department of Justice, Washington, D.C. 


DEAR Mr. ATTORNEY GENERAL: In accordance with your request, I have di- 
rected that your letter to me dated March 13, 1958, dealing with section 161 of 
the Revised Statutes (5 U. S. C. 22) and its relationship to what you call the 
executive privilege, be appended as an extension of your testimony before the 
Subcommittee on Constitutional Rights on March 6. When the record of your 
original testimony is printed, your letter of March 13 will be included. 

At the time you concluded your oral testimony before the subcommittee on 
March 6, it was my understanding that you agreed with me that section 161 
was merely a housekeeping statute which had been cited incorrectly by various 
executive department officials as authority to withhold information. In fact, 
you yourself used the terms “housekeeping” and “bookkeeping” to describe the 
statute (see the transcript of your testimony, p. 52), and you stated (transcript, 
p. 54), “I think when they have cited the statute, it has been incorrectly cited 
because I don’t believe the statute is the basis for not giving information.” 

It was my understanding also that you agreed with me that this housekeeping 
statute had no relation whatsoever to any constitutional executive privilege to 


= eneremtenal Record, May 12, 1948, p. 5712. 

8 H. Res. 427. 81st Cong., 2d sess.. see vol. 96 Congressional Record pp. 565—566 : vol. 96 
Congressional Record, p. 1400; H. Res. 465, vol. 96 Congressional Record, p. 1695; H. Res. 
469, vol. 96 Congressional Record, p. 1765. 
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withhold information. You not only stated that ‘the executive privilege is not 
related to any statute” (transcript, p. 51), but you added, “Now I don’t recall 
any instances when Washington, Jefferson, or Truman, or anyone else, ever 
relied upon this statute as a basis of executive privilege. It is something 
entirely different. This is a bookkeeping statute which says they keep the 
records ; they hold them physically. It doesn’t relate at all to executive privilege” 
(transcript, p. 52). 

In view of your specific testimony on March 6, your letter of March 18 is 
not only surprising but shocking. 

You state in your letter that ‘section 161 is a legislative expression and recog- 
nition of the executive privilege. Thus reliance on this statute by an executive 
department is in effect reliance on the constitutional executive privilege as 
recognized by Congress since 1789.” Clearly this language directly repudiates 
your original testimony before the subcommittee, especially where you said that 
the statute “doesn’t relate at all to executive privilege.” Not only do you seem 
to have completely reversed your previous position, but you now seem to be 
arguing that since 1789 Congress has recognized a relationship between section 
161 and the so-called executive privilege which just 2 weeks ago you said did 
not even exist. 

Another of the many points that is surprising about both your testimony on 
March 6 and your letter of March 13, is your comment on 8. 921, the freedom 
of information bill now pending before the Constitutional Rights Subcom- 
mittee. In your original testimony you said that this bill, which I introduced 
in the Senate for the specific purpose of preventing executive department officials 
from further incorrectly citing section 161, is “meaningless” and that—I am still 
quoting you—‘‘the people that are sponsoring it are kidding themselves that it 
means anything” (transcript, p. 52). You stated that if it were made clear 
that the bill in no way impaired the executive privilege, “all it would do is 
prevent people from citing the statute incorrectly” (transcript, p. 54). 

Frankly, Mr. Attorney General, it is shocking to hear such a view expressed 
by the chief legal officer of the Government. So that there can be no mis- 
understanding, let me make my own position as sponsor of this bill abundantly 
clear. Precisely what I want to do is “prevent people from citing the statute 
incorrectly.” While perhaps to some persons it is “meaningless” to attempt to 
prevent self-appointed, would-be censors in the executive departments from 
citing this statute incorrectly, to me it is vitally important that this be done. 
I assure you I intend to continue to do everything in my power to see that 
neither this nor any other statute on the books is misused in such fashion. 

In my opinion, your letter of March 13, when compared to your original 
testimony, raises many more questions than it answers. Some of these I have 
indicated to you in this letter. 

I would appreciate it, and I feel certain it would be of great help to all of the 
members of the subcommittee, if you would agree to return on a mutually 
convenient date and more fully explain your views on the housekeeping statute 
and its exact relationship, if any, to the so-called executive privilege in our 
continuing study of secrecy in government and the unwarranted withholding of 
information to which the American people are entitled. 

Sincerely yours, 


THOMAS C, HENNINGS, Jr., Chairman. 


APPENDIX EXHIBIT NO. 3 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
Washington, D. C., April 3, 1958. 
Hon. WILLIAM P. Rocers, 
Attorney General of the United States, 
Department of Justice, Washington, D. C. 


DEAR Mr. ATTORNEY GENERAL: On March 25, 1958, I wrote you concerning 
your testimony before the Senate Constitutional Rights Subcommittee on March 6 
and your subsequent letter dated March 13, regarding the subject of freedom of 
information and a pending bill, S. 921, to amend section 161 of the Revised 
Statutes (5 U. S. C. 22). I invited you to appear at some mutually convenient 
time and more fully explain your views which I think are contradictory, consider- 
ing your testimony in person and the contents of your letter. 
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I have received no reply to date from you in response to my invitation. 

Therefore, this is to invite you to appear at a specific time and date: At 10 
a. m., Wednesday morning, April 16, 1958, in room 357 of the Senate Office 
Building, Washington, D. C. 

You might like to know that the subcommittee met in executive session today ; 
considerable interest was expressed by members of the subcommittee in your 
position on freedom of information; it is clear that we want you to return and 
clarify your position. 

Trusting that the date and time selected will be convenient for you, I am 

Sincerely yours, 
Tuomas C. HENNINGS, Jr., 
Chairman. 


APPENDIX EXHIBIT NO. 4 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., April 4, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 

Dear SENATOR: I have received your 2 letters and noted your 3 press re- 
leases. 

The material discussed in my supplementary letter was originally prepared 
for inclusion in my original statement, but was eliminated in the interest of 
brevity. After my testimony I thought this material and its detailed discussion 
of historical precedents should be placed at the committee’s disposal. It il- 
luminates the matters covered only briefly in my testimony, and along with my 
original statement presents as a whole a consistent historical analysis of the 
executive, legislative, and judicial privileges. 

My position is perfectly clear. In response to your questions I stated, and 
reiterate, that I have no objection to the passage of S. 921 if it is amended so 
as to recognize explicitly the constitutional executive privilege. I adhere to 
the interpretation of the Constitution which was placed upon it in the first ses- 
sion of the First Congress by James Madison and the other drafters of the Con- 
stitution. It has been followed by George Washington and his Attorney Gen- 
eral and by every President and every Attorney General since. 

My reasons are set forth in full in my statement and supplementary letter. 
I have nothing else to add. 

Sincerely, 
WILuiAM P. Rocers, Attorney General. 


APPENDIX EXHIBIT NO. 5 


DEPARTMENT OF JUSTICE, 
Washington, D. C., March 14, 1958. 
Hon. Grorce MEADER, 
House of Representatives, Washington, D. C. 


DEAR GEORGE: I am enclosing herewith a copy of the prepared statement which 
I made before the Senate Subcommittee on Constitutional Rights on March 6. 
I assume from reading your remarks in the House on March 10 that you may 
not have read it. Your remarks evidence a serious misunderstanding of my 
position on inquiry by the legislative branch concerning the decision making 
process and documents of the executive branch. 

You assert that in my testimony before the Senate subcommittee I championed 
a policy and privilege which would deny to Congress and the public access to 
all executive documents and papers. This is simply not so. I emphasized the 
necessity of furnishing all possible information to Congress and the public, only 
withholding that which in the public interest it is necessary to withhold. I 
reiterate now that this administration, and particularly the Department of Jus- 
tice of which I have been a part for the past 5 years, has furnished more in- 
formation to Congress and the public than ever before. 

In your remarks you stated “There are countless instances where congres- 
sional requests for information from the executive branch of the Government 
have been fulfilled.” Certainly there have been “countless instances.” It is 
my hope and full expectation that there will continue to be. To imply as you 
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have that it is my view that under the Legislative Reorganization Act “commit- 
tees should study the operations of Government but only have access to informa- 
tion outside the possession of the executive branch of the Government” is to 
distort completely my testimony. I fully agree with the view stated in your 
very next sentence: “The great bulk of information on which any such study 
must be based naturally would be in the possession of the executive branch of 
the Government”—and it is my intent and I believe the intent of this adminis- 
tration that congressional committtees shall have access to that great bulk of 
information. 

Nor have I made any “denial of the existence of the investigative power of 
the Congress.” The position which I have cited and upheld by precedent, law 
and logic is the position which every Attorney General and every President 
beginning with George Washington has taken when the issue arose. As I read 
your remarks, you appear to place no limit on the legislative right to inquire 
and investigate into the documents and actions of persons in the executive branch. 
Are there any limits? If so, where? In my opinion the limits are dictated by 
the fundamental doctrine of separation of powers. Unless you are prepared to 
recognize limits to the right of legislative inquiry based on the separation of 
powers, you are asserting a theory of legislative supremacy embodied in the 
unworkable Articles of Confederation but rejected in our Constitution. 

Speaker Rayburn, then House minority leader, in 1948 put it pretty bluntly: 

“I do not know what you think the powers of Congress are. Are they limit- 
less? Is there no limit under the Constitution to which any Congress, much 
less a very partisan one would go? Back in the formative period of this Gov- 
ernment there was a great jurist. * * * In 1803 he gave forth this language in 
a very familiar case,” (and at this point Mr. Rayburn quoted the language of 
Chief Justice Marshall in Marbury v. Madison, dealing with the principle of the 
separation of powers, which I cited on page 25 of my prepared statement) (Con- 
gressional Record May 12, 1948, p. 5740). 

You will notice in my statement that I gave full recognition to the existence 
of like legislative and judicial privileges based fundamentally on the constitu- 
tional separation of powers as is the executive privilege. 

The historical precedents cited in my statements define the principles and 
circumstances calling for the exercise of executive discretion in furnishing papers 
and information to Congress. The 81st Congress defined its own legislative 
privilege in these words, that “no evidence of a documentary character under 
the control and in the possession of the House of Representatives can, by the 
mandate of process of the ordinary courts of justice, be taken from such control 
or possession but by its permission.” 

You might consider the consequences if such executive, legislative, or judicial 
privileges did not exist, if the executive could not assert under the Constitution 
a privilege against unrestricted legislative and public inquiry. For example, how 
much information would the Antitrust Division of the Department of Justice re- 
ceive from aggrieved small-business men if the executive did not have a right and 
duty to keep confidential the names of those who make complaint of violations of 
the antitrust laws? How much information would the Federal Bureau of Investi- 
gation continue to receive from its confidential informants if the FBI files could 
not be protected by the executive from the demands of any curious congressional 
committee? Most people agree that the executive has a right and duty to keep 
such information confidential, and that of course is merely the exercise of the 
executive privilege. 


This has been clearly put by the present House majority leader, Mr. 
McCormack : 

“T must recognize that there must be an independence of the other branches 
which must be preserved the same as the independence of the legislative branch 
must be preserved, and I say that under our form of government, consisting of 
the three coordinate branches, the President of the United States is the one to 
judge, and not the Congress. And, in turn, the judge of the President of the 
United States is the people” (Congressional Record May 12, 1948, p. 5712). 

Your fears of an unwarranted withholding of information by the executive 
are unfounded. The true guard and judge of the reasonableness with which the 
executive exercises its privilege is the people, the force of public opinion, as 
Congressman McCormack recognized. The Founding Fathers foresaw this 
when they created the three branches with coequal privileges, leaving it to 
public opinion to sustain or condemn the exercise of those privileges as their 
reasonableness might appear. 

In my opinion there is no question but that the executive branch of the Gov- 
ernment of the United States makes available to Congress and the public vastly 
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more information than does the executive of any other government in the world. 
This is an asset of great value under our republican form of government, and its 
real worth should not be obscured by a misplaced emphasis on the relatively few 
instances where the executive has deemed it necessary to withhold information. 

In the past the executive has acquiesced in the great majority of requests for 
information from Congress. It no doubt will continue to do so. If in any par- 
ticular case the executive under this administration exercises its privilege and 
declines a request of Congress, it will first make very sure that its declination 
is truly on the ground of overall public interest. And it will rely on a public 
opinion informed by a free and conscientious press to support its decision, for 
this administration indeed considers itself accountable to the people for all its 
decisions. 

With best personal regards, I remain 

Yours cordially, 
WILLIAM P. RoGERrs, 
Attorney General. 


APPENDIX EXHIBIT NO. 6 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., March 28, 1958. 
Hon. WILLIAM P. RoceErs, 
The Attorney General, Department of Justice, 
Washington, D. C. 

Deak Brix: This is in reply to your letter of March 14, 1958, commenting on 
my speech on the floor of the House March 10, 1958, during which I discussed the 
investigative power of the Congress and your testimony before the Senate Judi- 
ciary Committee on alleged “executive privilege” to withhold information from 
the Congress. 

I am glad to reply to your letter because I believe arguing the constitutional 
principle involved will be useful providing we confine our debate to legal prin- 
ciples, using skill in legal reasoning and avoiding irrelevancies. 

Your high position as the chief legal officer of the United States renders your 
views significant because they are likely to be given great weight by officials in 
the executive branch of the Government from whom the Congress from time to 
time may desire information. They are important, too, because the Department 
of Justice and United States district attorneys have responsibilities under sec- 
tion 102 of the Revised Statutes for the enforcement of the investigative powers 
of the Congress. 

Although your letter does not clearly say so, the central point of difference 
between us seems to be whether, in the event of disagreement as to the produc- 
tion of information Congress has requested from the executive branch of the 
Government, the power to decide resides in the Congress or in the President. 
I hold that the power resides in the Congress and you apparently contend that 
the power resides in the executive branch of the Government. We both concede 
that historically a constitutional showdown on this question has been avoided, 
and I have expressed the hope that such a showdown will never be necessary. 

You have conceded that included within the legislative power vested in the 
Congress is the power of inquiry. Apparently you also concede that the legisla- 
tive power cannot be exercised intelligently in our modern, complex society w'th- 
out adequate means for ascertaining facts and considerations which are a neces 
sary foundation for an enlightened declaration of public policy. Yet you assert 
that this power is unavailing in the event the executive branch decides it is in 
the public interest to withhold information from the Congress. 

I do not concede the existence of an executive privilege to withhold infor- 
mation from Congress. Nevertheless, we might narrow the area of disagree- 
ment between us if you would be willing to describe the nature and character- 
istics of this executive privilege with greater exactitudes. Such a description 
should include answers to the following questions : 

1. Is then the executive privilege one which may be exercised solely by the 
President personally with respect to each congressional request for information 
limited only to that request? 

2. May the President validly issue a blanket order to all officials and employees 
in the executive branch of the Government instructing them to deny Congress: 
(a) all requests for information; (b) all requests for a certain type of docu- 
ment or testimony; (c) all information in certain areas of governmental 
activities? 
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8. May this Presidential executive privilege and the power to exercise it be 
delegated to inferior officials in the executive branch of the Government? If so 
to (a) Cabinet members? (b) division heads? (c) economists and clerks? 
(d) any and all of the personnel in the executive branch of the Government? 

4. Is the decision to withhold information from the Congress on the basis 
of executive privilege subject to any review whatever? 

5. With respect to information properly classified, can the executive privilege 
be invoked where satisfactory arrangements are made to preserve the classified 
character of the information? 

You have been unable to cite any express language in the Constitution author- 
izing executive privilege or any recognition of executive privilege by the Con- 
gress in statutes or by the courts in decisions. 

You seem to rely rather vaguely upon the doctrine of separation of powers 
which I discussed at some length in my remarks on the floor of the House on 
March 10, 1958. I failed to find any refutation or other reference to this dis- 
cussion in your letter of March 14, 1958. 

I stated in my speech, and I again affirm, that I disapprove as vigorously 
as you of attempts Congress has made in the past to inject itself into the execu- 
tion and administration of the laws and to assume the right to make executive 
decisions. I shall continue to follow that policy. 

There is a considerable gap in logic, however, between stating the doctrine 
of separation of powers and concluding that congressional access to the facts 
about the conduct of the public business is an attempted usurpation of executive 
authority. To say that Congress has no right to know fully about the public 
business but must depend only upon the information the Executive is willing 
to give it, in such color and completeness as the Executive elects, it seems to 
me, is to assert untouchability in public servants totally out of line with our 
democratic concept that executive agencies are the servants, not the masters, 
of the sovereign people. 

If the doctrine of separation of powers has any application to the question in 
controversy between us, it seems to me it supports the position I have taken. If, 
as the Court decisions clearly hold, the power of inquiry is an essential ingre- 
dient of the power to legislate, then the interference with that investigative 
power and the obstruction of its exercise by the Executive is an invasion of legis- 
lative authority and an unconstitutional assumption by the Executive of legis- 
lative power vested by the Constitution in the Congress. 

As I have pointed out, the Supreme Court has time and again upheld the 
power of inquiry of the Congress because of its necessity to sound and intelli- 
gent legislation. This view was excellently expressed in McGrain v. Dougherty 
(278 U. 8. 135) : 

“A legislative body cannot legislate wisely or effectively in the absence of 
information respecting the conditions which the legislation is intended to 
affect or change; and where the legislative body does not itself possess the 
requisite information—which not infrequently is true—recourse must be had 
to others who do possess it.” 

Of course, a great deal of information needed by Congress to determine public 
policy is in the posssesion of individual citizens, corporations and various types 
of nongovernmental organizations, but probably by far the great bulk of infor- 
mation needed by Congress to legislate intelligently is in the possession of the 
executive branch of the Government which in the last 214 decades has grown to 
mammoth proportions, not only in dollar expenditures and personnel, but in con- 
trol and regulation of our national life. It is unthinkable to me that a court 
would hold that information in the possession of nongovernmental persons and 
agencies is more readily accessible to Congress than information in the pos- 
Session of a public official. 

The information possessed by a public official is not his private property, 
and the right of “privacy” conceived to exist in individual citizens by reason of 
the Bill of Rights and otherwise would not seem to apply to public officials who 
act as agents of the people in a position of trust. After all, the records and 
files of the Department of Justice are not the personal property of Bill Rogers or 
any subordinate official in the Department of Justice. They are Government 
property. If a private citizen may not withhold from congressional inquiry his 
private papers, is there not much more reason to hold that Government informa- 
tion needed in the formulation of public policy should be available to that part 
of the Government to whom it is most useful in determining how we should be 
governed? 

The principle that public officials in their official capacity act as agents of the 
Government and exercise their powers and possess Government property and 
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records as trustees is well established. Thus it would appear that the decisions 
of the Court in upholding the power of congressional inquiry with respect to 
private citizens are precedents establishing the power of Congress to obtain 
information in the possession of Government officials. 

Another passage in McGrain v. Daugherty is relevant to that portion of your 
contention that it is sufficient for Congress to have such information as the execu- 
tive branch of the Government voluntarily supplies it : 

“Experience has taught that mere requests for such information often are 
unavailing, and also that information which is volunteered is not always accu- 
rate or complete; so some means of compulsion are essential to obtain what is 
needed.” 

You suggest that my view of the investigative authority of the Congress 
asserts “a theory of legislative supremacy embodied in the unworkable Articles 
of Confederation but rejected in our Constitution.” You are correct that I do 
assert the supremacy of Congress in the field of legislation, but I base this upon 
the Constitution, not the Articles of Confederation. I find nothing in the Con- 
stitution which indicates any intent to strip from the legislative power it vests 
in Congress the power of inquiry which has always been considered to inhere 
in the legislative power. In this view I am confirmed by repeated decisions of 
the Supreme Court. 

I refer you again to the brilliant law review article of Gerald Morgan, the 
President’s special counsel, who criticized penetratingly, it seems to me, an 
attempt by the courts to review legislative judgments by undertaking to decide 
whether the subject matter of the congressional inquiry was relevant to a sub- 
ject on which Congress could legislate. This, of course, was the holding of 
Kilbourn v. Thompson (108 U. 8. 190). Mr. Morgan expressed this idea as 
follows: 

“Now if, as indicated in Oklahoma Press case, the congressional power of 
investigation extends to investigating for the purpose of determining if the 
facts show whether or not Congress can legislate at all, if an investigation does 
not have to be preceded by the adoption of a resolution defining its scope and 
purpose, and if the congressional power of investigation is like the inquisitorial 
power of a grand jury, then it becomes impossible for a court to exercise a power 
of review with respect to the lawfulness of such investigations, unless the court 
presumes bad faith on the part of a coordinate branch of the Government. And 
moreover, questions of pertinency in legislative inquiries become questions that 
by their very nature cannot be determined judicially—they become questions 
that courts cannot determine at all without in effect rendering advisory opinions 
as to what facts it would be appropriate for Congress to consider, for the Senate 
or House to consider, in forming a legislative judgment first as to whether it 
may legislate, next as to whether it should legislate, and finally as to how it 
should legislate. The exercise of that judgment is made through the collective 
action of the Members, upon their oath of office—substantially the same oath 
that judges take. And their decision as to what is or is not relevant to the 
exercise of that judgment should be binding and conclusive upon the world.” 

Yet it must be said that even in Kilbourn v. Thompson, the Supreme Court 
did not go nearly as far in invading legislative prerogatives as you do in 
asserting an executive privilege since the Court recognized the power of Con- 
gress to inquire but held only that its inquiry must be limited to matters on 
which it yalidly could legislate. Your assertion of executive privilege has no 
such limitation but only the very broad one that whenever the executive 
thinks it is in the public interest to withhold information, Congress may not 
obtain it. What is or is not in the public interest, of course, is a concept so 
broad as not to have any limitations whatever. Therefore I have said, and 
repeat, that the asserted executive privilege is equivalent to saying that the 
President need not give any information at all to Congress since he may 
always say, and no one can review or disagree with his statement, that it would 
not be in the public interest to give Congress the information. 

I would appreciate your directing your attention to the questions I have 
asked above and particularly to an explanation of the steps of logic in your 
thinking by which you arrive at the conclusion that knowledge by Congress of 
facts about the public business is an attempt to exercise executive powers. 
It seems clear to me that knowledge in and of itself does not amount to an 
attempt to make executive or administrative decisions. 

It is of course, true that a complete knowledge of the facts about an execu- 
tive decision might reveal its fallacy, but this would be a matter which would 
appeal only to the minds of the people and would not serve to overrule an 
administrative decision within executive discretion which is valid and binding 
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regardless of its soundness or unsoundness. The only possibility I can see 
that knowledge of the conduct of the public business could be regarded as 
invading executive authority is the assumption that executive decisions, good 
or bad, are the sole and exclusive business of officials in the executive branch 
of the Government and that neither the Congress nor the people have any right 
to be concerned about them. This asserts a doctrine of executive power which 
I believe is wholly out of keeping with our concept of democracy and self- 
government. It smacks of totalitarianism, and I hope it will never prevail in 
this country. 

President Truman wrote a letter March 13, 1948, intended to deny to the 
Senate Committee for which you were then counsel certain files concerning 
the loyalty of executive personnel. 

President Eisenhower May 17, 1954, wrote a similar letter growing out of 
an effort of that same Senate committee to obtain certain information relating 
to the Army-McCarthy hearings. 

Though the matters which gave rise to those two letters have long since 
passed from the scene, the letters still are being relied upon by personnel in 
the executive branch to deny information to the Congress. 

Regardless of the constitutional controversy between us, the sincerity of the 
desire you express to make available the maximum amount of information to 
the Congress would seem to call for sweeping away those cobwebs either by 
a declaration that those letters no longer have any validity or that at the least 
they are confined to the subjects then in controversy. 

Sincerely, 
GEORGE MEADER. 


APPENDIX EXHIBIT NO. 7 


DEPARTMENT OF JUSTICE, 
Washington, D. C., April 4, 1958. 
Hon. GeorGe MEADER, 
House of Representatives, 
Washington, D. C. 


Dear GEORGE: Your letter narrows the issue simply to whether the legislative 
branch has unlimited power to compel the Executive to disclose all information 
in its possession on any subject at any time. There is not such power in the 
legislative branch, there has not been since 1789, and there never should be un- 
less we want unlimited legislative supremacy instead of our constitutional 
separation of powers. 

Congress itself has of course a legislative privilege which it has not hesitated 
to assert. (H. Res. 427, 8lst Cong., 2d sess.) The executive branch and the 
courts have quite properly recognized this. It is a constitutional right based on 
the separation of powers doctrine just as are the executive and judicial privi- 
leges to which I have referred, and all three privileges are necessary to any 
effective functioning of Government. 

I believe your specific questions are fully answered in my testimony before 
the Senate subcommittee. I want you to know that I appreciate your recogni- 
tion of the policy of all of us in the executive branch to make available to Con- 
gress the maximum amount of information consistent with the orderly function- 
ing of our Government. 

Sincerely yours, 
WILLIAM P. ROGERs, 
Attorney General. 


APPENDIX EXHIBIT NO. 8 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
March 13, 1957. 


Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, 
Department of Justice, Washington, D. C. 
DEAR Mr. ATTORNEY GENERAL: During the past year, the Senate Judiciary 
Subcommittee on Constitutional Rights has been making a study of complaints it 
25740—58—pt. I——_5 
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has received from many quarters concerning a growing tendency in this coun- 
try toward secrecy in Government and the improper withholding of information 
by various public officials. The subcommittee’s interest has centered, of course, 
on those aspects of the subject dealing with or affecting constitutional rights. 

In the course of our study, we have come across a number of instances in 
which executive departments or agencies have refused to give information re- 
quested by a committee or subcommittee of Congress. Some of the departments 
and agencies involved have cited as their authority for refusing to supply such 
information the letter written by the President to the Secretary of Defense on 
May 17, 1954, directing that Secretary to instruct the employees of his depart- 
ment not to testify or produce documents concerning certain matters in their 
appearances at the Army-McCarthy hearings. 

These refusals by executive departments and agencies to supply information 
to Congress, together with the citation of the President’s letter of May 17, 1954, 
as the basis for such refusals, raise several serious constitutional questions. So 
that this subcommittee may have a more complete undertanding of the basis and 
scope of the right claimed by executive departments and agencies to withhold 
information from Congress, the following questions are submitted to you as the 
chief legal officer of our Government. 

(1) By what authority and under what circumstances may the President 
withhold requested information from Congress? 

(2) What limitations are there, if any, on the President’s power to with- 
hold information from Congress? 

(3) Under what circumstances may the President delegate to others his 
power to withhold information from Congress? (In other words, to what 
extent is any such power “personal” to the President alone?) 

(4) In view of the fact that the President’s letter of May 17, 1954, is limited 
by its very terms to Defense Department employees appearing at the Army- 
McCarthy hearings, may it properly be cited now by executive departments or 
agencies as authority for withholding information from Congress? 

Your answers to these questions should be very helpful to the subcommittee in 
its present work. 

Very truly yours, 

THOMAS C. HENNINGS, Jr., Chairman. 


APPENDIX EXHIBIT NO. 9 


DEPARTMENT OF JUSTICE, 
OFFICE OF Deputy ATTORNEY GENERAL, 
Washington, April 10, 1957. 
Hon. THoMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 


Dear SENATOR HENNINGS: This is with reference to your letter to the Attorney 
General of March 13, 1957, requesting answers to a number of questions concern- 
ing the furnishing of information to the Congress by executive departments and 
agencies. The letter states that the questions have been submitted in order that 
your subcommittee may have “a more complete understanding of the basis and 
scope of the right claimed by executive departments and agencies to withhold 
information from Congress.” 

There is enclosed herewith a copy of a study prepared in this Department on 
the following question: “Is a congressional committee entitled to demand and 
receive information and papers from the President and the heads of Departments 
which they deem confidential, in the public interest?” The study discusses the 
matter in a comprehensive manner and supplies the answers to the first three 
questions posed by your letter. The fourth question is answered by the Presi- 
dent’s letter to the Secretary of Defense of May 17, 1954. This letter is merely 
a restatement of principles which have been in effect since President Washington’s 
administration, and of course these principles continue to be binding on all 
departments and agencies in the executive branch. 

Sincerely, 
WILLIAM P. ROGERS, 
Deputy Attorney General. 
(The study follows: ) 
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IS A CONGRESSIONAL COMMITTEE ENTITLED TO 
DEMAND AND RECEIVE INFORMATION AND PAPERS 
FROM THE PRESIDENT AND THE HEADS OF DEPART- 
MENTS WHICH THEY DEEM CONFIDENTIAL, IN THE 
PUBLIC INTEREST? 
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President Washington’s administration___...............-..__-.-.__-- 
Washington’s Cabinet unanimously decided that executive ought to 
communicate only such papers as the public good would permit - -_ 
Washington refused House of Representatives request for instructions 
to United States Minister relating to Jay Treaty 
In Farewell Address Washington cautioned against encroachment of 
NN ee en cubeacewenedeene 
President Jefferson’s administration: Jefferson refused to furnish to House 
of Representatives investigative data relating to a criminal conspiracy 
against the Government on the ground that the Government ought not 
to reveal the names of those who gave the information in confidence _ -- 
President Jackson’s administration... _.__............-__...--.---..-- 
Jackson declines to furnish Senate with copy of a paper read by him 
to the heads of the executive departments-_-_______._.__---__-_- 
Jackson refused to communicate to Senate copies of charges against a 
Teen TTT eT nn ee ne i naneneusnencee 
Jackson termed continued requests for information from executive 
departments, relating to exclusively executive functions, unconstitu- 
Tee eT power 
Jackson cautions Senate against insinuations or accusations, in secret 
session by Senate committee, against a removed executive official __ 
Resolution of House to investigate integrity and efficiency of executive 
departments called on the President and heads of departments for a 
list of all appointments from 1829 to 1837___.._.._.------------ 
Jackson states that heads of departments might answer requests, pro- 
vided they did not injure the public service by consuming their own 
time and that of subordinates : ne 
President Tyler’s administration 2 adie 
House resolution calls upon heads of departments for names of Mem- 
bers of Congress who had applied for office_____.....----------- 
Tvler refused to permit heads of departments to comply—applications 
EE tk ota iit bnweelkneeimawene++ 
Civil Service Commission records, containing confidential information 
furnished by applicants, would seem to be covered by the precedent 
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House resolution calls upon Secretary of War for information concern- 
ing affairs of Cherokee Indians and frauds practiced upon them_-- 
Secretary of War, with President’s direction, refuses to furnish report 
of Lieutenant Colonel Hitchcock who had investigated the frauds --_ 
Hitchecock’s report dealt with ex parte inquiries from persons whose 
statements lacked an oath; the persons implicated had no oppor- 
tunity to contradict report; gross injustice would result and objects 
of inquiry defeated by report’s publication________.--.--------- ‘ 
tesolution called on President Tyler for same information—Tyler 
vigorously asserted independence of executive branch under the 
I Fd RN A Te Se re win! on emily wer tens ies 
Tyler sends part of information requested; refuses to communicate 
Colonel Hitchcock’s views of the personal characters of Indian dele- 
gates because of the unfairness which publication would cause to 
Hitcheock J 
Tyler states principles requiring an unimpaired Executive discretior 
to keep results of inquiries conducted by Executive confidential -_-- 
Tyler lists occasions when papers must be kept secret, despite their 
relevancy to subjects legitimately deliberated by House 
An officer charged with a confidential inquiry ought not to be exposed 
to resentment and scorn, nor should the Government be deprived 
of important means of investigating conduct of its agents 
Tyler’s statement of the principle which justified failure to produce 
papers, whether to a court or to a legislature-- - -- i 
Committee on Indian Affairs strongly dissents from Tyler’s message, 
but takes no action_-____- : BES. Ee OV 2dCY 
Refusal by the Secretary of War and by President Tyler to publicize 
results of Government investigations is a reiteration of the principle 
first established by President Jefferson 
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Pedent Polk's adinintration. 22.6 Geils absense 
House resolution requested Polk to furnish an account of payments 
made on President’s certificates, with copies of confidential mem- 
oranda regarding such payments, during the previous administra- 
ies ak Fen eles Lb Sea ee a eee Bo ele 
Polk’s message to House inted to the law which authorized the 
President and the State Department to keep certain certificates of 
gunnnanniTe GUnECentME. <2 0 sua Sesh ok ke ee 
May a President at the request of one branch of Congress, without 
violating the spirit of the law, expose to public view that which his 
peeiiepaseor: hops Genmeet.. - 5. 5 asc unde ~45h~2-2 02 chs 
It is a safe general rule that this should not be done_________-____--- 
A President making a confidential expenditure may keep the evidence 
in his own possession. By leaving the evidence on which he acted 
in the confidential files of an executive department, they do not 
become public records_--_- -- 
Polk feared consequences of establishing a ‘precedent of ‘revealing 
confidential expenditures of prior administrations__-- ._____-_--~- 
When a President leaves his office, that is an end to the things he did. 
His successor cannot be called upon to explain his acts_______-_- 
Right of the public to an accounting of all expenditures was not a 
justification for violating a secrecy when measured against the 
consequences of establishing a precedent.__.........---------- 
An executed transaction furnishes no greater justification for reveal- 
ing confidential information than one which is executory 
President Buchanan’s administration... _..........------------------ 
House resolution appointed committee to investigate whether the 
President, or any other officer of the Government, had by money 
or other improper means sought to influence action of Congress 
respecting the passage of any law__------- Peis tiie aus e 
Buchanan’s message of protest to the House__--__-..--.-.-------- 
Such proceedings violate the rights of the executive branch and are 
subversive of its constitutional independence_-_---.........------- 
A band of parasites and informers would swear ex parte concerning 
pretended private conversations between the President and them- 
NNR. nn Seo dediad ese de eles oe eh dean a 
Such investigations, if unresisted, would establish dangerous prece- 
dents to his successors, of whatever political party 
prendont <rents enministration. 2.252. ~ 5 oa ce ean cil 
House of Representatives, by resolution, requested information con- 
cerning executive acts performed by Grant away from seat of Gov- 


Grant fails to find in the Constitution authority of the House to 
require of the Executive an account of his discharge of purely 
See BOM... nee thd aus eae usb eu pauess- BUMELe 

Inquiry aimed to find out concerning executive acts over a 7-year 
period. It had nothing to do with legislation........_._...____- 

If the inquiry was aimed at impeachment, it was in derogation of even 
an ordinary citizen’s constitutional right not to testify against him- 

The President’s civil powers are neither limited nor capable of limita- 
tion ; were Congress to pass an act limiting the Executive in the exer- 
cise of an executive function, Grant would recognize the superior 
authority of the Coated; Sosc0 2dUile cu ek Mie Bee 

Illustration of principle that Congress may not exceed its constitu- 
tional powers in calling for information, and a law compelling the 
Executive to furnish information in limitation or restriction of a 
purely executive function, would run counter to the Constitution __ 

President Cieveland’s administration_..__._._....----.--_---------__- 

The relations between the Senate and the executive departments— 
debated by 25 Senators in the greatest debate of its kind in the 
eumenel OMe Sou ee et ee cra oye ea 

The removal of 650 persons by the newly elected Democratic President 
brought an onslaught of demands by a Republican Senate upon the 
heads of departments to furnish documents 


By direction of the President, department heads refused Senate de- 
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President Cleveland’s administration—Continued 


President Theodore Roosevelt’s administration 


Attorney General replied to demand for papers that President directed 
him, in the public interest, not to comply with Senate resolution ____ 
Senate by resolution denounced the Attorney General for failure to 
furnish information and papers_.-..........--..--------------- 
Senate adopted resolution condemning Attorney General’s refusal as 
violation of official duty and subversive of fundamental principles 
op rene hea Pei eels. Sal op lee J 
Majority report of Judiciary Committee thus stated the question: 
Whether it was within the constitutional competence of either 
House to have access to official papers in the public offices________ 
Majority of Judiciary Committee admitted that no statute compelled 
department heads to transmit information to either House_-_-__-__- 
Minority of committee questioned right of either House to know 
anything, wherever it existed, about removals of Federal officers___ 
Cleveland’s famous message: Executive departments are unencum- 
bered by lien in favor of either House as the price of their creation__ 
Cleveland discusses official papers, and private or confidential papers 
addressed to heads of department___............--.---.-------- 


Cleveland asserts that the filing of papers with departments does not 
ee th iadth dan eA Leeddivipendncngcatedadwe ces 
Cleveland summarizes reasons for refusal by heads of departments to 
comply with demands which came in by the score_-_-__-__-_-_-.- 
The long and bitter controversy ended with a victory for Cleveland___ 
Papers relating to purely executive acts and duties lodged in the 
President alone remain private and unofficial___.............---- 
The real question is who determines the character of the papers. 
Cleveland established that the President does 


Roosevelt proclaimed the principle that heads of the executive de- 
partments are subject to the Constitution, to the laws passed by 


Congress pursuant to the Constitution, and to the President’s 
dc at ai Nh il asthh cla dustbin wthbbiinn af e'edn sinh chen Wid ote 

Roosevelt’s vigorous assertion of the principle produced another 
historic debate on the relationship between Congress and the 
Executive 


Senate resolution directs Attorney General to inform Senate of reasons 
for not prosecuting United States Steel Corp._.........-..------ 
Roosevelt’s special message informs Senate of his instructions to 
Attorney General not to furnish reasons for failure to prosecute - - - 
Senate attempts to obtain the same information, by serving subpena 
on head of Bureau of Corporations_.............--.------------ 
Committee threatened head of Bureau with imprisonment if he did not 
at once transmit papers and documents----_-_-.---------------- 
Head of Bureau of Corporations reports to President who orders him in 
writing to turn all papers over to the President_..............--- 
Roosevelt informs chairman of Senate committee that he had the 
papers and the only way the Senate could get them was through his 
NNR a he ice ccenadebdiwecnwanwonce 
“T will see to it that the word of this Government to the individual is 
CRI a she catiabmnn cana iehe seem ewee see 
Roosevelt’s position was fortified by decision of the Attorney General 
that the papers should not be made public..-.........--------- 
Following both refusals to Senate committee, a resolution was intro- 
duced making every public document on the files of any department 
subject to inspection by the Senate. ..........-.--.--.--.------ 
The aeons of the proponents and opponents of the resolution sum- 
ess eR), ceded thin énbthbreeekncencwne 
Where does Congress get authority under the Constitution and the laws 
“to order an executive department about like a servant?”’___.---- 
Two striking points of agreement between proponents and opponents 
of resolution: (1) There was no law compelling heads of depart- 
ments to give information, (2) if a department had refused there was 
no effective punishment which Congress could impose-_-_-.......-.- 
The same question of punishment for refusal was raised in the famous 
1886 debate; it was conceded that there was no present or immediate 
remedy in case of refusal by the head of a department or the 
President 
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President Theodore Roosevelt’s administration—Continued 


° Of what use therefore was a resolution of either House when the Page 
g j President. may choose to ignore it?..............-.--..-....--.. 93 
Resolution did not come to final vote. _-......-....-----.-------- 93 

8 Professor Willoughby discusses the debates in Cleveland’s and Roose- 

velt’s administrations and concludes that the constitutionality of 
SEE, SAAC PUR CUO B ES a avin etoenactniarsuen a Deameiinenmio acenareeamaenth 93 
8 RING, (SOEUR gia dhe sr str eh aches or os nim edit mss 93-94 
Senate resolution to investigate Bureau of Internal Revenue... ___--_ 93 

Coolidge’s message to Senate: Duty of Executive to resist unwarranted 
39 NOIR IE SATO Na la a 94 
Sr RREE FAI Oe Oi GAA TATIIME RIND hi es cise sci picee Winsnites sic eee Goren wai 94-95 

39 Secretary of State Stimson refuses documents relating to London 
I a NN a al er ae a ana ee a alias 94 

89 Foreign Relations Committee adopts resolution dissenting from 


President’s direction to Stimson and asserting right to information 
89 I la ai ih a i aca Oil To se en oes el 94 


Hoover’s message to Senate: Compliance with resolution incompatible 
89 IIE UN a ah a ae i 94 
House of Representatives’ resolution requests Secretary of Treasury 
89 for testimony and documents concerning investigation conducted 
ORT TIO BTR a. clic tne sharin aici dae ea ower 95 
89 Secretary of Treasury writes Speaker of House that information was 
90 furnished Treasury in confidence. Incompatible with public 
interest to release it 
90 President Franklin D. Roosevelt’s administration__.............------ 95-101 
House resolution requested President for full transcript of press con- 
90 ference relating to United States Chamber of Commerce resolutions : 
93 which criticized President’s legislative program___...........---- 95 
Roosevelt wrote Speaker concerning inadvisability of creating prece- 
dent of sending to Congress text of biweekly conferences with 
OO ELLE LES NLA LE ELLA FCM PONTE 96 
90 Chairman of House Naval Affairs Committee requests FBI for reports 
of investigations relating to strikes and subversive activities in labor 
ORES EEO GE SORE LA PETE LAN ST 96 
90 Attorney General Jackson replied: The Department’s position, re- 
stated with President’s approval, is not to furnish investigative 
90 AE, Sk Be NO I cass ch tin rcciniice Sgtchintan sai dianGieeii 96 
Jackson points to four types of injurious results which would accom- 


91 pany disclosure 


laapensatent dace orci eet viet tated aaa ts ieee Wit iE sca 5, 96 
Cox committee, which investigated Federal Communications Com- 


91 mission, subpenaed J. Edgar Hoover, Director, FBI__......______ 97 
Hoover appeared and refused to produce directive from the President 

91 PN TE ME Weg RR a aE 97 
Hoover’s refusal based on President’s direction not to testify and on 

91 DP Ne CI ini. chic cial dintnhenuetnit aint a mecninme 97 
Communications between the President and the Attorney General are 


confidential 


scalars cine end adele tlm hee laterality neeSieith tsemcetinsiien man hl 97 
91 Although committee counsel urged that the questions to Hoover did 


not relate to national security, the Attorney General and Mr. 
91 Hoover, in their own judgment, decided that the questions did come 
within the President’s directive... ..nwecconccuncecnnesccnsee 98 
91 Director of the Bureau of the Budget, although subpenaed by Cox 
committee, refused to produce files and correspondence -_-_-._____--- 98 
Director Smith stated that he felt compelled to carry out the orders of 
92 NR RAE AE EE LE 99 
Director of Budget refused also to produce the documents at an 
92 executive session because of President’s directions and for reasons 
given in Attorney General Jackson’s opinion_____....._...-__-_- 99 
93 Chairman of FCC, who was also Chairman of the Board of War Com- 
munications, appeared before Cox committee, pursuant to subpena, 
but refused to produce records described in subpena_------------ 99 
General Counsel of FCC, also subpenaed, refused to produce records 
93 _although he had them in his possession_..--.......--.---------- 99 
The Acting Secretaries of War and Navy received invitations by 
letter to furnish documents to Cox committee and to permit Army 
and Navy personnel, respectively, to testify_............-------- 99 


93 
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President Franklin D. Roosevelt’s administration—Continued 
Patterson and Forrestal replied to committee’s request that the 
documents would not be save, as contrary to public interest. 
Both also declined permission for Army officers and naval officers, Page 
en CO RS IN nn nw ey emma menapene 100 
Chairman of Committee Cox, while critical of the Chief Executive 
for refusing heads of departments and members of Cabinet to furnish 
information and papers, thought it wise not to press the issue --_--_- 100 
The precedent established by Theodore Roosevelt, to order subpenaed 
_— brought to the White House, followed by Budget Director 


mith, whose papers were delivered to the White House_-- ------- 100 
Chairman of committee conceded a certain exemption “which had 

been granted to the executive departments for over 140 years’’__-_-_ 99 
Summary of precedents furnished by Franklin D. Roosevelt’s admin- 

NE a ARMIES EG od ES I SRN EOS i ek eee 100 

President Tramen’s administration... ....-..........-...-...-..-..- 101-104 


Joint congressional committee established to investigate Pearl Harbor 
attack and authorized to require attendance of witnesses and pro- 


nn OR NE UNIS or ee Lt 101 
Committee’s investigation extended to files of executive departments-. - 101 
President Truman advised chairman of committee concerning his 

instructions to furnish complete access to the files of the President _ 101 


President Truman by memorandum to four heads of departments 
excepted from an earlier memorandum requiring secrecy of infor- 


mation relating to Cryptanalytic Unit__._...._.__.__-.---------- 102 
However, President qualified his memorandum, authorizing release of 
information which was ‘‘material to the investigation” ________-__- 102 


President addressed additional memorandum to chief executives of all 
departments requiring assistance to the committee and authorizing 
department heads to permit persons in their departments to give 
information relating to the investigation______._.__..._.-----__-- 102 

The final memorandum issued by the President for the chief executives 
of all executive departments authorized the heads of departments 
to permit persons to disclose to any of the members of the committee 


any information relating to the subject of the inquiry.___________ 102 
The memorandum of President Truman closed with the words: ‘‘This 

does not include any files or written material’’__________________- 102 
State Department advised committee that papers relating to “Tyler 

Kent case’”’ were not pertinent to committee’s Inquiry___--~------ 103 


Although the highest officers in the War and Navy Departments and 
the highest officials of the State Department were among the 
witnesses, the President’s directives to department heads made those 


I ee eee 103 
President’s directives did not strip the executive branch of a discretion, 
in a doubtful case, to withhold written files._...._....._________-_ 103 


The joint committee report acknowledged fullest measure of coopera- 
tion from executive branch: Two Senators filed minority report 
severely critical of ‘‘Presidential restraint on their committee’’__- 103 
The tacit understanding of the majority of the joint committee, and 
the criticism of the minority, assumed the propriety of the Presi- 
dent’s instructions to the heads of departments 103 
Conclusions derived from activities of Pearl Harbor Joint Committee: 
The President, in an investigation involving the Nation’s security 
and its future safety from attack, assumed responsibility for 
guarding and directing heads of executive departments concerning 


oral testimony and written material to be furnished to committee 104 

In so doing President Truman merely exercised executive prerogative 
handed down by prior administrations _ - - - - aS 104 
ec sob cetint nto ee 104, 105, 106 
Bird’s-eye view of actions of 17 Preside nts, 1796 to date : 104, 105 
Conclusions... ------ Panes SAA eal a Wikies Gnd a ore Se oa MASS, ee 
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II. Court Decistons EstasiisH THat INFORMATION AND PAPERS 
Wuicu Heaps or DEPARTMENTS CONSIDER CONFIDENTIAL, IN 
THE Pusiic INTEREST, May Nor Be Exposep To Pustuic Vizew, 


Page EirHER IN Court oR TO CONGRESSIONAL COMMITTEES 
100 The theory which justifies an uncontrolled discretion in the Executive: Page 
Woodrow Wilson, and Chief Justice Taft, quoted..._.........-.----- 106 
i ia ar ts ie le te ah en a tee iene 106-108 
100 Attorney General Lincoln points to delicate situation between his duty 
0 COUrG BOG OUCY, CO DemOURIUR. nn on eke eee ene 107 
Court rules that Attorney General need not answer confidential com- 
100 an NR ee ie ain ee 107 
The rule of law stated: Court cannot control political discretion of 
99 Spe a el ata eaelcipee tee iin ay Regina pais ace Rares Mae peiialac Kise 107 
The intimate political relation between the President and heads of 
100 5 OT” yaaa emai lp ny net tin We Splenectomy 107 
1-104 Where head of department performs an act requiring executive discre- 
Saell, COUria Wil BOL Ree... Oe ee eee bee 108 
Marshall’s statement of the principle decided by Marbury v. Madison- 
101 Ce Nn ee re erggenatinth enn Deen eaten ee 108 
101 Judge Chase of United States Supreme Court and Judge Peters refused 
to issue subpena on President Adams for production of a letter___. 108 
101 First recorded instance of an effort to issue process on President__.. 108 
a nnn ae nrra aera eee empresa 108-112 
Judge Marshall orders President Jefferson by subpena duces tecum 
102 TG lintels Sete A ape at RE 2, t 108 
Judge Marshall aiso ruled that President may keep confidential, in the 
102 public interest, portions Of letter ~~. - oo ee ee. 109 
Court considers for the first time official and private papers-----__---- 109 
Jefferson’s view that the judicial branch had no authority to issue 
SEMI Se UTA IEE TR ne eae een kms 109 
102 Jefferson made available portions of the letter for the Burr trial and 
instructed United States attorney to keep parts of it confidential... 109 
Jefferson’s readiness to resist by force trespass by judiciary upon 
NO BS lp la ae eet Reheat a aed ahaa ih 109 
102 The immunity claimed for himself, Jefferson also claimed for heads of 
(TTI etre en ea, 109 
102 Jefferson’s Secretaries of War and Navy did not attend trial, with 
correspondence covering many months with a variety of officers, 
103 although required by court to do so___..........--.------------ 109 


Congressional committees, in citing the Burr case as a precedent for 
issuance of subpena to Cabinet officer, overlook limitations of 


I a el ata enue neckiacant emis seen ae aoe 110 

103 A letter to the President in his private character might take on official 
stamp, with the right to keep it from public view_..-.....------- 110 

103 Marshall’s decision concerning the propriety of issuance of subpena 
against President attacked by constitutional law writers__-_...--- 110 

Jefferson’s legal position: President the sole judge of whether public 
103 interests will permit publication.............-.---.------.------ 110 
Public and private side of the office of President____..._.......-.--.- lll 

Jefferson’s searching question: Would the Executive be independent 
103 of the judiciary if subject to its commands-____-.._._...------------ 111 


Jefferson’s precautions and steps to resist, by force, any efforts of 
Judge Marshall to enforce issuance of subpena to himself and 


I EOIN oes, bccn v eremnaie enna sbavnehone se mentee 111 

I I ne wees oh iniellahdiain 112 
104 Jefferson directs Secretaries of State, War, and Navy not to appear 
at a trial nor to produce papers pursuant to subpenas served upon 

104 SNR ninutindas sitar asicuhangiimemthed:.teaeecm is apiienie tema 112 
5, 106 Letter from three Cabinet members to the Court, explaining failure to 

4, 105 OEE ND ccctensestineeaneesinténtiiene ab Heenan emekatene 112 

5, 106 State of Mississippi v. Johnson_..._..--.----...-------------------- 112-113 
Court illustrates executive and political duties of President. It will 

not enforce the performance of such duties_........-..--.------- 113 

Pe Vi Cee GIN isd) < anna <add Sectrak dadeiuwisncd od pawns 113 


Court refused recovery for secret services rendered to Government, 
during Civil War, on ground that public policy forbade disclosure 
of the very existence of the contract.............--.-.---------. 113 
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Page 
ee eae nna hae nee ouEssbepeoe 114 
President and Cabinet officers not bound to disclose information when, 
in their own judgment, the disclosure would be inexpedient___-.--_-- 114 
Opinions of the Attorney General____.......---..--------------~--- 114, 115 
Attorney General Speed to President Lincoln----...----.--------- 114 
Every author on the law of evidence treats transactions between 
heads of departments and their subordinate officers as privileged 
communications; the President and heads of departments are 
not bound to produce confidential information and papers--.. 114 
Attorney General Olney to President Cleveland_-_-..----..-------- 114 
The records of civil-service examiners may not be produced 
pursuant to subpena issued by court_-..------------------- 114 


Attorney General Moody to Secretary of Commerce and Labor_... 114, 115 
Commissioner General of Immigration not bound to appear and 


testify in obedience to subpena issued by court---_.--------- 115 
A practical suggestion: To appear and arrange for testimony by 
ES SE AOI SO on ent men nm emne ene esin sine 115 
Attorney General Bonaparte to head of Bureau of Corporations, 
Cn caenaindendelicneamneamnn 115 


epartment head not obliged to deliver papers, pursuant to 
subpena of Senate committee. Papers should be delivered to 


a a eek mein tivlarmeiees 115 
Attorney General Jackson to chairman of House Committee on Naval 
Ne ee ee is hws laces tonne pew easton arelionaitnee te 115 


Federal Bureau of Investigation records are confidential records 
in the executive branch, and will not be made public by release 
Ie oe et na age 115 
aig lage tan ere alla en aR ath gael 115 
Summary of the reasons which prevent disclosure of confidential 
information by the executive branch, both to the judiciary and 
the legislature, Senator Jackson’s statement in the famous 1886 
Teen nn sb inline cackanietie th ironiaboetonine” 115 
as ast en hs tease imac cdorfiniaw in bcs boone 115, 116 
A practical es of the principle cited by Jackson. The House 
Judiciary mmittee absolved Seward from contempt for failure 
to testify and to produce papers_._.....-....--.--------------- 115 
Judiciary Committee report stated: ‘“‘The Executive is as independent 
of either House of Congress as either House of Congress is inde- 


anti aru: ee plug rete ec einai Senate, elutes anpeldeie 116 
The head of the executive department must be the judge, in a doubtful 
case, upon his own responsibility to the people and to the House- - 116 


THE VIEWS OF TEXT WRITERS 


Dean Wigmore: A privilege of secrecy in general exists for official docu- 
ments, and for communications between officials____.._._._....-_------ 116 
Edward S. Corwin, The President, Office and Powers: 
Neither the President nor the Secretary of State is ever directed by 
the House to furnish information and papers, but only requested 


to do so, if public interest will permit___......__.-..--------- 117, 118 
Presidents have intervened in behalf of heads of departments and 
eR sos Soe See OS ee lek coe encésece 117 


Criticism of Professor Corwin’s opinion that failure by Cabinet officer 
to appear pursuant to subpena issued by congressional committee 


eR RMNOUNO 5 i 2 cea keen ccuksgnecceuescicecl ec... 117 
Edward Campbell Mason, Congressional Demands Upon the Executive for 
Repermnne c Dee ee ce OL BBA te ee Pen ee eel dee 118 


Congress derives no power from its legislative authority to compel the 
President or the officers under him in the executive department to 


Se OND OP RO C000 oa ccna cckcc cc ctneewwebs ce escekeon 118 

John Philip Hill, The Federal Executive__..............-------------- 118 
Courts cannot usually call upon heads of departments to answer in 

peneeens Ween BON see So eee ek ck ek wee 118. 119 


wanes The Constitutional Law of the United States, and John H. 
inley and John F. Sanderson, The American Executive and Execu- 
tive Methods, said: The President has always exercised a discretion 
as to giving or withholding information upon request of either House, 
and heads of departments may decline to furnish papers__......-.. 119 
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Page 
Herman Finer, joint committee print on The Organization of Congress_... 119 
The President could protect any departmental chief who asked him 
for protection, and the President himself is immune from compulsion 
respecting delivery of information and papers. -_...............-- 119 
Ernest J. Eberling, enon Enwebtiagntions 3 6.ii6 oon in Kd tenon 119 
The decision of the Executive in case of a dispute with Congress must 
Beensnnsey DO TM ois isa dite cb Shed <b bedd cod dad 119 
Cannio s sab it i ee od 8bliciicuiiwas, susmim aul aaiuweh one 120 ~ 
III. Tue ConstiTtvuTION AND THE Statutes CREATING THE 
EXECUTIVE DEPARTMENTS 
Constitutional provisions concerning the Executive power, the execution 
of the laws, and heads of departments___.........-.-...-...---. 120-121 
Attorney General Cushing’s opinion on the organization of the 
Ran Cg clit Ranks i Poel Nap ae ah tml Bp 121 
Departments of Foreign Affairs, War, Treasury, and Office of the 
Attorney General, established by First Congress, in 1789_.._..__- 121 
None of the departments, except Treasury, was required to give 
information to the two Houses of Congress. _._......_-..---- -- 121 
The establishment of the Department of Interior and the Office of 
Ce Nn ak entra anemia 121 
Cushing’s opinion on relation of the President to the executive de- 
SII A creornertirinns coteenine endian then atadet deena onncmanardie mene ancora aan 122 
Heads of departments are executors of the will of the President; they 
SE 20 ns eee eal rn oar 122 
May Congress pass law compelling heads of departments to give 
information against President’s wishes___._......_...-.-..----.--- 122 
The establishment of the Departments of Agriculture, Labor, and 
Cl x 05.54 ccna detent tearmnn tesa the nate ketene 123 


Summary of acts creating the 10 executive departments—their 
function to aid the President, as Chief Executive Officer of the 
IN oe passe soca oe case nes Seon meas ec eee aime once nian on 124 

Despite wording of acts creating Treasury Department and Agri- 
culture, Labor, and Commerce Departments, requiring them to 
furnish information to Congress, they are executive departments, 
with paramount obligations to the President__..._..__._.____--_-- 124 

Illustrations of refusals by Treasury Department, in administrations 
of Coolidge, Hoover, and Hayes, to give information to Senate... 124-125 

Heads of departments may refuse blanket calls for information by 


Congress: 
a oe ees came meee ae 125 
Attorney General Cushing’s view--...-.......-----..--------- 125 
To coerce the head of a department is to coerce the President_-----_- 125 
Only a law, constitutional in its nature, can coerce the President or 
ee Fe Oe Ss a 2 on: oecntn dp tnmerers otis anrrdnn tran ame nieree 125 


Illustration: Secretary of Agriculture Anderson refused to reveal 
to congressional committee names of persons dealing in com- 
modities, unless authorized by a resolution passed by both 


Houses and signed by the President___..........--..----- 125-226 
The Civil Service Commission records: 
Creation of the Civil Service Commission in 1883__.........--..---- 126 
The Commission is a “Department” within meaning of Constitu- . 
Ns ack ine opiates aed aon emcee ean, a as oats ened eee eae aaa 12 


The records of the Civil Service Commission are confidential, and 
like all investigative records of the Government cannot be 


revealed to congressional committees__..._...._.------------ 127 
Joint resolution introduced in House, January 7, 1948, designed to 

furnish to House committee records of the Commission_---- -- 128 
The joint resolution violates precedent, and is of doubtful con- 

I ans ad ee alee ae elatnte ohio eetaar eae 128 
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The Civil Service Commission records—Continued 
Concluding statement: Jn re Neagle, Myers v. United States and 8 
Humphrey's Executor v. United States hold that Chief Executive has Page 
an exclusive and illimitable power to control his subordinates... 128-129 
The fundamental necessity of keeping each of the three depart- 
ments of Government entirely free from the control or coercive 
influence of either of the others__._.._...--.---.----------- 129 
The President’s discretion in the national public interest, in 
directing his executive subordinates to withhold confidential k 
I eet rn el a bi SE dead otis ae nbin nee << 129 


IV. Tue Statutes DesicNep To Compret TESTIMONY AND THE 
PropucTIoN oF REcorDs IN CONGRESSIONAL INVESTIGATIONS 


Title 2, United States Code, sections 102, 103, 104, derived from sections 


Re een. cuminmmn mn maenc meme 130 

Every person summoned to appear before either House must give 
testimony and produce papers___----.-..----.----------------- 130 

The foregoing sections apply to private individuals, not to the execu- 
Cee eee ts meteearte 131 

Title 5, United States Code, section 105a: Information furnished commit- 
tees of Congress on request een ai Riedl annie died Siete amet © 131 


The legislative history of section 105a shows that the Committee on 
Expenditures in the Executive Departments may demand from 
heads of departments information previously available to them in 


the reports of the executive departments_ ~~ _---...---.----_--- 131 
Section 105a effects no change in the discretionary right of heads of 

departments to keep information and records confidential__-__---_--- 132 

Sections 134 (a) and 136 of the Legislative Reorganization Act of 1946_-_ 132 
Section 134 (a) gives each standing committee of the Senate authority 

to subpena witnesses to produce papers._________-----.--------- 132 


Section 136 provides for each standing committee of the Senate and 
the House to exercise continuous watchfulness of the execution of 
all laws by the administrative agencies __._.....---..-.---------- 133 
Following debate in Senate, Senator LaFollette yielded to Senator 
Donnell’s persuasive a ument: Under our type of government the 
legislative branch sould not make the executive departments sub- 
servient to it; the word “surveillance” which was originally in 
section 136 was striken out and the word “‘watchfulness”’ substituted 
a aS aon ks aca lallciasdioiiinn sph dais ried eterno th ms = olor nw 134 
Senator McClellan’s amendment, which would have enabled a joint 
committee of the two Houses to subpena any employee of the 
Federal Government, and to compel production of papers by 
Government agencies, was rejected_-._......------------------ 134 
Conclusion: The legislative history of sections 134 (a) and 136 point 
to no fundamental change in the laws and the right of the executive 


departments to withhold confidential papers __- -- _- 135 
Department regulations concerning the use of records—Title 5, United 

ON RN NE is tiles ae eee ak nad at nce~--- 135 
The head of each department i is authorized to provide regulations for 

the custody and use of the records and papers of his department- 135 


Attorney General Moody’s statement on the broad discretion possessed 
by each head of department concerning records _____- aetna 
Section construed in Boske v. Comingore and Ex Parte Sacket: 
The United States Supreme Court sustained a rule of the Treasury 
Department which took from a collector all discretion concern- 
ing use of records for any purpose other than collection of 
a ae ein Sm 135 
Attorney General’s power to make rules concerning papers in his 
department upheld, agent of Federal Bureau of Investigation 
refused to produce records under subpena in court proceeding 135 
Section 1076, Revised Statutes: Court of Claims may call upon depart- 
ments for information or papers, but head of any department may 
refuse to comply, in the public interest_- ___- 136 
Title 5, United States Code, section 488: Secretary of the Interior, when 
not prejudicial to Government’s interest, may furnish copies of official 
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Some leading decisions: Anderson v. Dunn, Kilbourn v. Thompson, In re Page 
Chapman, McGrain v. Daugherty, Sinclair v. United States_- - -- 136 
= foregoing cases involve the powers of the House or the Senate 
to punish a private individual for contempt because of a refusal to 
ole: a eulpena: scone ebwcnui elias! ysl cpl edanoehst 136 
9 Since the Senate and House eventually retreated upon the flat refusal 
of the executive departments to answer questions, the legal prob- 
lems have not been presented to the courts_-_- 136 
9 How is the Supreme Court likely to decide the issue conce rning ‘the with- 
? holding of confidential papers by the executive branch?_ 136 
McGrain v. Daugherty discussed: Case involved the right of. priv ate 
individual to refuse to obey subpena of Senate committee. The 
Court’s holding was predicated on a practice by the legislative 
branch, long continued, to summon private persons before the 
0 Houses of Congress-_-_ _- 136-138 
Court points to admissible measures of relief, if Congress oversteps 
0 proper bounds, as in Kilbourn v. ee and Marshall y. 
Gordon- Le 138 
1 Kilbourn case holds that Congress may not punish, a private pel rson 
for contempt, if matter concerning which inquiry is sought by Con- 
1 gress was then pending in court_ ; : 138 
Marshall case holds that Federal district attorney could not be 
punished for contempt of House, because he sent an ill-tempered 
letter calculated to arouse the indignation of the House _... 1388-139 
1 Conclusions to be drawn from the Daugherty case: 
(1) Supreme Court has not hesitated to reject improper asser- 
_tions of congressional power against private persons 139 
> (2) Since 1796, executive branch has asserted right to say “no’”’ 
to Houses of C eee ta OE ee 139 
9 (3) Since 1800, decisions have held that the President or head of 
de _partment need not give testimony or produce papers 
which required secrecy - 139 
3 (4) Never in our history has either House taken steps to enforce 
requests for production of testimony or documents- __- 139 
The foregoing point to a practical construction, long continued, of the 
constitutional provisions respecting their powers by the executiv e 
and legislative branches_ SE Ne IS MS i Se i i whee yates 139 
United States Supreme Court could not lightly pass over 150 years of 
4 legislative acquiescence in a power asserted by the Executive-___- 139 
Daugherty and Sinclair cases prescribed bounds of power which Con- 
gress and its committees may not exceed. The rights of private 
persons guarded “by fundamental law’’____._...-----.--------- 140 
4 Rights of executive branch guarded by same fundamental law, the 
Constitution, which declares the executive branch to be independ- 
ent of the other two branches, and gives it right to resist unbounded 
35 SES IE) CI os kere en ae ee oe a a eter 140 
Supreme Court’s ruling that private witnesses may rightfully refuse 
35 to answer applies to President and heads of departments who have 
their rights, not to answer improper inquiries —_.....-...-------- 140 
35 President Truman’s directive to officers and employees in the executive 
Ns atte mie Sake wes oe ret ens ree we oe eg Re ees ta te ge a 140 
35 President Truman, by memorandum of March 13, 1948, directs officers 
and employees in the executive branch to send subpena requests to 
IE he Rs Se EE NE EF CR) 140 
The Federal employees loyalty program: policy of administration to 
carry out that program on confidential basis___.......-.-------- 141 
35 The Condon episode primary reason for issuance of President’s memo- 
NII a asia: cP assis peach aadean ales Seals ida aig Bink = Pamala Patino tineiatet 141 
House Committee on Un-American Activities released report charging 
35 IE SEE CONN oo rane hoe ame vs eRe es me panty hae eee 141 
Secretary of Commerce refused to make available confidential files 
relating to loyalty investigation with regard to Dr. Condon_-_---- 141 
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Resolution directing all executive departments to furnish information to Page 


House and Senate committees (H. J. Res. 342)_-.....-.--.-...------ 141 
Resolution aims at coercion of executive departments-_-.........--- 142 
Tested by Supreme Court decisions, resolution constitutes unconsti- 

tutional encroachment by legislative branch upon executive branch. 142 


Concluding statement: Statutes designed to compel testimony and 
production of records affect only private individuals—not the execu- 
tive departments or their officials....................-...-.- .- 142 
Clear import of Daugherty and Sinclair cases—United States Supreme 
Court will not sanction unrestrained inquiry of the executive branch 
ye ar ONC Sig ae Beek Se ee Lk ke 142 
mR ll Gk ett 4 Wa Ge bbntakienrwsdiwontendieccus 143-146 
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INTRODUCTORY 


For over 150 years—almost from the time that the American form 
of government was created by the adoption of the Constitution—our 
Presidents have established, by precedent, that they and members of 
their Cabinet have an sadoieied privilege and discretion to kee 
confidential, in the public interest, papers and information whic! 
require secrecy. American history abounds in countless illustrations 
of the refusal, on occasion, by the President and heads of depart- 
ments to furnish papers to Congress, or its committees, for reasons 
of public policy. The messages of our past Presidents reveal that 
almost every one of them found it necessary to inform Congress of 
his constitutional duty to execute the office of President, and, in 
furtherance of that duty, to withhold information and papers for 
the public good. 

Nor are the instances lacking where the aid of a court was sought 
to obtain information or papers from a President and the heads of 
departments. Courts have uniformly held that the President and 
the heads of departments have an uncontrolled discretion to with- 
hold the information and papers in the public interest, and they will 
not interfere with the exercise of that discretion. Students of politi- 
cal science and of our constitutional theory of government are not in 
disagreement as to the fundamental fact that Congress has not the 
power, as 1 of the 8 great branches of the Government, to subject 
either of the other 2 branches to its will. 

The proposition may be simply stated: We have three divisions of 
government, the legislative, the executive, and the judicial. Each 
of them has certain functions to perform, prescribed by the Constitu- 
tion. It is perfectly clear that under the Constitution neither one 
of those divisions may impose its unrestrained will upon the others. 

What is it then which has in the past caused some of the bitter con- 
tests between the Houses of Congress and the Executive concerning 
the availability of certain information and papers which they thought 
they had a right to have, while the President and the heads of the 
departments thought otherwise. The answer seems to lie in the fact 
that our form of Government permits the Senate or the House of Rep- 
resentatives, or both, to be controlled by one of the major parties, while 
the Executive is controlled by another political party. In the struggle 
for political power and supremacy, the Houses of Congress have, on 
occasion, seen fit to make demands on the executive branch which it felt 
went beyond established principles of constitutional law and comity. 
We must remember that one of the principal reasons for the practical 
success of our form of Government is that there has existed this funda- 
mental feeling in each of its branches; that unless in a spirit of good 
sense and comity each of the branches stays within its proper jurisdic- 
tion, and does not seek to dominate the others, the essential unity of 
our Government might be disrupted. This is not to say that there are 
instances lacking where dienindla for information, deemed unreason- 
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able by the Executive, have been made where the majority in the 
legislative branch and the Executive have both been members of one 
political party. Those cases however are very few. Generally the 
conflict has arisen where the majority of one or both of the Houses 
of the Congress have differed Saliiently from that of the President. 

It is only in those relatively few instances of our history where a 
President or the head of a department felt that he could not comply 
with what appeared to him an unreasonable demand for information 
and papers, that we have recorded precedents. Such precedents usu- 
ally take the form of a presidential message addressed to either the 
Senate or the House of Representatives, refusing the information 
sought. In the few instances where demands for information or 
papers have become the subject of court decisions, we have these to 
1elp our study. There are also opinions of the Attorneys General 
rendered to the various Presidents and the heads of departments which 
deal with this subject. We shall state, in summary form, what the 
precedents show. 

SuMMARY 


It may be well to summarize at the outset what our study of Presi- 
dential messages shows. In every instance where a President has 
backed the refusal of a head of a department to divulge confidential 
information to either of the Houses of Congress, or their committees, 
the papers and the information requested were not furnished. The 

ublic interest was invariably given as the reason for withholding the 
information. Our study also shows that the head of a department 
is generally subject to the President’s direction, and the President 
has the last word on the propriety of withholding the papers. Heads 
of departments are subject to the Constitution, to the laws passed by 
the Congress in pursuance of the Constitution, and to the directions 
of the Presidents of the United States. They are not subject to any 
other directions. While they have frequently obeyed congressional 
demands, whether made by the use of subpena or otherwise, and have 
furnished papers and information to congressional committees, they 
have done so only in a spirit of comity and good will, and not because 
there has been an effective legal means to compel them to do so. 
Under the Constitution, heads of departments cannot be directed by 
a congressional committee in the exercise of their discretion, concern- 
ing the propriety of furnishing papers. 


SUMMARY OF COURT DECISIONS 


A study of court decisions, opinions of the Attorneys General, and 
authoritative textwriters reveals that the issuance of a subpena duces 
tecum, which calls for testimony and papers, by a court to the head of 
a department or Cabinet member need not result in the giving of 
testimony or the production of papers, if they are deemed confidential, 
in the public interest. The President may intervene and direct the 
Cabinet officer or department head not to appear; the person sub- 
penaed would then advise the court of the President’s order and ab- 


stain from appearing altogether. The better practice appears to be, 


wherever practicable, for the head of the department to appear in 
court and claim the privilege of keeping in confidence the informa- 
tion requested. 
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Similarly, where a congressional committee issues a subpena to a 
Cabinet member, the proper practice appears to be to make an appear- 
ance and to divulge only such information as would not conflict with 
the President’s direction, in the public interest. 

The rule may be stated that the President and heads of departments 
are not bound to produce papers or to disclose information communi- 
cated to them, where, in their own judgment, the disclosure would, on 
public considerations, be inexpedient. The reason for the rule was 
succinctly stated by Judge Marshall in Marbury v. Madison} and has 
been reaffirmed in Cunningham v. Neagle? and Meyers v. United 
States” Itis as follows: 

By the Constitution, the President is invested with certain political powers. 
He may use his own discretion in executing those powers. He is accountable 
only to his country in his political character, and to his own conscience. To 
aid the President in performing his duties, he is authorized by law to appoint 
heads of the executive departments. They act by his authority; their acts are 
his acts. Questions which the Constitution and laws leave to the Executive, or 
which are in their nature political, are not for the courts to decide, and there is no 
power in the courts to control the President’s discretion or decision, with respect 
to such questions. Because of the intimate political relation between the 
President and the heads of departments, the same rule applies to them. 


SUMMARY OF THE CONSTITUTION AND THE STATUTES 


Finally, we may thus summarize our study of the Constitution, the 
statutes creating the executive departments, and those which require 
witnesses to appear before congressional committees. The Constitu- 
tion lodges the “executive power” in the President, who “shall take 
care that the laws be faithfully executed.” The President’s oath of 
office requires that he “faithfully execute the Office of President of the 
United States.” All executive functions of our Government belong 
to the President. The executive departments were created by law, in 
order to enable the President to better discharge the executive burdens 
placed upon him by the Constitution. Since the determination of all 
executive questions belongs in theory and by constitutional right to 
the President, heads of departments are executors of the will of the 
President, and subordinate to it. 

While Congress passed the laws creating the executive departments, 
that does not mean that the heads of those departments are subject 
to the orders of the House of Representatives or of the Senate. 
Congress can, by a law, duly passed and signed by the President, 
add to or change the duties of a particular department, or even 
abolish it altogether. It also has the power to deny appropriations 
toadepartment. But that is all it may do. It may not use its legis- 
lative power to compel a head of a department to do an act which 
the President must disapprove in the proper discharge of his execu- 
tive power, and in the public interest. And any law passed by Con- 
gress, designed to compel the production of papers by heads of 
departments would necessarily have to comply with the constitutional 
requirement that the President is as supreme in the duties assigned 
to him by the Constitution, as Congress is supreme in the legislative 
functions assigned to it. In other words, Cihetinn cannot, under 
the Constitution, compel heads of departments by law to give up 
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oe and information, regardless of the public interest involved; 
and the President is the judge of that interest. Such a law would 
render the President powerless in a field of action entrusted to his 
complete care by the Constitution. 

Up to now, Congress has not passed such a law. Some of the 
statutes recognize the executive discretion to withhold such papers 
and information as the public good requires. The remaining statutes 
affect only private individuals. 

Heads f 9 departments are entirely unaffected by existing laws which 
prescribe penalties for failure to testify and produce papers before 
the House of Representatives or the Senate, or their committees. 


I. In,usrrations or Rerusats By Our Presents, AND THER Heaps 
or DeparRTMENTS, To FurnisH INFORMATION AND PAPERS 


William Howard Taft, in his book entitled “Our Chief Magistrate 
and His Powers,” states: 

The President is required by the Constitution from time to time to give to 
Congress information on the state of the Union, and to recommend for its 
consideration such measures as he shall judge necessary and expedient, but 
this does not enable Congress or either House of Congress to elicit from him 
confidential information which he has acquired for the purpose of enabling 
him to discharge his constitutional duties, if he does not deem the disclosure 
of such information prudent or in the public interest (p. 129). 


PRESIDENT WASHINGTON’S ADMINISTRATION 


In March 1792, the House of Representatives passed the following 
resolution : 

Resolved, That a committee be appointed to inquire into the causes of the 
failure of the late expedition under Major General St. Clair; and that the said 
committee be empowered to call for such persons, papers and records, as may 
be necessary to assist their inquiries (3 Annals of Congress, p. 493). 

This was the first time that a committee of Congress was appointed 
to look into a matter which involved the executive branch of the 
Government. The expedition of General St. Clair was under the 
direction of the Secretary of War. The expenditures connected 
therewith came under the Secretary of the Treasury. The House 
based its right to investigate on its control of the expenditure of 
public moneys. It appears that the Secretaries of War and the 
Treasury appeared before the committee. However, when the com- 
mittee was bold enough to ask the President for the papers pertaining 
to the General St, Clair campaign, President Washington called a 
meeting of his Cabinet (Binkley, President and Congress, pp. 40-41). 

Thomas Jefferson, as Secretary of State, reports what took place 
at that meeting. Besides Jefferson, Alexander Hamilton, Henry 
Knox, Secretary of War, and Edmond Randolph, the Attorney Gen- 
eral, were present. The committee had first written to Knox for 
the original letters, instructions, etc., to General St. Clair. President 
Washington stated that he had called his Cabinet members together, 
because it was the first example of a demand on the Executive for 

apers, and he wished that so far it should become a precedent, 
it should be rightly conducted. The President readily admitted that 
he did not doubt the propriety of what the House was doing, but he 
could conceive that there might be papers of so secret a nature that 
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they ought not to be given up. Washington and his Cabinet came 
to the unanimous conclusion : 


First, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive 
ought to communicate such papers as the public good would permit, and ought 
to refuse those, the disclosure of which would injure the public: consequently 
were to exercise a discretion. Fourth, that neither the committee nor House 
had a right to call on the Head of a Department, who and whose papers were 
under the President alone; but that the committee should instruct their chair- 
man to move the House to address the President. * * * Note; Hamilton agreed 
with us in all these points, except as to the power of the House to call on 
Heads of Departments (Writings of Thomas Jefferson, 1905, vol. 1, pp. 303- 
304). 

The precedent thus set by our first President and his Cabinet was 
followed in 1796, when President Washington was presented with a 
resolution of the House of Representatives which requested him to 
lay before the House a copy of the instructions to the Minister of the 
United States who negotiated the treaty with the King of Great 
Britain, together with the correspondence and documents relative to 
that treaty. Apparent] _lt was necessary to implement the treaty 
with an appropriation which the House was called upon to vote. The 
House insisted on its right to the papers requested, as a condition to 
eee nating the required funds (President and Congress, Wilfred 
E. Binkley re: 44), 

President Washington’s classic reply was, in part, as follows: 

I trust that no part of my conduct has ever indicated a disposition to withhold 
any information which the Constitution has enjoined upon the President as a 
duty to give, or which could be required of him by either House of Congress as a 
right; and with truth I affirm that it has been, as it will continue to be while 
I have the honor to preside in the Government, my constant endeavor to har- 
monize with the other branches thereof so far as the trust delegated to me by 
the people of the United States and my sense of the obligation it imposes to 
“preserve, protect, and defend the Constitution” will permit (Richardson’s 
Messages and Papers of the Presidents, vol. 1, p. 194). 

Washington then went on to discuss the secrecy required in negotia- 
tions with foreign governments, and cited that as a reason for vesting 
the power of making treaties in the President, with the advice and 
consent of the Senate. He felt that to admit the House of Repre- 
sentatives into the treatymaking power, by reason of its constitutional 
duty to appropriate moneys to carry out a treaty, would be to estab- 
lish a dangerous precedent. He closed his message to the House as 
follows: 


As, therefore, it is perfectly clear to my understanding that the assent of 
the House of Representatives is not necessary to the validity of a treaty; * * * 
and as it is essential to the due administration of the Government that the 
boundaries fixed by the Constitution between the different departments should 
be preserved, a just regard to the Constitution and to the duty of my office, under 
all the circumstances of this case, forbids a compliance with your request 
(Richardson’s Messages and Papers of the Presidents, vol. 1, p. 196). 


A fact which writers on this subject generally omit to point out is 
that in his Farewell Address, Washington felt called upon to caution 
against the dangers resulting from the encroachment of one depart- 
ment of the Government upon the others. He wrote: 

It is important, likewise, that the habits of thinking in a free country should 
inspire caution in those intrusted with its administration to confine themselves 


within their respective constitutional spheres, avoiding in the exercise of the 
powers of one department to encroach upon another. The spirit of encroach- 
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ment tends to consolidate the powers of all the departments in one, and thus to 
create, whatever the form of government, a real despotism. * * * The necessity 
of reciprocal checks in the exercise of political power, by dividing and distrib- 
uting it into different depositories, and constituting each the guardian of the 
public weal against invasions by the others, has been evinced by experiments 
ancient and modern, some of them in our country and under our own eyes. To 
preserve them must be as necessary as to institute them (Richardson’s Messages 
and Papers of the Presidents, vol. 1, p. 219). 


THOMAS JEFFERSON’S ADMINISTRATION 


In January 1807, Representative Randolph introduced a resolution, 
as follows: 

Resolved, That the President of the United States be, and he hereby is, re- 
quested to lay before this House any information in possession of the Executive, 
except such as he may deem the public welfare to require not to be disclosed, 
touching any illegal combination of private individuals against the peace and 
safety of the Union, or any military expedition planned by such individuals 
against the territories of any Power in amity with the United States; together 
with the measures which the Executive has pursued and proposes to take for 
suppressing or defeating the same (16 Annals of Congress (1806-7), p. 336). 

The resolution was overwhelmingly passed. The Burr conspiracy 
was then stirring the country. Jefferson had made it the object of a 
special message to Congress wherein he referred to a military expedi- 
tion headed by Burr. Jefferson’s reply to the resolution was by a 
message to the Senate and House of Representatives. Jefferson 
brought the Congress up to date on the news which he had been re- 
ceiving concerning the illegal combination of private individuais 
against the peace and safety of the Union. He pointed out that he 
had recently received a mass of data, most of which had been obtained 
without the sanction of an oath so as to constitute formal and legal 
evidence. 

It is chiefly in the form of letters, often containing such a mixture of rumors, 
conjectures, and suspicions as renders it difficult to sift out the real facts and 
unadvisable to hazard more than general outlines, strengthened by concurrent 
information or the particular credibility of the relator. In this state of the 
evidence, delivered sometimes, too, under the restriction of private confidence, 
neither safety nor justice will permit the exposing names, except that of the 
principal actor, whose guilt is placed beyond question (Richardson’s Messages 
and Papers of the Presidents, vol. 1, p. 412, dated January 22, 1807). 

Since Jefferson had taken the lead in bringing the Burr conspiracy 
to the attention of the country, he necessarily felt called upon, from 
time to time, to bring Congress and the country up to date on various 
phases of the conspiracy and the measures which the Government took 
to combat it. However, he did not consider it safe, for the public 
good, nor just to the persons who had given information to the Gov- 
ernment in confidence, to reveal their names and the evidence which 
they had furnished concerning the conspiracy. It is believed that 
this is the first authoritative instance of a President of the United 
States refusing to divulge confidential information, and the results of 
investigations conducted by the Government, in a criminal cause of 
large dimensions. 


ANDREW JACKSON’S ADMINISTRATION 


On December 12, 1833, President Jackson vigorously declined to 
furnish to the Senate of the United States a copy of a paper which 
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had been published, and which was said to have been read by him to 
the heads of the executive departments,* 

On February 10, 1835, President Jackson sent a message to the 
Senate wherein he declined to comply with the Senate’s resolution 
requesting him to communicate copies of charges which had been made 
to the President against the official conduct of Gideon Fitz, late 
Surveyor-General, which caused his removal from office. The resolu- 
tion stated that the information requested was necessary both in the 
action which it proposed to take on the nomination of a successor to 
Fitz, and in connection with the investigation which was then in prog- 
ress by the Senate respecting the frauds in the sales of public lands. 

The President declined to furnish the information. He stated that 
in his judgment the information related to subjects exclusively be- 
longing to the executive department. The request therefore en- 
croached on the constitutional powers of the Executive. 

The President’s message referred to many previous similar requests, 
which he deemed unconstitutional demands by the Senate: 

Their continued repetition imposes on me, as the representative and trustee 
of the American people, the painful but imperious duty of resisting to the utmost 
any further encroachment on the rights of the Executive (ibid., p. 133). 

The President next took up the fact that the Senate resolution had 
been passed in executive session, from which he was bound to pre- 
sume that if the information requested by the resolution were com- 
municated, it would be applied in secret session to the investigation 
of frauds in the sales of public lands. The President said that, if 
he were to furnish the information, the citizen whose conduct the 
Senate sought to impeach would lose one of his basic rights, namely 
that of a public investigation in the presence of his accusers and of 
the witnesses against him. In addition, compliance with the resolu- 
tion would subject the motives of the President, in the case of Mr. 
Fitz, to the review of the Senate when not sitting as judges on an 
impeachment; and even if such a consequence did not follow in the 
present case, the President feared that compliance by the Executive 
might thereafter be quoted as a precedent for similar and repeated 
applications. 

Such a result, if acquiesced in, would ultimately subject the independent con- 


stitutional action of the Executive in a matter of great national concernment 
to the domination and control of the Senate; * * * 


I therefore decline a compliance with so much of the resolution of the Senate 
as requests ‘copies of the charges, if any,’ in relation to Mr. Fitz, and in doing 
so must be distinctly understood as neither affirming nor denying that any 
such charges were made; * * * (ibid., p. 134). 

Thus we see that President Jackson refused to allow any insinua- 
tions or accusations to be made by the Senate, in secret session, or its 
committee, against a removed executive official. The fact that the 
Senate coupled the request with a proposed investigation by it of 
frauds in the sales of public lands did not alter the President’s view 
that furnishing the papers would violate an individual’s basic rights 
and interfere with the executive function. 

_ A resolution of the House was adopted on January 17, 1837, to 
investigate the condition of the executive departments concerning 
their integrity and efficiency. A committee of the House requested 





* Richardson’s Messages and Papers of the Presidents, vol. 3, p. 36. 
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the President and heads of departments to advise it concerning all 
appointments which were made since 1829 without the advice and 
consent of the Senate and to report all those who had received salaries 
without being in office. President Jackson replied : 

I shall on the one hand cause every possible facility consistent with law and 

justice to be given to the investigation of specific charges; and on the other 
shall repudiate all attempts to invade the just rights of the Bxecutive Depart- 
ments and of the individuals composing the same. 
The President added that department heads might answer requests 
made upon them as they pleased provided they did not injure the 
public service by consuming their own time and that of their sub- 
ordinates, but for himself he added: 

I shall repel all such attempts as an invasion of the principles of justice, as 
well as of the Constitution, and I shall esteem it my sacred duty to the people 
of the United States to resist them as I would the establishment of a Spanish 
Inquisition (Presidential Declaration of Independence, Charles Warren, 10 


Boston University Law Rev. pp. 11, 12, Cong. Deb., vol. 13, pt. 2 (1837), App. 
p. 202). 


JOHN TYLER’S ADMINISTRATION 


In the administration of John Tyler a resolution was adopted by 
the House of Representatives on March 16, 1842, to the effect that 
the President of the United States and the heads of the several de- 
partments be requested to communicate to the House of Representa- 
tives the names of such Members of the 26th and 27th Congresses who 
had applied for office, and for what offices, whether in person or b 
writing or through friends. President Tyler declined to furnish 
the information or to permit the heads of departments to furnish it. 
In a message to the House of Representatives dated March 23, 1842, 
President Tyler stated, in part: 

* * * Applications for office are in their very nature confidential, and if the 
reasons assigned for such applications or the names of the applicants were 
communicated, not only would such implied confidence be wantonly violated, 


but, in addition, it is quite obvious that a mass of vague, incoherent, and per- 
sonal matter would be made public at a vast consumption of time, money and 


TTS ROPER LOSSES 


trouble without accomplishing or tending in any manner to accomplish, as it © 
appears to me, any useful object connected with a sound and constitutional — 


administration of the Government in any of its branches. 

* * * In my judgment a compliance with the resolution which has been trans- 
mitted to me would be a surrender of duties and powers which the Constitution 
has conferred exclusively on the Executive, and therefore such compliance can 
not be made by me nor by the heads of Departments by my direction. The 


appointing power, so far as it is bestowed on the President by the Constitution, — 


is conferred without reserve or qualification. The reason for the appointment © 
and the responsibility of the appointment rest with him alone. I can not per- © 


ceive anywhere in the Constitution of the United States any right conferred © 
on the House of Representatives to hear the reasons which an applicant may — 


urge for an appointment to office under the executive department, or any duty 
resting upon the House of Representatives by which it may become responsible 
for any such appointment. (Richardson, Messages and Papers of the Presi- 
dents, vol. 4, pp. 105-106.) 


The foregoing illustrates the principle that all papers and docu- | 


ments relating to applications for office are of confidential nature, 
and an appeal to a President to make such records public should be 
refused. Civil Service Commission records, containing confidential 
information furnished by applicants for Government employment, 
would come within the reasoning of President Tyler’s refusal to make 
such records public. 
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One of the best reasoned precedents of a President’s refusal to 

rmit the head of a department to disclose confidential information 
to the House of Representatives is President Tyler’s refusal to com- 
municate to the House of Representatives the reports relative to the 
affairs of the Cherokee Indians and to the frauds which were alleged 
to have been practiced upon them. A resolution of the House of 
Representatives had called upon the Secretary of War to communi- 
cate to the House the reports made to the Department of War by 
Lieutenant Colonel Hitchcock relative to the affairs of the Cherokee 
Indians together with all information communicated by him concern- 
ing the frauds he was charged to investigate; also all facts in the 
possession of the Executive relating to the subject. The Secretary 
of War consulted with the President and under the latter’s direc- 
tions informed the House that negotiations were then pendjng with 
the Indians for settlement of their claims; in the opinion of the 
President and the Department, therefore, publication of the report 
at that time would be inconsistent with the public interest. The Sec- 
retary of War further stated in his answer to the resolution that the 
report sought by the House, dealing with alleged frauds which Lieu- 
tenant Colonel Hitchcock was charged to investigate, contained in- 
formation which was obtained by Colonel Hitchcock by ex parte 
inquiries of persons whose statements were without the sanction of 
an oath, and which the persons implicated had had no opportunity 
to contradict or explain. The Secretary of War expressed the opinion 
that to promulgate those statements at that time would be grossly 
unjust to those persons, and would defeat the object of the inquiry. 
He also remarked that the Department had not been given at that 
time sufficient opportunity to pursue the investigation, to call the 
parties affected for explanations, or to determine on the measures 
proper to be taken. 

The answer of the Secretary of War was not satisfactory to the Com- 
mittee on Indian Affairs of the House, which claimed the right to 
demand from the Executive and heads of departments such informa- 
tion as may be in their possession relating to subjects of the delibera- 
tions of the House. 

President Tyler in a message dated January 31, 1843, which is 
frequently cited by writers on the subject under discussion, stated that 
the negotiations with the Cherokee Indians, to which the Secretary 
of War referred, had terminated since the Secretary of War had 
written as aforesaid and he was, therefore, sending to the House all 
the information communicated by Lieutenant Colonel Hitchcock re- 
specting the Cherokees—their condition as a nation and their relations 
to other tribes, However, the President felt that it would be incon- 
sistent with the public interest to transmit to the House Colonel Hitch- 
cock’s suggestions and projects that dealt with the anticipated proposi- 
tions of the delegates of the Cherokee Nation; Colonel Hitchcock’s 
views of the personal characters of the delegates were likewise not 
sent to the House because President Tyler felt that their publication 
would be unfair and unjust to Colonel Hitchcock. 

_President Tyler vigorously asserted that the House of Representa- 
tives could not exercise a inh to call upon the Executive for informa- 
tion, even though it related to a subject of the deliberations of the 
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House if, by so doing, it attempted to interfere with the discretion of 
the Executive. He stated: 


* * * The injunction of the Constitution that the President “shall take care 
that the laws be faithfully executed,” necessarily confers an authority, com- 
mensurate with the obligation imposed, to inquire into the manner in which all 
public agents perform the duties assigned to them by law. To be effective, 
these inquiries must often be confidential. They may result in the collection 
of truth or of falsehood; or they may be incomplete, and may require further 
prosecution. To maintain that the President can exercise no discretion after 
the time in which the matters thus collected shall be promulgated, or in respect 
to the character of the information obtained, would deprive him at once of the 
means of performing one of the most salutary duties of his office. An inquiry 
might be arrested at its first state, and the officers whose conduct demanded 
investigation may be enabled to elude or defeat it. To require from the Executive 
the transfer of this discretion to a coordinate branch of the Government is 
equivalent to the denial of its possession by him and would render him dependent 
upon that*branch in the performance of a duty purely executive (Hinds’ Prece- 
dents of the House of Representatives, vol. 3 (1907), p. 181). 


President Tyler pointed out that although papers and documents 
related to the sphere of the legitimate powers of the House, neverthe- 
less there were occasions when such papers and documents had to be 
kept secret by the executive departments. 


* * * It cannot be that the only test is whether the information relates to a 
legitimate subject of deliberation. The executive departments and the citizens 
of this country have their rights and duties, as well as the House of Repre- 
sentatives; and the maxim that the rights of one person or body are to be so 
exercised as not to impair those of others is applicable in its fullest extent to 
this question. Impertinence or malignity may seek to make the executive de- 
partment the means of incalculable and irremediable injury to innocent parties 
by throwing into them libels most foul and atrocious. Shall there be no dis- 
cretionary authority permitted to refuse to become the instruments of such 
malevolence? 

And although information comes through a proper channel to an executive 
officer, it may often be of a character to forbid its being made public. The officer 
charged with a confidential inquiry, and who reports its result under the pledge 
of confidence which his appointment implies, ought not to be exposed indi- 
vidually to the resentment of those whose conduct may be impugned by the in- 
formation he collects. The knowledge that such is to be the consequence will 
inevitably prevent the performance of duties of that character, and thus the 
Government will be deprived of an important means of investigating the conduct 
of its agents (ibid. p. 181-182). 


President Tyler then stated the principle of law justifying a failure 
to produce papers, whether to a court or to a legislature, which the 
President or the head of a department deemed privileged. 


* * * In the courts of that country from which we derive our great principle 
of individual liberty and the rules of evidence, it is well settled, and the doctrine 
has been fully recognized in this country, that a minister of the Crown or 
the head of a department cannot be compelled to produce any papers, or to dis- 
close any transactions relating to the executive functions of the Government 
which he declares are confidential, or such as the public interest requires should 
not be divulged; and the persons who have been the channels of communica- 
tion to officers of the State are in like manner protected from the disclosure of 
their names. Other instances of privileged communications might be enumer- 
ated, if it were deemed necessary. These principles are as applicable to evi- 
dence sought by a legislature as to that required by a court (ibid, p. 182). 


President Tyler’s message was referred to the Committee on Indian 
Affairs. It responded with great vigor in favor of the unrestricted 
production of papers and documents to the Congress. However, it 
recommended no action by the House in regard to the President’s 
refusal to show all the papers which the House had requested. 
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The refusal by the Secretary of War, and later by President Tyler, 
to make public the results of investigation and inquiries conducted 
by the Government into the manner in which public agents perform 
ee duties is a reiteration of the principle first established by Presi- 
dent Thomas Jefferson, when he had refused to divulge to the House 
of Representatives the results of investigations conducted by the 
Government in a criminal conspiracy. President Tyler cited the 
confidential nature of the inquiry, the fact that both truth and false- 
hood was revealed thereby, and that an inquiry may be incomplete 
and require further prosecution. 

Worthy of significance, also, is the fact that President Tyler re- 
fused to communicate to the House of Representatives the suggestions 
and projects of Lieutenant Colonel Hitchcock concerning the antici- 
rove propositions of the delegates of the Cherokee Nation. The 
views of Colonel Hitchcock concerning the personal characters of the 
delegates of the Cherokee Nation were likewise not communicated 
by President Tyler to the House. The reasons given by the Presi- 
dent for the failure to send the papers and documents referred to 
were that suggestions, suielaatel: projects, views dealing with the 

rsonal character of persons, would not be of aid to Congress in 
iihidion, and their publication would be unfair and unjust to a 
Federal official and inconsistent with the public interest. 


JAMES K. POLK’S ADMINISTRATION 


In 1846, a resolution of the House of Representatives requested 
President Polk to furnish the House an account of all payments made 
on the President’s certificates, with copies of all memoranda regarding 
evidence of such payments, through the agency of the State Depart- 
ment, for the contingent expenses of foreign intercourse from March 4, 
1841, until the retirement of Daniel Webster from the Department of 
State. In 1841, John Tyler was President. Daniel Webster was his 
Secretary of State. The request of President Polk, therefore, was for 
the details of certain payments made by the State Department during 
the preceding administration. 

Polk’s message to the House pointed out that contingent expenses 
covering intercourse between the United States and foreign nations 
were covered by law which provided that against all sums drawn from 
the Treasury, the President was authorized to settle annually with 
accounting officials; the President had the right to make public, or not, 
the character of the expenditure by the type of voucher which he chose 
to file. President Polk stated that where a past President had placed 
the seal of confidence on an expenditure, and the whole matter was 
terminated before he entered office ; 

An important question arises, whether a subsequent President, either volun- 
tarily or at the request of one branch of Congress, can without a violation of the 
spirit of the law revise the acts of his predecessor and expose to public view that 
which he had determined should not be “made public.” If not a matter of strict 
duty, it would certainly be a safe general rule that this should not be done. In- 
deed, it may well happen, and probably would happen, that the President for the 
time being would not be in possession of the information upon which his prede- 
cessor acted, and could not, therefore, have the means of judging whether he had 
exercised his discretion wisely or not (Richardson, Messages and Papers of the 
Presidents, vol. IV, p. 433. 

Polk concluded that the President making an expenditure, deemed 
by him confidential, may, if he chooses, keep all the information and 
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evidence upon which he acts in his own possession. If, for the informa- 
tion of his successors, he leaves the evidence on which he acts on the 
confidential files of one of the executive departments, they do not in 
~~ pee sense become thereby public records. 

inally, Polk stated that if the President was obliged to answer 
the present call— 

He must answer similar calls for every such expenditure of a confidential 
character, made under every administration, in war and in peace, from the 
organization of the Government to the present period. 

Since expenditures of this confidential character had never before 
been made public, Polk feared the consequences of establishing a 
precedent which would render such disclosures thereafter inevitable 
(ibid., pp. oe y 

The foregoing illustrates the principle that what a past President 
has done dies with him.’ Whether or not he leaves behind a record of 
something which by law he was permitted to keep confidential, a sub- 
sequent President will not break that confidence. In the second place, 
despite a keen awareness of a strong public feeling which existed 
throughout the country against secrecy of any kind in the administra- 
tion of the Government, especially in matters of public expenditures, 
President Polk, nevertheless, felt obliged to observe a secrecy, when he 
visualized the consequences of establishing a precedent for similar 
disclosures. In the third place, President Polk pointed to the law 
which had enabled his predecessors in office, in the interests of the 
a safety, to keep expenditures of a certain kind secret in nature. 

f Congress wished to repeal the law it could do so; while the law 
existed a sense of public policy and duty obliged him to observe its 
legge and the uniform practices of his predecessors under it. 

inally, an executed transaction furnishes no greater justification for 
revealing information concerning it, than one which is executory in 
nature; the determining factor appears to be: Was the information 
of a character which the executive department had the right under the 
Constitution and the laws to keep secret? If the answer is “Yes,” a 
President in office is justified in keeping the information from a con- 
gressional committee. 


THE ADMINISTRATION OF JAMES BUCHANAN 


On March 28, 1860, President Buchanan addressed a message of 
protest to the House of Representatives against a resolution of the 
House which provided for a committee of five to investigate whether 
the President of the United States or any other officer of the Govern- 
ment had, by money, patronage or other improper means sought to 
influence the action of Congress for or against the passage of any law 
relating to the rights of any State or Territory. The resolution fur- 
ther sought an investigation into the attempts of any officer or officers 
of the Government to prevent or defeat the execution of any laws. 


Sit eppears that the President has authority over matters in the executive branch 
during his administration. When he leaves office, that is an end to the things he did. 
His successor cannot be called upon to explain his acts. There is no er “It was 
said by Mr. Wirt to be a rule of action prescribed to itself by each administration to 
consider the acts of its predecessors conclusive so far as the Executive is concerned; 
‘Otherwise decisions might be opened back to the nek of Washington, and the acts 
of the Executive kept perpetually unsettled and afloat’ ’’ (The American Executive, Finley 
and Sanderson, p. 193). 
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President Buchanan said: 


I * * * solemnly protest against these proceedings of the House of Represent- 
atives, because they are in violation of the rights of the coordinate executive 
branch of the Government and subversive of its constitutional independence; 
because they are calculated to foster a band of interested parasites and inform- 
ers, ever ready, for their own advantage, to swear before ex parte committees 
to pretended private conversations between the President and themselves, in- 
capable from their nature of being disproved, thus furnishing material for 
harassing him, degrading him in the eyes of the country, and eventually, should 
he be a weak or timid man, rendering him subservient to improper influences 
in order to avoid such persecutions and annoyances; because they tend to de- 
stroy that harmonious action for the common good which ought to be maintained, 
and which I sincerely desire to cherish, between coordinate branches of the 
Government; and, finally, because, if unresisted, they would establish a prece- 
dent dangerous and embarrassing to all my successors, to whatever political 
party they might be attached (Richardson, Messages and Papers of the Presi- 
dents, vol. 5, pp. 618-619). 


ULYSSES 8. GRANT’S ADMINISTRATION 


In the last days of Grant’s administration, in April 1876, when 
the House was Democratic, the House of Representatives, by resolu- 
tion, requested the President to inform the House whether any execu- 
tive offices, acts, or duties, and, if any, what, have been performed 
at a distance from the seat of government established by law. The 
inquiry aroused General Grant, and his declination to furnish the 
information is quite spirited. He stated that he failed to find in 
the Constitution the authority given to the House of Representatives 
to require of the Executive, and independent branch of the Govern- 
ment, an account of his discharge of his purely executive offices, 
acts, and duties. The President went on to say that as of right, the 
House of Representatives may demand from the Executive informa- 
tion necessary for the proper discharge of its powers of legislation 
or of impeachment. ne inquiry in the resolution was apparently 
aimed to find out where executive acts had been performed within the 
last 7 years. That had nothing to do with legislation. If, however, 
the information sought of the President was in aid of the power of 
impeachment, 

It is asked in derogation of an inherent natural right, recognized in this country 
by a constitutional guaranty which protects every citizen, the President as well 
as the humblest in the land, from being made a witness against himself.® 

The President concluded his message by asserting that the perform- 
ance of executive acts by the President exists, and is devolved upon 
him, wherever he may be within the United States, by the Constitu- 
tion. The President’s civil powers are neither limited nor capable 
of limitation as to the place where they shall be exercised ; 

No act of Congress can limit, suspend, or confine this constitutional duty. I 
am not aware of the existence of any act of Congress which assumes thus to 
limit or restrict the exercise of the functions of the Executive. Were there such 
acts, I should nevertheless recognize the superior authority of the Constitution, 
and should exercise the powers required thereby of the President.’ 

It appears that the House request on President Grant was a political 
move to embarrass him by reason of his having spent some of the hot 
months at Long Branch.® 





ceneeen, Messages and Papers of the President, vol. VII, p. 362. 
8 Our Chief Magistrate and His Powers, William Howard Taft, 1916, p. 130. 
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Grant’s reply illustrates that not only may Congress exceed its 


constitutional powers in calling for information, but that its source © 


of power, just like the President’s, is the Constitution, and even an 
act of Congress calling for information which, in the judgment of the 
President, limits or restricts the Executive in the exercise of his 
functions would run counter to the superior authority of the Consti- 
tution. 

GROVER CLEVELAND’S ADMINISTRATION 


One of the greatest debates that ever took place in the annals of 
Congress occurred during the first administration of Grover Cleve- 
land. The “Relations Between the Senate and Executive Depart- 
ments” was the controversy which exclusively took up the sessions of 
the Senate for almost 2 weeks. More than 25 Senators participated 
in the debate, amongst whom were some of our most.noted names and 
authorities in the field of constitutional law.® 

For approximately 25 years prior to Cleveland’s election, the legis- 
lative branch of the Government was controlled by the Republican 
Party. The Senate continued Republican after Cleveland’s election, 
The new President removed from office approximately 650 persons in 
the executive branch. The Senate made demands upon the various 
heads of departments to furnish the documentary evidence on file with 
the departments which showed the reasons for the removals. The 
complaints against the removed officeholders were based on personal 
transgressions or partisan misconduct which were usually made to the 
executive and to the heads of departments by means of letters, ordi- 
narily personal and confidential. Whatever papers or documents 
were thus received on the subject were, for convenience of reference, 
placed together on department files. The —_— were carefully 
examined ; many were cast aside as frivolous or lacking support, while 
others resulted in the suspension of the accused officials.’° 

Early in the Senate session of 1886, frequent requests were made in 
writing by the different committees of the Senate to which nomina- 
tions were referred, directed to the heads of departments having 
supervision of the offices to which the nominations related, asking the 
reasons for the suspensions of officers whose places the nominations 
were intended to fill, and for all papers on file which showed the rea- 
sons for the suspensions. Replies were made to the committees by 
the heads of departments stating that, by direction of the President, 
they declined to furnish the papers and the reasons, on the ground 
that the public interest would not be promoted thereby, or on the 
ground that the papers related to a purely executive act. The fore- 
going numerous requests finally led up to an incident which has be- 
come famous in American history and in constitutional law. The 
Senate, by resolution, denounced the Attorney General for failing to 
furnish information and papers relating to the suspension of George 
N. Duskin, district attorney in Alabama. President Cleveland had 
appointed one Burnett in Duskin’s place and had sent to the Senate 
Burnett’s nomination. The Judiciary Committee of the Senate asked 
the Department of Justice for the papers touching the suspension 
and appointment. The papers relating to the suspension were not 


® Congressional Record, vol. 17, Pp. 2211-2814, March 9 through March 26, 1886. 
roblems, The Independence of the Dxecutive, pp. 43 ff. 
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sent. The Attorney General was directed by resolution of the Senate 
to transmit those papers. The Attorney General replied that the 
President directed him to say that “the public interest would not be 
prompted by compliance with the resolution.” The great debate to 
which we have referred then took place in the Senate." 

The majority report thus stated the question—whether it was 
within the constitutional competence of either House of Congress to 
have access to the official papers and documents in the various public 
offices of the United States created by laws enacted by themselves? 
The report freely admitted that, except in respect of the Department 
of the Treasury, there was no statute which commanded the head of 
any department to transmit to either House of Congress on its demand 
any information whatever concerning the administration of his de- 
partment. The committee believed, however, that from the nature of 
the powers entrusted by the Constitution to the two Houses of Con- 
gress, it was a necessary incident that either House had the right 
to know all that officially existed or took place in any of the depart- 
ments of the Government. 

The minority report referred to the admission in the majority report 
that no statute conferred the right on either House to direct the At- 
torney General to send to either House any official ok pe and docu- 
ments. The minority wondered whether any grant of power in the 
Constitution to either House required that they should have the right 
to know anything, wherever or in whatever form it may exist, about 
removals or suspensions of Federal officers. 

President Cleveland in his famous message to the Senate of March 
1, 1886, stated that, although public officials of the United States might 
owe their offices to laws enacted by the two Houses of Congress, that 
fact did not encumber the offices with a lien in favor of either branch 
of Congress. While Congress created the executive departments for 
the benefit of the people, to answer the general purposes of govern- 
ment under the Constitution and the laws, the departments were 
nevertheless unembarrassed by any obligation to the Senate as the 
price of their creation.’* Cleveland disclaimed any intent to withhold 
official papers, but he denied that papers and documents inherently 
private or confidential, addressed to the President or a head of a 
department, having reference to an act entirely executive such as the 
suspension of an official, were changed in their nature and became 
official when placed for convenience in the custody of a public depart- 
ment. Concerning such papers, the President felt that he could with 
entire propriety destroy them or take them into his own personal 
custody. 

Referring to the Senate’s wholesale demands for papers from the 
heads of departments, the President stated : 

The requests and demands which by the score have for nearly three months 
been presented to the different departments of the Government, whatever may 
be their form, have but one complexion. They assume the right of the Senate 
to sit in judgment upon the exercise of my exclusive discretion and Executive 


function, for which I am solely responsible to the people from whom I have so 
lately received the sacred trust of office. My oath to support and defend the 





4 For the text of the Senate’s resolution expressing condemnation of the Attorney Gen- 
eral’s refusal, and for the majority and minority reports of the Judiciary Committee, see 
Senate Miscellaneous Documents, vol. 7, 52d Cong., 2d sess., pp. 232-272. The majority 
report is at pp. 235-243; the condemnatory resolution at p. 


aah ees 43; the minority report at 
¥ Ibid., p. 62, Grover Cleveland, Presidential Problems. 
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Constitution, my duty to the people who have chosen me to execute the powers 
of their great office and not relinquish them, and my duty to the chief magis- 
tracy which I must preserve unimpaired in all its dignity and vigor, compel me 
to refuse compliance with these demands (ibid., pp. 63-64). 


The President analyzed the contents and the character of the infor- | 


mation which had been addressed to him and to the heads of the 
departments by private citizens concerning the removed officials. He 
refused to ak official character to papers and documents solely 
because they were in the executive departments. 

There is no mysterious power of transmutation in departmental custody, nor is 
there magic in the undefined and sacred solemnity of Department files. 
Papers and documents do not derive official character when they are 
unrelated to a constitutional, statutory, or other requirement making 
them necessary to the performance of the official duty of the execu- 
tive." 

The long and bitter controversy ended with a victory for President | 
Cleveland. The Senate voted to confirm Burnett for the place vacated 
by Duskin’s suspension. 

President Cleveland thus established a precedent which for the first 
time set apart private papers in the executive departments from pub- | 
lic documents. While it is hard to define each, we may state, if we | 
follow President Cleveland’s reasoning, that those papers in the exec- — 
utive departments which relate purely to executive acts and duties © 
lodged in the President alone by the Constitution, remain private and | 
unofficial despite their filing in the executive departments. On the 
other hand, papers and documents which relate to matters in which 
Congress does have a right to participate, in connection with its legis- 
lative or other duties prescribed for it by the Constitution, may prop- 
erly be called for. The real question, of course, is who determines the 
character of the papers? Cleveland established that the President | 
does. The Executive is not to be subjected to inquiry arising from 
the motives and purposes of the Senate, as they are day by day devel- 
oped, and that the President need not wait for the Senate to be satis- | 
fied with the President’s choice or selection (ibid., p. 378). 

For complete text of President Cleveland’s message, see Richardson, 
Messages and Papers of Presidents (vol. 8, pp. 375-383). 
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THEODORE ROOSEVELT’S ADMINISTRATION 


President Roosevelt established the principle that heads of the 
executive departments are subject to the Constitution, to the laws 
passed by Congress in pursuance of the Constitution, and to the’ 
directions of the President, but to no other directions whatever. His 
vigorous assertion produced one of the historic debates on the rela- 
tionship between Congress and the Executive, and an effort by the | 
Judiciary Committee of the Senate to compel, by law, the production | 
of all papers and documents filed in the public offices, when called for | 
by the Senate or its committees. i 

On January 4, 1909, the Senate passed a resolution directing the | 
Attorney General to inform the Senate whether legal proceedings had | 
been instituted by him against the United States Steel Corp. on/ 
account of the absorption by it of the Tennessee Valley Coal & Iron’ 


143 Richardson, Messages and Papers of the Presidents, vol. 8, pp. 378-379, 381. 
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Co.; if no proceedings had been instituted the Attorney General was 
required to state the reasons for such nonaction. The resolution also 
asked the Attorney General to state whether an opinion was rendered 
by him concerning the legality of the absorption, and to attach a copy 
of the opinion. 

President Roosevelt, in a special message to the Senate dated Janu- 
ary 6, 1909, stated that he had been orally advised by the Attorney 
General that, in his opinion, there was insufficient grounds for legal 
proceedings against the Steel Corporation. President Roosevelt also 
sent to the Senate a copy of a letter which he had sent to the Attorney 
General which gave the details of an interview between the President 
and Judge Gary and Mr. Frick of the United States Steel Corp. He 
closed his message with the statement : 


I have thus given to the Senate all the information in the possession of the 
executive department which appears to me to be material or relevant, on the 
subject of the resolution. I feel bound, however, to add that I have instructed 
the Attorney General not to respond to that portion of the resolution which calls 
for a statement of his reasons for nonaction. I have done so because I do not 
conceive it to be within the authority of the Senate to give directions of this 
character to the head of an executive department, or to demand from him 
reasons for his action. Heads of the executive departments are subject to the 
Constitution, and to the laws passed by the Congress in pursuance of the Con- 
stitution, and to the directions of the President of the United States, but to no 
other direction whatever (Congressional Record, vol. 43, pt. 1, 60th Cong., 2d 
sess., pp. 527-528). 


The Senate, having been unable to get the documents from the 
Attorney General, thereafter summoned Herbert Knox Smith, head 
of the Bureau of Corporations, to appear before its Committee on the 
Judiciary. When Mr. Smith appeared, the committee informed him 
that if he did not at once transmit the papers and documents 
requested, the Senate would order his imprisonment. Mr. Smith 
reported this to the President; the latter ordered him in writing to 
turn over to the President all the papers in the case, “so that I could 
assist the Senate in the prosecution of its investigation.” What hap- 


pened afterward can best be stated in President Roosevelt’s own 
words: 


I have those papers in my possession, and last night I informed Senator Clark 
of the Judiciary Committee what I had done. I told him also that the Senate 
should not have those papers and that Herbert Knox Smith had turned them 
over to me. The only way the Senate or the committee can get those papers 
now is through my impeachment, and I so informed Senator Clark last night. 

The Senator informed me that the Senate was only anxious to exercise its 
prerogatives and that if the papers were of such a nature that they should not 
be made public the committee was ready to indorse my views. But, as I say, 
it is just as well to take no chances with a man like Culberson [Senator from 
Texas], who is behind this thing, so I will retain those papers until the 3d of 
March at least. Some of these facts which they want, for what purpose I 
hardly know, were given to the Government under the seal of secrecy and cannot 
be divulged, and I will see to it that the word of this Government to the indi- 
vidual is kept sacred. [Italic supplied.] (The Letters of Archie Butt, Per- 
sonal Aide to President Roosevelt, by Abbott, pp. 305-306.) (See also The 
President—Office and Powers, by Corwin, pp. 281 and 428.) 


The effort made by the Senate to get the papers took pipes in Janu- 
ary 1909. Theodore Roosevelt’s term of office expired at midnight, 


March 3, 1909. His challenge to the Senate to impeach him, if it 
wished to get the papers which he felt should not be made public, was 
fortified by powerful legal argument. Roosevelt had ordered the 
head of the Bureau of Corporations to get a decision from the Attorney 
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General that the papers should not be made public. The Attorney 
General followed the provisions of the act of 1903, when he reasoned 
that the President was to judge what information should be made 
public. Faced with the Senate committee’s insistence that the Com- 
missioner of Corporations violate both the law and the practices of his 
predecessors or face imprisonment, the Attorney General memueied 
that the papers be turned over to the President in order that the latter 
might thereafter instruct the Commissioner concerning their disposi- 
tion. (27 Op. A.G.150.) 

Thwarted in its efforts to obtain the records from two heads of 
departments, there was introduced the following Senate resolution : 

Resolwed by the Senate, That any and every public document, paper, or record, 
or copy thereof, on the files of any department of the Government relating to 
any subject whatever over which Congress has any grant of power, jurisdiction, 
or control, under the Constitution, and any information relative thereto within 
the possession of the officers of the department, is subject to the call or inspection 
of the Senate for its use in the exercise of its constitutional powers and juris- 
diction (43 Congressional Record 839 (1909) ). 
An exciting and prolonged debate followed.* In brief, the arguments 
of the Senators who favored adoption of the resolution were : Congress 
was responsible, in the very beginning of our Government, for creating 
by statute the executive departments. What Congress created, it can 
at any time modify by statute or entirely abolish. Since Congress 
created the departments, the heads of those departments owe their 
ee obligation to it. Either House of Congress may, therefore, 

emand compliance by heads of departments with calls for informa- 
tion and papers.” It is significant that the Senate debate was entirely 
based upon the great debate which took place in the Senate during 
Cleveland’s first administration, in 1886. Proponents of the resolu- 
tion urged that since the Senators who were members of the Judiciary 
Committee, in 1886, were amongst the truly great names in the field 
of constitutional law in the history of our Government, and since both 
the majority and minority reports in the controversy with President 
Cleveland united on a fundamental proposition, they thought it best 
to base the resolution on that proposition, to wit: That every public 
document or paper relating to any subject whatever, concerning which 
Congress had jurisdiction, was subject to a call for inspection by either 
the House or the Senate.’® 

Opponents of the resolution argued that it was impossible to settle 
a controversy with the executive branch by means of a resolution. 
Final settlement lay “in the observance b both Houses of Congress 
of the constitutional relations that exist between the coordinate de- 
partments of the Government.” ‘7 Senator Dolliver asked some pointed 
questions which struck at the vitals of the controversy. He wished to 
know to what department of the Government the executive depart- 
ments belonged. They certainly did not belong to the legislative or the 
judicial branches. He thought it would be a very interesting matter 
to determine what jurisdiction the legislative department of the Gov- 
ernment had over the Executive. He noted that it had been customary, 
from the foundation of our Government, to ask for information from 
the executive department, oftentimes, when nobody felt particularly 


% Ibid., pp. 839, 1762 (1909). 

%* 43 Congressional Record 849. 

1%¢ 43 Congressional Record 842. 

™ 43 Congressional Record 8732 (1909). 
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the need of it. It had been a favorite method of introducing subjects 
for debate in the Senate. 


* * * What I want to know is, where Congress gets authority either out of 
the Constitution or the laws of the United States to order an executive Depart- 
—_ enn like a servant. (Italic supplied.) (43 Congressional Record 3732 
(1 ‘ 

Senator Rayner answered the foregoing queries by asserting that 
each House of Congress had the power to order anyone that had infor- 
mation or documents coming within its jurisdiction and control. He 
cited that Kilbourn and the Chapman cases* in support. Senator 
Dolliver replied that those cases involved private citizens who had 
refused to appear and give testimony before committees of the Senate,” 
and not officials of the executive departments. 

The debate developed two striking points of agreement between pro- 
ponents and opponents of the resolution: (1) That there was no law 
which compelled heads of departments to give information and papers 
to Congress; (2) that if the head of a department refused to obey a 
subpena of either of the Houses of Congress, there was no effective 
punishment which Congress could mete out. Senator Bacon, who had 
mtroduced the resolution, was asked the pointed question: Whether 
Congress could by law compel the production of papers by heads of 
departments? He replied that the matter of enforcement presented 
difficulty, and that the same question had been raised in the famous 
1886 debate, in Cleveland’s administration, and it was conceded “that 
there was no present or immediate remedy in case the head of a depart- 
ment or the President should refuse” (43 Congressional Record 849 
(1909) ). Of what use, therefore, was the resolution, urged its op- 

nents, when there was no way to enforce it? The President and 

eads of departments might, in a proper case, decide to pay no atten- 
tion to a request for documents; passing the resolution, therefore, 
would be a futile gesture.’® 

The resolution did not come to a final vote. 

Professor Willoughby, in his well-known treatise, discusses the res- 
olution and refers to the debates in Cleveland’s and Roosevelt’s admin- 
istrations. He concludes that the constitutionality of the positions 
taken by Presidents Cleveland and Roosevelt would seem to be clear. 
Referring to the contests between Congress and the Presidents as to the 
ot of the former to compel the furnishing to it of information, 

illoughby states that it has been established that the President may 


exercise full discretion as to what information he will furnish, and 
what he will withhold.” 


PRESIDENT COOLIDGE’S ADMINISTRATION 


On March 12, 1924, the Senate passed a resolution which provided 
for the appointment of a committee to investigate the Bureau of In- 
ternal Revenue, with authority to hold hearings and subpena wit- 
nesses. In a letter dated April 10, 1924, to President Coolidge, 
Andrew Mellon, Secretary of the Treasury, pointed out that although 
the purpose of the committee was to obtain information upon which 


See footnote 17 on p. 92. 


% Kilbourn v. Thompson, 103 U. S. 168; In re Chapman, 166 U. S. 661. 
#43 Congressional Record 3730 (1909 


”W. W. Willoughby, The Constitutional Law of the United States, 2d edition (1929), 
pp. 1488-1491. 
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to recommend to the Senate reforms in law and in administration of 
the Bureau, it now appeared that the committee intended to vent a 
personal grievance of Senator Couzens, the author of the resolution in 
the Senate, against Mr. Mellon. The committee sought out all com- 
panies in which Mr. Melion was interested, and directed its investiga- 
tion activities solely against those companies. 

President Coolidge in a special message to the Senate dated April 
11, 1924, stated that it was recognized, both by law and custom, that 
there was certain confidential information which it would be detri- 
mental to the public service to reveal. He recognized that it was 
legitimate for the Senate to indulge in political discussion and 
partisan criticism. 

But the attack which is being made on the Treasury Department goes beyond 
any of these legitimate requirements. Seemingly the request for a list of the 
companies in which the Secretary of the Treasury was alleged to be interested, 
for the purpose of investigating their tax returns, must have been dictated by 
some other motive than a desire to secure information for the purpose of 
legislation. * * * 

The constitutional and legal rights of the Senate ought to be maintained at 
all times. Also the same must be said of the executive departments. But these 
rights ought not to be used as a subterfuge to cover unwarranted intrusion. 
It is the duty of the Executive to resist such intrusion and to bring to the atten- 
tion of the Senate its serious consequences. That I shall do in this instance 
(65 Congressional Record 68th Cong., 1st sess., p. 6087). 

In reply, Senators Robinson and Walsh stated on the floor of the 
Senate that the committee had never attempted to compel the produc- 
tion of confidential records. Everything which the committee re- 
ceived came from voluntary witnesses and by departmental courtesy 
(Ibid., p. 6108). 


PRESIDENT HOOVER’S ADMINISTRATION 


On June 6, 1930, Secretary of State Stimson wrote the chairman 
of the Senate Foreign Relations Committee in reply to a request for 
confidential telegrams and letters leading up to the London Confer- 
ence and the London Treaty. Secretary Stimson’s confidential memo- 
randum answered “as far as possible” the questions contained in 
the request. He refused, however, to divulge the contents of the other 
pees called for, on the ground that he had been directed by the 

resident to say that their production would not, in his opinion, be 
compatible with the public interest.” 

On June 12, 1930, the Foreign Relations Committee adopted a 
resolution to the effect that the committee regarded all facts which 
entered into the antecedent or attendant negotiations of any treaty 
as relevant and pertinent, when the Senate was considering a treaty 
for the purpose of ratification. The committee went on to assert its 
right to have full and free access to all records touching the nego- 
tiations of the treaty, basing its right on the constitutional preroga- 
tive of the Senate in the treatymaking process. 

The bitterness of the debate in the Senate culminated in a message 
from President Hoover to the Senate dated July 11, 1930, wherein 
he pointed out that there were a great many informal statements and 
reports which were given to our Government in confidence. The 
Executive was under a duty, in order to maintain amicable relations 


“= 72 Congressional Record, 12029 (1930). 
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with other nations, not to publicize all the negotiations and statements 
which went into the making of the treaty. The Executive must not 
be guilty of a breach of trust, nor violate the invariable practice of 
nations. He concluded as follows: 

* * * No Senator has been refused an opportunity to see the confidential 
material referred to, provided only he will agree to receive and hold the same 
in the confidence in which it has been received and held by the Executive. A 
number of Senators have availed themselves of this opportunity. I believe that 
no Senator can read these documents without agreeing with me that no other 
eourse than to insist upon the maintenance of such confidence is possible. * * * 

In view of this, I believe that to further comply with the above resolution 
would be incompatible with the public interest (S. Doc. No. 216, Tist Cong., 
special sess., p. 2). 

It appears that the Senate was not satisfied by President Hoover’s 
reply. It avoided, however, further wrangling. Senatorial face was 
saved by adopting a resolution of Senator Norris, which stated that 
in ratifying the treaty the Senate did so with the distinct and explicit 
understanding that han were no secret files or documents which in 
any way, directly or indirectly, modified or changed the stipulations 
and agreements in the treaty (73 Congressional Record 378 (1930) ; 
The Developments of Congressional Investigative Power, McGeary, 
p. 103, footnote 20). 

On May 14, 1932, a resolution was presented in the House of Rep- 
resentatives requesting the Secretary of the Treasury to submit to 
the House the testimony, documents, and records which had been pre- 
sented in the investigation conducted by the Secretary of the Treasury 
concerning the importation of ammonium sulfate. The resolution 
was vigorously attacked on the ground that the Government, in ob- 
taining the information, had not disclosed a purpose of intended 

ublicity, and that no business interest would disclose its costs of pro- 
Seation and other confidential data, even for the use of the Federal 
Government, if that information was to be disclosed to the world. 
The resolution appears to have been amended so as to contain the 
phrase “if not incompatible with the public interest.” The Secretary 
of the Treasury wrote the Speaker of the House on May 26, 1932, that 
the information had been furnished to the Treasury with the under- 
standing that it would be treated confidentially. He added: 

As consent has not been given to the disclosure of the information contained 
in the record before the Treasury Department, I am of the opinion that it would 
be incompatible with the public interest to comply with the request contained 
in the resolution (ibid. 11669). 

The reply of the Treasury Department was received by the House 
without comment. 


FRANKLIN D. ROOSEVELT’S ADMINISTRATION 


House Resolution 212 called upon President Roosevelt, “if agreeable 
to him and available,” to transmit to the Speaker of the House of 
Representatives the full transcript of his press conference of May 3, 
1935, on the resolutions of the United States Chamber of Commerce 
concerning the President’s legislative program. The object of the 
resolution was to afford the President an opportunity to send up for 
the record his comments on the resolutions adopted by the chamber of 


275 Congressional Record, 72d Cong., 1st sess., p. 10207 (1932). 
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commerce at Washington, “which constituted the first major offensive 
by the representatives of big business on his program as a whole.” * 

President Roosevelt wrote the Speaker of the House on May 8, 
1935: 

I do not believe, however, that it would be advisable for me to create the prece- 
dent of sending to the Congress for documentary use the text of remarks I make 
at the biweekly conferences with the newspaper representatives here in 
Washington.** 

The President went on to say that he did not wish to create a prece- 
dent of permitting questions and answers which came up at his press 
conferences to be transcribed and printed in the Congressional Record, 
for in such event he could no longer speak informally, as was his habit, 
and would bring about a consciousness of restraint as well as the neces- 
sity for constant preparation of his remarks. 

In 1941, the chairman of the House Committee on Naval Affairs, by 
letter, requested the Federal Bureau of Investigation to furnish the 
committee with reports since June 1939, together with all correspon- 
dence of the Bureau or the Department of Justice in connection with 
investigations made by the Department arising out of strikes, subver- 
sive activities in connection with labor disputes, or labor disturbances 
of any kind in industrial establishments which had naval contracts. 
Attorney General Jackson replied in an opinion in which he pointed 
out that the request for Federal Bureau of Investigation reports was 
one of many which had been received from congressional committees. 
The number of requests alone would have made compliance impractic- 
able, particularly since many of the requests were very comprehensive 
in character. He felt obliged, therefore, in view of the increasing fre- 
quency of those requests, to restate the policy of the Department to- 
gether with the reasons therefor : 

It is the position of this Department, restated now with the approval of and at 
the direction of the President, that all investigative reports are confidential docu- 
ments of the executive department of the Government, to aid in the duty laid upon 
the President by the Constitution to “take care that the laws be faithfully exe- 
cuted,” and that congressional or public access to them would not be in the public 
interest.” 

The Attorney General pointed to the following injurious results 
which would follow disclosure of the reports: (1) Disclosure would 
seriously prejudice law enforcement; (2) disclosure at that particular 
time would have prejudiced the national defense ; (3) disclosure would 
seriously prejudice the future usefulness of the Federal Bureau of 
Investigation, for keeping of faith with confidential informants was 
an indispensable condition of future efficiency; (4) disclosure might 
also result in the grossest kind of injustice to innocent individuals, 
because the reports included leads and suspicions, and sometimes even 
the statements of malicious or misinformed people. 

The opinion of the Attorney General accorded with the conclusions 
which had been reached by a long line of predecessors, and with the 
position taken by the President from time to time since Washington’s 
administration. He concluded by stating that exercise of this discre- 
tion in the executive branch had been upheld and respected by the 
judiciary. 

379 Congressional Record 7002 (1935). 


* Ibid., p. 7186. 
% 40 Opinions, A. G., No. 8, April 80, 1941, 
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On January 20, 1944, a Select Committee To Investigate the Federal 
Communications Commission met in order to listen to the testimony 
of J. Edgar Hoover, Director, Federal Bureau of Investigation, who 
had been served with a subpena to appear before the committee. The 
committee had been conducting hearings pursuant to a resolution of 
the House of Representatives of January 19, 1943, which empowered 
the committee to conduct an investigation of the Federal Communica- 
tions Commission. The purpose of the investigation was to determine 
whether the Ciniudasiae Gane been acting in accordance with law and 
the public interest. The committee was authorized to require the 
attendance of witnesses and production of books and papers by 
subpena. Mr. Hoover was not required by the subpena with which he 
had been served to produce any documentary evidence. However, he 
was shown certain letters, which he refused to admit he received in the 

rformance of his duties as Director of the Bureau. We will quote 

om the record of the hearing before the committee: 

Mr. Garey (committee counsel). You were asked at the last hearing to produce 
before this committee the written directive which you had received from the 
President of the United States respecting the scope of the testimony which you 
were not to give, putting it in one way, or which you would be permitted to give, 
before this committee. Are you now ready to produce that written directive? 

Mr. Hoover. I am not (hearings, vol. 2, House, 78th Cong., Select Committee To 
Investigate the Federal Communications Commission (1944), p. 2337). 

The record shows that the chairman of the committee, in order to lay 
the foundation for consideration of the matter by the committee in 
executive session, directed Mr. Hoover, on behalf of the committee, to 
answer the question and to produce the written directive of the Presi- 
dent of the United States directing him not to testify, in certain 
respects, before the committee. 

Mr. Hoover declined to comply with the direction of the chairman. 
Mr. Hoover told the committee that he had discussed with the Execu- 
tive Assistant to the Attorney General the matters which he felt he 
would be asked. ‘Those matters related to fingerprint records, certain 
matters relating to activities at Pearl Harbor, and certain operations 
of the Bureau. Mr. Hoover disclaimed any desire to interfere with 
the work of the committee. However, the President had directed him 
not to testify to any matter, or to any correspondence relating to inter- 
nal security, and the Attorney General had construed questions relat- 
ing to fingerprint records, and the matters relating to activities at 
Pearl Harbor, as fully within that category. Mr. Hoover had with 
him a copy of the President’s direction in writing. He would not, 
however, produce the copy for the benefit of the committee for reasons 
given in a letter of the Attorney General addressed to the chairman 
of the committee.” The letter read in part as follows: 


I have carefully considered the request of Mr. Garey, counsel for the commit- 
tee, that I produce before your committee a copy of the document that I received 
from the President directing Mr. Hoover not to testify before your committee 
about certain transactions between this Department and the Federal Communi- 
cations Commission. 

It is my view that as a matter of law and of long-established constitutional 
practice, communications between the President and the Attorney General are 
confidential and privileged and not subject to inquiry by a committee of one of 
the Houses of Congress. In this instance, it seems to me that the privilege 
should not be waived; to do so would be to establish an unfortunate precedent, 
inconsistent with the position taken by my predecessors. 


* * = = * * * 





* Letter dated January 22, 1944, signed Francis Biddle, Attorney General. 
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Furthermore, I should like to point out that a number of Mr. Garey’s questions 
related to the methods and results of investigations carried on by the Federal 
Bureau of Investigation. The Department of Justice has consistently taken the 
position, long acquiesced in by the Congress, that it is not in the public interest 
to have these matters publicly disclosed. Even in the absence of instructions 
from the President, therefore, I should have directed Mr. Hoover to refuse to 
answer these questions (ibid., 2338-2339). 

The chairman of the committee recognized the privilege, which had 
been granted to the executive departments from the beginnings of our 
Government, in these words: 

* * * Under this general question of the right of the witness to refuse to tes- 
tify, we have a situation where the law seems to be rather indefinite, but for over 
140 years a certain exemption has been granted to the executive departments, 
particularly where it involves military secrets or relations with foreign nations. 
Yet we, of course, realize that the President, by a blanket order, could not 
exempt a witness who is an official in an executive department, I take it, from the 
duty of testifying when properly called before a committee like this one, with its 
authority (ibid., 2305). 

The chairman recognized the committee’s desire, in wartime, not to 
interfere with the executive departments in maintaining proper se- 
erecy. He therefore suggested that counsel ask Mr. Hoover other 
questions which he deemed pertinent. Counsel to the committee 
stated that none of the questions which he had put to Mr. Hoover dealt 
with internal security or national security. 

Mr. Hoover was asked a number of other questions, to which he 
replied that they fell within the restrictions of the Presidential direc- 
tive to him. 

Counsel for the committee stated that the House might want a 
record of the proceedings in the event that it elected to exercise its 
constitutional powers to compel answers to questions put to Mr. 
Hloover. Accordingly, the chairman of the committee directed Mr. 
Hoover to answer each and every question put to him by counsel which 
Mr. Hoover had refused to answer. Mr. Hoover reiterated his decli- 
nation to answer the questions for the reasons previously given. 

Thus, we see the issue squarely raised between the head of the 
Bureau of Investigation and the Attorney General, who determined, 
in their own judgment, whether questions put to Mr. Hoover by the 
House committee came within the directive of the President. Neces- 
sarily, matters of discretion were left, by the President’s order to 
Mr. Hoover, to both the Attorney General and to Mr. Hoover. The 
record of the hearings appears to be silent as to any action taken 
by the committee, following Mr. Hoover’s refusal to testify or pro- 
duce the President’s directive, pursuant to the subpena. 

The same committee had also issued a subpena to Harold D. Smith, 
Director of the Bureau of the Budget, to appear before the committee 
and to produce the files and correspondence in the Bureau of the 
Budget. Those files dealt with requests of the War and Navy Depart- 
ments to the President for an Executive order transferring the func- 
tions of the Radio Intelligence Division of the Federal Communica- 
tions Commission to the military establishments. The subpena also 
sought to obtain the recommendations of the Bureau of the Budget. 

On July 9, 1943, Mr. Smith appeared before the committee. He 
had previously, by letter, ae the chairman of the committee 
that the matters which the committee sought to obtain from him 
affected the national defense, and that the President had issued in- 
structions that the files and correspondence of the Bureau of the 
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Budget should not be made public because of their confidential nature 
and because disclosure would not comport with the public interest 
(committee hearings, vol. 1, p. 34). 

The opinion of Attorney General Jackson, previously referred to,”" 
was also cited by Mr. Smith as a reason for not complying with the 


subpena. 

The record of Mr. Smith’s testimony also shows that the files and 
documents which had been subpenaed were turned over to the White 
House, at the request of someone there, in Mr. Smith’s absence. 

Congressman Hart asked Mr. Smith: 

You feel compelled to carry out the orders of the Chief Executive? 

Mr. SmirH. That is right.” 

The chairman of the committee then stated that the issue presented 
was going to be fought out. In order to make the record stand on the 
responses which had been given to the subpena, the chairman directed 
the witnesses to produce the documents called for. Mr. Smith replied 
that in view of the position which he had taken, on the advice of coun- 
sel, he could not make the documents available.” 

F inally Mr. Smith was asked whether he would produce the docu- 
ments at an executive session of the committee. The Director of the 
Bureau of the Budget subsequently advised the chairman of the com- 
mittee that he had no choice but to decline to testify or otherwise 
furnish the committee with any information in the possession of the 
Bureau concerning the matters mentioned, whether in executive ses- 
sion or otherwise, by reason of the instructions which he had received 
from the President, and for the additional reasons given in the opinion 
of the Attorney General.*° 

James L, Fly, Chairman of the Federal Communications Commis- 
sion and Chairman of the Board of War Communications, was also 
subpenaed to appear before the aforesaid committee. 

e appeared on July 9, 1943, and did not produce the records de- 
scribed in the subpena. He told the committee that he was bound by 
the decision of the Board of War Communications, of which he was 
one member, and that even if he had the documents in his custody, he 
would have no choice but to decline to hand them over to the com- 
mittee. 

The records in question were in the possession of Mr. Denny, general 
counsel of the Federal Communications Commission, who was present 
at the time Mr. Fly was testifying before the committee. Mr. Denny 
had also been subpenaed. He advised the committee that he had in 
his possession the papers called for. Neither Mr. Denny, nor Mr. Fly, 
exhibited the records to the committee. Both felt bound by the deci- 
sion of the Board of War Communications.” 

Acting Secretary of War Robert P. Patterson received an invitation 
by letter to appear before the committee and to produce certain docu- 


™ Vol. 40, Opinions, A. G., No. 8. 

ae Select Committee To Investigate the Federal Communications Commission, 
vol. 1, p. 36. 

*Tbid., 39. 

*® Vol. 40, Opinions, A. G., No. 8, April 30, 1941. 

“| Hearings, Select Committee To Investigate the Federal Communications Commission, 
vol. 1, pp. 46, 48 through 67. 
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ments. Several Army officers were also requested to appear. The 
reply of Mr. Patterson in part was as follows: 

The President directs that the committee be informed that he, the President, 
refuses to allow the documents to be delivered to the committee as contrary to 
the public interests. For the same reason, I am unable to permit the witnesses 
to appear (ibid., 67). 

Counsel for the committee noted in the record that the Secretary of 
War’s refusal to allow the documents to be delivered was based upon 
the President’s direction. However, the Secretary’s decision not to 
permit the Army officers to appear was based upon the Secretary’s 
own judgment. 

Similarly, James Forrestal, Acting Secretary of the Navy, replied 
to a committee request for the testimony of naval officers and for cer- 
tain documents from the files of the Navy Department. Mr. Forrestal 
declined permission for the naval officers, active or inactive, to appear. 
He closed his letter to the committee by stating: 

The President of the United States authorizes me to inform the committee 
that he, the President, refuses to allow the documents described in your letter 
to be delivered to the committee, as such delivery would be incompatible with the 
public interest (ibid., 68). 

Again, we see that the President and members of his Cabinet, as 
well as heads of departments, exercised their own discretion concern- 
ing the propriety of furnishing testimony and papers to a committee 
of the House. 

It may be added that the testimony of 10 Army officers, 20 naval 
officers, and the production of documents in 20 categories of the Army 
and 25 categories of the Navy were requested by the committee. By 
direction of the President, the production of the testimony and docu- 
ments requested were refused.” 

Although Congressman Cox, chairman of the committee, inserted 
two statements in the Record which were critical of the Chief Execu- 
tive by reason of the latter’s refusal to permit heads of departments 
and members of the Cabinet to furnish information and papers, the 
committee thought it wise not to press the issue.* 

Apparently no further action was taken by the committee, following 
refusals of the heads of departments to comply with the subpenas 
which had been served upon them. 


To summarize 


The precedents furnished by Franklin D. Roosevelt’s administration 
show: 

1. Federal Bureau of Investigation records and reports were refused 
to congressional committees, in the public interest. 

2. The Director of the Federal Bureau of Investigation refused to 
give testimony or to exhibit a copy of the President’s directive requir- 
ing him, in the interests of national security, to refrain from testifying 
or from disclosing the contents of the Bureau’s reports and activities. 

3. Communications between the President and the heads of depart- 
ments are confidential and privileged and not subject to inquiry by a 
committee of one of the Houses of Congress. 

4. The Director of the Bureau of the Budget refused to testify and 
to produce the Bureau’s files, pursuant to subpena which had been 


2 90 Congressional Record 2111. 
3 90 Congressional Record, Appendix, 1034, 1066 (1944). 
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served upon him, because the President had instructed him not to make 
ublic the records of the bureau due to their confidential nature. Pub- 
ic interest was again invoked to prevent disclosure. 

5. A precedent which Theodore Roosevelt had established, to order 
the records of a department brought to the White House, when the 
President was convinced of their confidential nature, was apparently 
followed in the transfer of the records from the Director of the Bureau 
of the Budget to the White House. 

6. The Chairman of the Federal Communications Commission and 
its chief counsel, both of whom had been subpenaed, refused to testify 
and to produce files and records, despite the fact that the select com- 
mittee was created to investigate the Federal Communications Com- 
mission. The reasons given for such refusal were that the records in 

uestion were those of the Board of War Communications, of which 
the Chairman of the Federal Communications Commission was only 
1 member out of 5. Both the chairman and the chief counsel of the 
Commission who had possession of the records stated that they felt 
bound by the decision of the Board of War Communications not to 
produce the records or to testify concerning them. 

7. Although the Chairman of the Federal Communications Com- 
mission was also Chairman of the Board of War Communications, he 
did not produce the records because of their confidential nature and 
because disclosure would have adversely affected the national security. 

8. The Secretaries of War and Navy were directed not to deliver 
documents which the committee had requested, on grounds of public 
interest. The Secretaries, in their own judgment, refused permission 
to Army and Navy officers to appear and testify because they felt that 
it would be contrary to the public interests. 

9. The chairman of the committee, while severely critical of the 
Chief Executive's directions to the Cabinet members and to the heads 
of departments, conceded a “certain exemption” which had been 
granted to the executive departments for over 140 years. 


PRESIDENT TRUMAN’S ADMINISTRATION 


By concurrent resolution a joint congressional committee on the 
investigation of the Pearl Harbor attack was established on Septem- 
ber 11, 1945. The committee was authorized to require by subpena, 
or otherwise, the attendance of witnesses and the production of books 
and papers. There had been seven prior investigations concernin. 
the Pearl Harbor attack.** The committee’s investigation extend 
to the files of all pertinent branches of the Government, and President 
Truman issued instructions to various departments of the Govern- 
ment. We will examine those instructions.* 

On October 13, 1945, the President advised Senator Barkley, chair- 
man of the committee, that he had appointed Judge Latta to supply the 
committee with any information which it deemed necessary from the 
White House files. The President’s letter also stated that if the com- 
mittee experienced difficulty in obtaining access to the files the Presi- 
dent would issue the necessary orders for “complete access.” 


% Doc. No. 244, 79th Cong., 2d sess., Report of the Joint Committee on the Investigation 
of the Pearl Harbor Attack, pp. xii and xiv. 

*® Appendix C, Communications From the President of the United States Relating to 
the Pearl Harbor Investigation, pp. 283-287 of the report, ibid., footnote 1, supra. 
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On August 28, 1945, the President had addressed a memorandum 
to the Secretaries of State, War, Navy, the Attorney General, the 
Joint Chiefs of Staff, and the Directors of the Bureau of the Budget 
and the Office of War Information to this effect : That they should take 
the requisite steps to prevent release to the public, except with the 
President’s approval, of information edacllion the Cryptanalytic 
Unit. Since the joint committee was created subsequent to the August 
28, 1945, memorandum, the President sent a memorandum on October 
28, 1945, to four of the departments above named, expressing a desire 
to assist the joint congressional committee. He specifically excepted 
from the August 28 memorandum and authorized the release of in- 
formation, “material to the investigation.” ‘The President also au- 
thorized any employee or member of the armed services, whose 
testimony the committee desired, to testify publicly before the com- 
mittee concerning any matter “pertinent to the investigation” (joint 
committee report, p. 286). 

On November 7, 1945, the President addressed a memorandum to 
the chief executives of all departments, agencies, commissions, and 
bureaus. The memorandum stated that in order to assist the com- 
mittee to make a complete investigation, heads of departments were 
requested by the President to authorize every person in their re- 
spective departments or agencies, if interrogated by the committee, to 
give any information of which they may have knowledge bearing on 
the subject of the investigation. The President also requested the 
heads of the departments to authorize their respective employees to 
come forward voluntarily and to disclose to the committee— 
any information they may have on the subject of the inquiry which they may 
have any reason to think may not already have been disclosed to the committee.” 

The President’s directive was made applicable to all persons of all 
executive departments, whether or not those persons were called to 
testify before the joint committee. 

There was one additional memorandum issued by the President for 
the chief executives of all executive departments, agencies, commis- 
sions, and bureaus. It referred to the President’s memorandum of 
November 7, 1945, and requested the heads of the departments to fur- 
ther authorize every person in those departments or agencies, whether 
or not they were interrogated by the committee, “to come forward and 
disclose orally to any of the members” of the committee— 
any information which they may have on the subject of the inquiry which they 
may have any reason to think has not already been disclosed to the committee.” 
The memorandum closed with the words: “This does not include any 
files or written material.” 

The joint committee’s investigation was obviously intended to make 
full and complete disclosure to the American people, in order that 
the lessons of the Pearl Harbor disaster might “avoid pitfalls in the 
future,” and “to evolve constructive suggestions for the protection of 
our national security.” * 

The executive branch was obviously in full agreement with the 
intent of Congress. The committee’s report makes it clear, as al- 
ready indicated, that the files of the pertinent Government branches 


* Ibid., joint committee report, p. 286. 
7 Tbid., joint committee report, p. 287. 
* Pp. xi, foreword, joint committee report, supra. 
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were made available to the committee, following instructions from 
the President.” 

The report also states that. one member of the committee requested 
the production by the State Department of all papers relating to the 
“so-called Tyler Kent case,” which was disapproved by the majority 
of the committee. The State Department had advised the committee 
that those papers were in no way pertinent to the subject of the com- 
mittee’s inquiry.” ; 

The report contains the names of the witnesses which appeared 
before the joint committee. Among them were the highest officers 
in both the War and Navy Departments and the highest officials of 
the State Department. The President’s directives heretofore cited 
made the appearance of those witnesses possible.* 

It should be noted, however, that the Chief Executive did not ae 
the executive branch, by his directives, of a discretion, in a doubtf 
case, to withhold written files. While the report of the joint com- 
mittee indicates that the committee received the fullest measure of 
cooperaion from the executive branch, in its desire to bring all perti- 
nent facts to light, Senators Ferguson and Brewster filed a minority 
report wherein they were critical of the Presidential restraints on the 
committee.*” 

The minority complained that the President’s memorandum of 
October 23, 1945, which lifted the prior secrecy of the Cryptanalytic 
Unit, was limited to the State, War, and Navy Departments. The 
minority also complained that the President’s order relaxed the secrecy 
of the records only so far as “the joint committee” was concerned, 
while it continued to prevent individual members of the committee 
from searching records. In this discussion, of course, we are not 
concerned with the differences within the committee. 

The minority report was also critical of the phrase in the October 
23, 1945, memorandum of the President, “any information in their 
possession material to the investigation.” ** The minority stated 
that those words provided a cloak for those reluctant to yield informa- 
tion requested by the members of the committee. Finally, the minority 
pointed out that the subsequent memoranda of the President never 
wholly removed the restrictions on the Government departments, and 
that in the order of November 7, 1945, the President relaxed restraints 
on executives of the Government in order that they might speak freely 
to “individual members of the committee,” but the order did not in- 
clude the release to such individual members of files or written 
material.* 

The foregoing criticism of the minority, that “the joint committee 
was hedged about with troublesome qualifications and restraints” @ 
by the Chief Executive does not find support in the report which was 
signed by the other eight members of the joint committee. However, 
there is a tacit understanding by the majority of the propriety of 
the President’s instructions to the heads of departments as outlined 
above, and the minority did not anywhere in its report question the 
right of President Truman to issue the instructions which he did to 


* Ibid.. xiv, introductory statement of the joint committee report. 

“Tbid., p. xv, introductory statement of the joint committee report. 

“ See pp. 278 and 279 for a list of the witnesses who appeared before the joint committee. 
“2 Ibid., p. 498, joint committee report. 
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the heads of departments. Apparently, their chief complaint was that 
the Truman committee, during the 4 years of its operations, did allow 
individual members of the committee to search for any information 
deemed relevant by them, whereas, in the joint committee investiga- 
tion the majority of the committee refused to extend permission for 
individual members to search files and other records. 

The conclusion we derive from the activities of the joint committee, 
which investigated the Pearl Harbor attack, is that the President, 
in an investigation involving the national security as well as the future 
safety of the country from attacks similar to the Pear] Harbor attack, 
assumed the responsibility of guiding and directing the heads of the 
executive departments concerning the oral testimony and the written 
material which they were to furnish to the committee. In so doing, 
President Truman merely exercised the executive prerogative which 
prior administrations had handed down to him. 


RESUME AND CONCLUSIONS 


A bird’s-eye view of the refusals by 17 of our Presidents, and their 
heads of departments, to comply with congressional requests for in- 
formation and papers from the Executive, beginning with 1796 to the 
present time, follows: 


* For the Senate debate which accompanied the President’s directions to the Cabinet offi- 
cers and heads of departments, see 91 Congressional Record 10583-10594 (1945). 

“In the bird’s-eye picture, reference is made to the refusals of Presidents Monroe, Fill- 
more, Lincoln, and Hayes. Monroe's refusal may be found in a message dated January 10, 
1825, 2 Richardson, Messages and Papers of Presidents, P; 278; Fillmore’s in 5 Richardson 
p. 159: Lincoln’s in 6 Richardson, p. 12: and the refusal in Hayes’ administration is dealt 
with in 17 Congressional Record 2332 and 2618. 
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List of all appointments made without Senate’s consent, since 1829, and 
those receiving salaries, without holding office. 
John Tyler...--.-..--...| 1842 | Names of Members of 26th and 27th Congresses who applied for office. 
1843 | Report to War Department dealing with alleged frauds practiced on 
Indians, and Colonel Hitchcock’s views of personal characters of Indian 
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President Date Type of information refused 
—— - — oT Sees I a I a i a el 
George Washington.....| 1796 | Instructions to U. 8. Minister concerning Jay Treaty. 
Thomas Jefferson 1807 | Confidential information and letters relating to Burr’s conspiracy. 
James Monroe___-..--...} 1825 | Documents relating to conduct of naval officers. 
Andrew Jackson_.__.-_-- 1833 | Copy of pepe read by President to heads of departments relating to 
removal of bank deposits. 
| 1835 | Copies of charges against removed public official. 
| 
' 


delegates. 
pees I Polk. . ..<<.<3; 1846 | Evidence of payments made through State Department, on President’s 
certificates, by prior administration. 
Millard Fillmore-_-_-_- a4 1852 | Official information concerning proposition made by King of Sandwich 
Islands to transfer islands to United States. 
James Buchanan. -__._..| 1860 | Message of protest to House against resolution to investigate attempts by 
| Executive to influence legislation. 
Abraham Lincoln____....| 1861 | Dispatches of Major Anderson to the War Department concerning de- 
| fense of Fort Sumter. 
Ulysses 8. Grant......._| 1876 | Information concerning executive acts performed away from Capitol. 
Rutherford B. Hayes___.| 1877 | Secretary of Treasury refused to answer questions and to produce papers 
concerning reasons for nomination of Theodore Roosevelt as collector of 
| port of New York. 
Grover Cleveland__ .| 1886 | Documents relating to suspension and removal of Federal officials. 
Theodore Roosevelt...._| 1909 | Attorney General’s reasons for failure to prosecute U. S. Steel Corp. 
| Documents of Bureau of Corporations, Department of Commerce. 
Calvin Coolidge.........| 1924 | List of companies in which Sccretary of Treasury Mellon was interested. 
Herbert Hoover- - 1930 | ‘Telegrams and letters leading up to London Naval Treaty. 
1932 | Testimony and documents concerning investigation made by Treasury 
Department. 





Director, Bureau of the Budget, refused to testify and to produce files, 

Chairman, Federal Communications Commission, and Board of War 
Communications refused records. 

General Counsel, Federal Communications Commission, refused to pro- 
duce records. 


_ 
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Franklin D. Roosevelt 1941 Federal Bureau of Investigation reports. 
| 


| 1943 | Secretaries of War and Navy refused to furnish documents, and permis- 
sion for Army and naval officers to testify. 
1944 | J Pons ect Hoover refused to give testimony and to produce President’s 
irective. 
President Truman__-__- | 1945 | Issued directions to heads of executive departments to permit officers and 
employees to give information to Pearl Harbor Committee. 
President’s directive did not include any files or written material. 
1947 Civil Service Commission records concerning applicants for positions. 


The framers of the Constitution had taken pains to insure the inde- 
pendence of the executive branch.*® Historical precedents detailed by 





* Binkley, President and Congress, P- 25. The Federalist No. 51: “But the great secu- 
rity against a gradual concentration of the several powers in the same department consists 
in giving to those who administer each department the necessary constitutional means and 
personal motives to resist encroachments of the others.” 
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us, covering more than 150 years of presidential action, demonstrate 
that our Presidents have vigorously asserted that independence. 

This is not to say that the instances we have cited are the only ones 
in which a President or the heads of departments asserted their judg- 
ment and discretion, in the public interest, to keep papers in the ex- 
ecutive departments confidential. There are many other illustrations, 
in both the administrations of the Presidents we have listed and in 
those not included in our discussion, where papers have been withheld 
from Congress or its committees. Compared with the great number 
of situations where the Executive has freely furnished Congress with 
information, those presented by us are relatively few.*® Fewer still 
are the conflicts between the Executive and ae which have 
given rise to congressional debate or to resolutions of protest by either 
of the Houses. 

In the great conflicts which have arisen, in the administrations of 
Washington, Jackson, Tyler, Cleveland, and Theodore Roosevelt, the 
Executive always prevailed.* 


II. Courr Decisions Estasutish THat INFORMATION AND PAPeErs 
Wuicu Heaps or DEPARTMENTS CoNSIDER CONFIDENTIAL, IN THE 
Pustic Interest, May Nor Be Exposep To Pusiic View, ErrHer 
in Court or TO CONGRESSIONAL COMMITTEES 


The fundamental theory which justifies an uncontrolled discretion 
in the heads of executive departments concerning the propriety of 
keeping certain records and information confidential, in the public 
interest, has been succinctly stated by Woodrow Wilson in his work 
on Constitutional Government in the United States (1908) : 


But in the federal government the executive is at least in itself a unit. Every- 
one subordinate to the President is appointed by him and responsible to him, 
both legally and politically. He can control the personnel and the action of the 
whole of the great “department” of government of which he is the head 
(p. 205). 


Chief Justice Taft speaking for the majority of the Court in Myers 
v. United States,* stated that the highest and most important duties 
which the President’s subordinates perform are those in which they 
act for him. In such cases they are exercising not their own but his 
discretion. 


This field is a very large one. It is sometimes described as political. * * * 
Each head of a department is and must be the President’s alter ego in the matters 
of that department where the President is required by law to exercise authority 
(pp. 132-133). 


The foregoing principles find illustration in the following cases: 
Marbury v. Madison,* defines the limits at which a court must stop 
when the head of a department invokes the privilege that the informa- 


“Henry W. Ehrmann, The Duty of Disclosure in Parliamentary Investigation: 11 Uni- 
versity of Chicago Law Review, 1, 137, 1943-44. 

«* “The history of conflicts between the Senate and the Executive is not favorable to this 
body nor encouraging to its pretentions. It matters not how great the alleged grievance or 
how powerful the talent and the influences brought to bear, the Senate has never scored 
a victory in a collision with the Executive” (Senator Voorhees in the famous 1886 debate 
(17 Congressional Record 2741) ). 

“The Senate had at last come to realize that in every one of these 4 great conflicts with 
the Executive the people promptly alined themselves with the Executive” (W. E. Binkley, 
President and Congress, p. 167). 

#272 U. S. 52, 132-135. 

#1 Cranch 137, 143, 144 (1803). 
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tion sought from him is confidential and cannot be disclosed. William 
Marbury was one of the “midnight judges” appointed by President 
Adams, just prior to the assumption of the Presidency by Thomas 
Jefferson. However, the commission evidencing the appointment had 
not been issued to Marbury by John Marshall, who was Secretary of 
State under Adams. James Madison, who succeeded Marshall as 
Secretary of State, refused to issue the commission to Marbury. The 
latter brought suit by mandamus to compel the issuance of the com- 
mission. Marshall, having in the meantime been appointed Chief 
Justice of the Supreme Court by President Adams, was now called 
upon to decide the issue. The Court wished to ascertain certain facts 
relating to the commission, and to that end summoned Levi Lincoln, 
the Attorney General, before it for questioning. 

Mr. Lincoln objected to answering. While he respected the Court’s 
jurisdiction— 

He felt himself delicately situated between his duty to this court, and the duty 
he conceived he owed to an executive department; * * * (pp. 143-144). 

He was acting as Secretary of State at the time when the transaction in 
question had happened. He was, therefore, of the opinion that he was 
not bound to answer “as to any facts which came officially to his 
knowledge while acting as Secretary of State” (p. 143) : 

The Court said, that if Mr. Lincoln wished time to consider what answers he 
should make, they would give him time; but they had no doubt he ought to 
answer. There was nothing confidential required to be disclosed. If there had 
been, he was not obliged to answer it; and if he thought that anything was 
communicated to him in confidence, he was not bound to disclose it; * * * 
(p. 144). 

After taking time to consider, Mr. Lincoln said that he had no 
objection to answering the questions proposed except one, to wit: 
What had been done with the commissions? He did not know that 
they ever came to the possession of Mr. Madison, nor did he know that 
they were in the office when Mr. Madison took possession of it. The 
Court was of the opinion that he was not bound to say what had become 
of the commissions. 

The rule of the law was stated by the Court as follows: 

By the Constitution of the United States, the president is invested with certain 
important political powers, in the exercise of which he is to use his own discre- 
tion, and is accountable only to his country in his political character, and to his 
own conscience. To aid him in the performance of these duties, he is authorized 
to appoint certain officers, who act by his authority, and in conformity with his 
order. In such cases, their acts are his acts; and whatever opinion may be 
entertained of the manner in which executive discretion may be used, still there 
exists, and can exist, no power to control that discretion. The subjects are 
political: they respect the Nation, not individual rights, and being entrusted to 
the executive, the decision of the executive is conclusive * * * (p. 164). 

Judge Marshall spoke of the intimate political relation between the 
President and the heads of departments: 

1, * * * The intimate political relation subsisting between the president of the 
United States and the heads of departments, necessarily renders any legal investi- 
gation of the acts of one of those high officers peculiarly irksome, as well as 


delicate; and excites some hesitation with respect to the propriety of entering 
into such investigation. * * * 


* * * oa * * »” 
The province of the court is, solely, to decide on the rights of individuals, not 


to inquire how the executive, or executive officers, perform duties in which they 
have a discretion. Questions in their nature political, or which are, by the 
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constitution and laws, submitted to the executive, can never be made in this 
court (pp. 168-170). 

The Court decided, therefore, that with respect to a paper which 
under the law was already of record, which a person entitled thereto 
had a right to receive a copy of, such a question was not an intrusion 
into the secrets of the Cabinet. 

Where the head of a department acts in a case requiring the exercise 
of executive discretion, where he is the mere organ of the executive 
will, any application to a court to control the conduct of such head 
of a department would be rejected without hesitation. 

In the trial of Aaron Burr for treason before Judges Marshall and 
Griffin, the Chief Justice had this to say on whether a Cabinet officer 
could be compelled to reveal information which he deemed confidential. 
Referring to the case of Marbury v. Madison, Marshall said: 

The principle decided there was that communications from the President to the 


Secretary of State could not be extorted from him (David Robertson, 2 Burr 
Trials (1808), p. 527). 


TRIAL OF THOMAS COOPER, FOR SEDITIOUS LIBEL (1800) CIRCUIT COURT OF 
THE UNITED STATES FOR PENNSYLVANIA 


Thomas Cooper was charged with having published a false, scan- 
dalous, and malicious attack on the character of the President of the 
United States, with an intent to excite the contempt of the people of 
this country against the President. Cooper applied to the Court for 
process to be issued on President Adams in order that the defendant 
might obtain a certain letter to aid in his defense. Judge Peters and 
Judge Chase, a member of the United States Supreme Court, presided 
at the trial. The Court refused to issue a subpena on President 
Adams. In addressing the Court, Cooper stated that if documents 
from the public offices in proof of notorious facts were required as 
evidence at the trial, and if persons charged with crime could not 
obtain these documents, “then are the mouths of the people completely 
shut up on every question of public conduct or public character?” °° 

The Court informed the defendant that he was mistaken if he 
thought the public documents were at hisservice. Since the defendant 
was defeated in his efforts to procure certain documents by subpenas, 
the Court gave him wide latitude in offering secondary evidence. 
Cooper was found guilty by jury and was sentenced to a fine and 
imprisonment. 

This appears to be the first recorded instance of an effort to compel 
a ce of the United States to produce a document at a Court 
trial. 


THE ISSUANCE OF A SUBPENA DUCES TECUM TO PRESIDENT JEFFERSON 
(BURR’S TRIALS, ROBERTSON (1808) ) 


Aaron Burr’s trial took place in the Circuit Court of the United 
States, held at Richmond, Va., in 1807. In the course thereof, Burr 
applied to the Court for the issuance of a subpena duces tecum upon 
President Jefferson. Judge Marshall rendered an opinion and allowed 
the subpena to issue. It directed President Jefferson to produce 
a letter which one General Wilkinson had sent the President. The 


® Wharton’s State Trials, Trial of Thomas Cooper, p. 667 (1800). 
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letter was alleged, in an affidavit filed by Burr, to contain information 
helpful to the defense. While Judge Marshall’s opinion stated that 
under the Constitution and laws of the United States the President 
was not exempt from the process of the Court in a criminal trial, 
nevertheless, he also ruled that the President was free to keep from 
view such portions of the letter which the President deemed con- 
fidential in the public interest. The President alone was the judge of 
what was confidential (Robertson, Burr’s Trial, vol. 1, pp. 177, 180, 
187-8). 

The Court also considered for the first time in our history, the prob- 
lem of official and private papers, and stated that it would not lightly 
force official records and papers into public view by subpena. What 
lead the Court to its decision, among other things, was that the letter 
in question was not in the files of the War Department, or in any 
other department of the Government. The Court appears to have 
been largely influenced by Colonel Burr’s argument that the Presi- 
dent, who had publicly accused him of traitorous conduct, in a special 
message to the Congress, and had been primarily responsible for 
bringing him to trial and for bringing the weight of the Government 
behind the prosecution, ought not, in fairness to an accused person on 
trial for his life, keep from him a private communication which the ac- 
cused thought would help prove his innocence (ibid. 186). 

Jefferson, according to both historians and writers on constitutional 
law, proved himself, in this one instance, to be a better lawyer than 
Marshall when he paid no attention to the subpena, did not even 
reply to the Court’s order, but wrote the United States district at- 
torney in charge of the prosecution that under our framework of 

overnment, the judicial branch had no authority to order him, as 

hief Executive, to do anything. Jefferson made the letter in ques- 
tion available by delivering it to the Attorney General, with instruc- 
tions to keep out of court such portions thereof as the United States 
attorney deemed confidential; nevertheless, he made it perfectly clear 
that he stood ready to resist, by force, if necessary, the unauthorized 
trespass by the judicial branch upon the independence of the executive 
(Dillon, Marshall, Life Character, Judicial Services, vol. I, intro- 
duction, p. 49; Ford, Thomas Jefferson, Writings, vol. 9, p. 62). 

The immunity from giving testimony and producing papers in court 
which Jefferson claimed for himself, he also claimed for the heads of 
departments. While Jefferson had no objection to the use at the 
trial of certain portions of the Wilkinson letter, he vigorously objected 
to Burr’s blanket request for copies of orders which had been issued 
by the Secretaries of the War and Navy Departments. Those orders 
covered a correspondence of many months— 
with such a variety of officers, civil and military, over all the United States as 
would amount to the laying open the whole executive books.” 

The subpena which had been issued from the district court apparently 
required both the President and the Secretaries of War and the Navy 
to personally attend with certain documents. The two Secretaries 
did not attend. Jefferson contenting himself with a statement that 
if Burr supposed that there were any facts within the knowledge of the 
heads of departments or of himself which would be useful in his 


"Letter dated June 12, 1807, Jefferson to Hay, Thomas Jefferson, Writings (Ford), vol. 


, p. 55. 
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defense, Jefferson would, in furtherance of justice, give the defendant 
the benefit of the facts by way of deposition to be taken at Washington, 
the seat of the Government.” 

Congressional committees, intent at times on seeing papers and docu- 
ments in the executive branch, have urged the Burr case as a precedent 
for the amenability of a Cabinet officer to process, by subpena issued 
by a committee of the House or the Senate. That case, however, has 
certain definite limitations, as laid down by Judge Marshall. In the 
first place, Judge Marshall made it clear that if a letter in the pos- 
session of the President, material to the trial, contains matter— 
which it would be imprudent to disclose, which it is not the wish of the executive 
to disclose; such matter, if it be not immediately and essentially applicable to 
the point, will, of course, be suppressed.” 

In the second place, Marshall held that if the President declared that 
a letter in his possession ought not to be exhibited in public, he had a 
privilege to withhold it. 

The gist of Judge Marshall’s qualification upon the right of a court 
to compel production of papers from the President were thus stated 
by him: 

* * * The President, although subject to the general rules which apply to others, 
may have sufficient motives for declining to produce a particular paper, and those 
motives may be such as to restrain the court from enforcing its production. * * * 
I can readily conceive that the President might receive a letter which it would 
be improper to exhibit in public, because of the manifest inconvenience of its 
exposure. The occasion for demanding it ought, in such a case, to be very strong, 
and to be fully shown to the court before its production could be insisted on. I 
admit, that in such a case, much reliance must be placed on the declaration of the 
President ; and I do think that a privilege does exist to withhold private letters 
of a certain description. The reason is this: letters to the President in his private 
character, are often written to him in consequence of his public character, and 
may relate to public concern. Such a letter, though it be a private one, seems to 
partake of the character of an official paper, and to be such as ought not on light 
ground to be forced into public view (Robertson, Burr Trials, vol. 2 (1808, pp. 
535-536). 

Thus, we see that a letter addressed to the President in his private 
character may take on the stamp of an official paper or document which 
the President, apparently, has the right to keep from public view. 

That part of Judge Marshall’s decision which claims for a court the 
right to issue a subpena against the President has been attacked by 
writers on constitutional law and scholars as unsound, for the reason 
that courts cannot order the President todo anything. The President, 
as the Chief Executive Officer of the Nation, is in a position to com- 

letely disregard the court’s subpena or order. Since such disregard 
lonies contempt upon a court, it would appear wise for the court not 
to issue a futile order orcommand.™ It is curious that Judge Marshall 
stated, in his opinion, that he was not familiar with any case which 
held that a subpena cannot issue to the President.®°> Marshall appar- 
ently ignored or was not familiar with the decision which had been 


® Ibid., pp. 56-57, letter, Jefferson to Hay, June 17, 1807. 

8 Ibid., Burr’s Trials, vol. 1, p. 187. 

“For unfavorable comment on Judge Marshall’s ruling see John F. Dillon, Marshall, 
Life, Character, and Judicial Services, by James Bradley Thayer, vol. 1, pp. 232-233; by 
Henry Cabot Lodge, vol. 2, p. 328; by Corwin, John Marshall and the Constitution, pp. 97— 
98; Joseph P. Cotton, The Constitutional Decisions of John Marshall, p. 99; Bates, The 
Story of the Supreme Court, p. 102; Palmer, Marshall and Taney, p. 99. Favorable com- 
ment on Judge Marshalf’s rulings can be found in Magruder, John Marshall, pp. 199, 221, 
226; Dillon, Marshall, Life, etc., vol. I, Introduction XXXVII; vol. 8, U. M. Rose, 
pp. 132-133. 

® Burr’s Trials, vol. I (Robertson), p. 181. 
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made by the court in the trial of Thomas Cooper,®* where one of the 
judges, Samuel Chase, was also a member of the United States Supreme 
Court. Justice Chase’s decision to the effect that a subpena cannot issue 
on the President remains good law today. The quite uniform action 
of our Presidents, as shown in part I of our discussion, and court de- 
cisions since 1807, have demonstrated that the Marshall ruling con- 
cerning the propriety of issuing a subpena on the President, has not 
been followed. 

The fundamental soundness of Jefferson’s legal position may be 
thus summarized. With respect to papers, there is a public and 
private side to the office of President. ‘To the former belong grants 
of land, patents for inventions, certain commissions, proclamations 
and other papers patent in their nature. To the private side belong 
mere executive proceedings. 


He, of course, (the President) from the nature of the case, must be the sole 
judge of which of them the public interests will permit publication. Hence, 
under our Constitution, in requests of papers, from the legislative to the exec- 
utive branch, an exception is carefully expressed, as to those which he may 
deem the public welfare may require not to be disclosed; * * *” 

The leading principle of our Constitution is the independence of 
the legislative, executive, and judiciary of each other. Would the 
executive be independent of the judiciary if he were subject to the 
commands of the latter, and to imprisonment for disobedience? The 
intention of the Constitution, that each branch should be independent 
of the other is manifested by the means it has furnished to each, to 

rotect itself from enterprise of force attempted on it by the others. 

o none has the Constitution given more effectual or diversified 
means than to the executive. 

The President was prepared to resist, by force if necessary, the 
execution of the process of the court. Jefferson appears to have 
taken drastic steps in order to avoid the consequences of Judge Mar- 
shall’s issuance of the subpena to himself and the heads of depart- 
ments. He advised Mr. Hay that he wished to avoid a conflict of 
authority between the executive and the judiciary which would dis- 
credit the Government at home and abroad. Jefferson felt that pru- 
dence and good sense would keep the Chief Justice from pressing the 
conflict. However, if the Chief Justice proceeded to issue any proc- 
ess which should involve any act of force to be committed on the 

ersons of the executive or heads of departments, Jefferson requested 

ay to give him instant notice. Hay was also required to advise 
the United States marshal on the latter’s conduct, since the marshal 
would be critically placed between the two branches of the Govern- 
ment. Jefferson wrote: 
His [the marshal’s] safest way will be to take no part in the exercise of any 
act of foree ordered in this case. The powers given to the Exve by the constn 
are sufficient to protect the other branches from Judiciary usurpation of pre- 


eminence, & every individual also from judiciary vengeance, and the marshal 
may be assured of it’s effective exercise to cover him.” 


% See p. 122 of this memorandum. 
= — of June 17, 1807, Thomas Jefferson Writings (Ford), vol. 9, p. 57. 
d., p. 60. 
% Ibid., p. 62, draft of a letter to United States Attorney Hay which may never have 
been sent, but which is of utmost importance. 
© Ibid., p. 62. See also Dillon, John Marshall, vol. 1, introd., p. 49. 
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Happily, for the history of the country, the conflict which Jefferson: 
took measures to meet did not take place. No student of this subject, 


however, can escape thinking of the dire consequences which might 
result from the attempted use of force by one branch of the Govern- 
ment against another. 


HEADS OF DEPARTMENTS MAY NOT BE COMPELLED TO ATTEND A TRIAL NOR TO GIVE 
CONFIDENTIAL INFORMATION OR PAPERS (UNITED STATES VU. SMITH, CIR. CT. D. N. Y. 
(1806)) 


In June and July 1806, William S. Smith and Samuel G. Ogden, 
of New York, were tried in the United States Circuit Court of New 
York, on indictments charging them with having aided Miranda in 
his attack on Caracas, Venezuela. The defendants submitted an af- 
fidavit that the testimony of James Madison, Secretary of State: 
Henry Dearborn, Secretary of War; Roger Smith, Secretary of the 
Navy, and three clerks of the State Department, was necessary to their 
defense. The three Cabinet members were summoned to appear in 
court. They refused, and on July 8, 1806, wrote to the judges pre- 
siding at the trial: 

* * * We have been summoned to appear, on the 14th day of this month, before 
a special circuit court of the United States for the District of New York, to testify 
on the part of William S. Smith and Samuel G. Ogden * * * it is with regret 
we have to state to the court, that the president of the United States, taking into 
view the state of our public affairs, has specially signified to us that our official 
duties cannot, consistently therewith, be at this juncture dispensed with. * * *° 

The letter went on to say that since it was uncertain whether they 
could at any subsequent time, as heads of departments, absent them- 
selves from their official duties, they suggested the issuance of a Com- 
mission for the purpose of taking their respective testimonies. 

A motion for an attachment to bring the Secretaries into court was 
argued for 3 days. The court disagreed and no action was taken. 


STATE OF MISSISSIPPI VU. JOHNSON (71 U. S. 475 (1866) ) 


The court held that the President of the United States could not be 
restrained by injunction from carrying into effect an act of Congress 
which was alleged to be unconstitutional. Attorney General Stan- 
bery had occasion, in arguing on behalf of President Johnson, to 
refer to the Burr subpena which had been issued to President Jeffer- 
son. He stated that Chief Justice Marshall had made a very grave 
error in holding that the President of the United States was liable to 
the subpena of any court, as President (p. 483). Mr. Stanbery had 
occasion to refer to the cases where heads of departments had been 
ordered by the court to do certain acts. He pointed out that the only 
cases in which the court maintained jurisdiction over heads of de- 


partments, in order to compel them to execute laws were cases of 


mandamus to compel a Postmaster General, a Secretary of State, or a 
Secretary of the Treasury to do something; that the court had been 
very cautious at every step in maintaining that jurisdiction. While 
exercising jurisdiction, the court had stated that the thing which was 
required to be done was a ministerial act, and not one involving dis- 
cretion (pp. 489-490). 


6.27 Fed. Cas. No. 16, 342, pp. 1192, 1194. See also, Beveridge, The Life of John 
Marshall, vol. 3, p. 436. 
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The opinion of the court had this to say concerning the performance 
of ministerial duties by heads of departments: 

A Ministerial duty, the performance of which may, in proper cases, be required 
of the head of a department, by judicial process, is one in respect to which nothing 
is left to discretion. It is a simple, definite duty, arising under conditions ad- 
mitted or proved to exist, and imposed by law (p. 498). 

The court cited the cases of Marbury v. Madison, supra, and Kendall 
y. Stockton (12 Peters, 527), as illustrations where the court by man- 
damus ordered the performance of ministerial duties. 

However, the court pointed out : 

Very different is the duty of the President in the exercise of the power to see 
that the laws are faithfully executed, and among these laws the acts named in the 
bill. * * * The Duty thus imposed on the President is in no just sense minis- 
terial. It is purely executive and political. 

An attempt on the part of the judicial department of the government to en- 
force the performance of such duties by the President might be justly char- 
acterized, in the language of Chief Justice Marshall, as “an absurd and ex- 
cessive extravagance” (p. 499). 

The Congress is the legislative department of the government; the Presi- 
dent is the executive department. Neither can be restrained in its action by 
the judicial department; though the acts of both, when performed, are, in 
proper cases, subject to its cognizance. 

The impropriety of such interference will be clearly seen upon consideration 
of its possible consequences (p. 500). 


TOTTEN, ADMINISTRATOR VU. U.S. (92 U. S. 105) 


This case involved an attempt to recover compensation for services 
rendered by claimant’s intestate, W. A. Lloyd, under a contract with 
President Lincoln, by which Lloyd was to ascertain certain facts 
behind the rebel lines, and to transmit the information concerning the 
ae resources, and movements of the enemy to the President. 
Lloyd was to have been paid $200 per month for his service. Lloyd 
performed the services within the rebel lines, throughout the war, and 
sent the information to the President. Upon the close of the war, 
he was reimbursed only his expenses. 

The question in the case was not the authority of the President 
to employ Lloyd nor of the binding nature of the contract upon the 
Government to pay for the services rendered. With those matters 
the Supreme Court had no difficulty. What troubled the Court was 
the secret nature of the services Lloyd was to have performed. The 
service stipulated by the contract was a secret service; the informa- 
tion sought was to have been obtained clandestinely and was to be 
communicated privately. The Court found that both the employ- 
ment and the service were to be equally concealed. 

The Court thus stated the general principle: 

* * * public policy forbids the maintenance of any suit in a court of justice, the 
trial of which would inevitably lead to the disclosure of matters which the law 
itself regards as confidential, and respecting which it will not allow the con- 
fidence to be violated. * * * Much greater reason exists for the application of 
the principle to cases of contract for secret services with the government, as the 
existence of a contract of that kind is itself a fact not to be disclosed. 

The Court also held that in secret employments of the Government, 
mm time of war and in matters affecting our foreign relationships, 
where disclosure of a service rendered might embarrass our Govern- 
ment in its public duties, or endanger the person or injure the char- 
acter of the agent performing the service, the Court will not force 
public disclosure. 
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APPEAL OF HARTRANFT (85 PENN. STATE REPT. 433 (1877) ) 


This case is frequently cited by the courts and writers on the sub- 
ject we are discussing. It stands for the proposition that Cabinet 
officers are not bound to produce papers or disclose information in a 
judicial inquiry, when in their own judgment the disclosure would, on 
public grounds, be inexpedient. 

The Governor of the State of Pennsylvania, the Adjutant General, 
and others were subpenaed to appear before a grand jury and were 
required to give certain information which they deemed confidential. 
The court said: 


* * * We had better at the outstart recognize the fact, that the executive de- 
partment is a co-ordinate branch of the government, with power to judge what 
should or should not be done, within its own department, and what of its own 
doings and communications should or should not be kept secret, and that with 
it, in the exercise of these constitutional powers, the courts have no more right 
to interfere than has the executive, under like conditions, to interfere with the 
courts. * * * 

* * * We are inclined to think the conclusion thus reached is wise and dis- 
creet: and it is supported by the best text writers of our times. These state 
the law to be, that the President of the United States, the governors of the sev- 
eral states and their cabinet officers, are not bound to produce papers or disclose 
information committed to them, in a judicial inquiry, when, in their cien judg- 
ment, the disclosure would, on public grounds, be inexpedient (1 Greenf. on Ev., 
sec. 251: 1 Whart. Law of Ev., sec. 604). Thus, the question of the expediency 
or inexpediency of the prediction of the required evidence is referred, not to 
the judgment of the court before which the action is trying, but of the officer 
who has that evidence in his possession. * * *@ 


Attorney General James Speed thus stated the principle to Presi- 
dent Lincoln: 


Upon principles of public policy there are some kinds of evidence which the 
law excludes or dispenses with. Secrets of state, for instance, cannot be given 
in evidence, and those who are possessed of such secrets are not required to make 
disclosure of them. The official transactions between the heads of departments 
of the Government and their subordinate officers are, in general, treated as 
“privileged communications.” The President of the United States, the heads of 
the great departments of the Government, and the Governors of the several 
States, it has been decided, are not bound to produce papers or disclose informa- 
tion communicated to them where, in their own judgment, the disclosure would, 
on public considerations, be inexpedient. These are familiar rules laid down 
by every author on the law of evidence (11 Op. A. G. 142 (1865) ). 


Attorney General Olney advised President Cleveland in response 
to this question, “Can a court require, on subpena, the production of 
any application or examination papers or other records of the boards 
of civil service examiners?” as follows: 


The application and examination papers or other records of the civil-service 
examiners are therefore the official records or papers of the President or of the 
head of a Department. 

Being records and papers of the character described, their production can not 
be compelled by the courts whenever the general public interest must be deemed 
paramount to the interests of private suitors. 

Whether such general public interest forbids the production of an official record 
or paper in the courts and for the purposes of the administration of justice, is 
a question not for the judge presiding at the trial in aid of which the record 
or paper is sought, but for the President or head of Department having the legal 
custody of such record or paper (20 Op. A. G. pp. 557-558 (1893) ). 


Attorney General Moody upheld the right of the head of an execu- 
tive department to refuse confidential information in a law suit be- 


285 Penn. State Rept., pp. 445, 447 (1877). 
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tween private parties. He advised the Secretary of Commerce and 
Labor that the Commissioner General of Immigration, who had been 
subpenaed by the court, was not legally bound to appear and testify 
in aediones to the subpena. Nevertheless, he counseled that since At- 
torney General Lincoln, in the case of Marbury v. Madison, saw fit 
to respond to a subpena, that it would be wise for the officer to ap- 
pear in court and to make an arrangement whereby as the head of an 
executive department of the Government such testimony as he deemed 
proper could be taken at the Department of Commerce and Labor 
(25 Op. A. G. 326 (1905) ). . 

We have already adverted to Attorney General Bonaparte’s opinion 
which stated that the Head of the Bureau of Corporations was not 
obliged to deliver papers to a Senate committee, pursuant to a sub- 

na which had been served upon him.® Instead, he counseled the 
Fiead of the Bureau to deliver the papers to President Theodore 
Roosevelt, who had the authority to determine the propriety of mak- 
ing public the information sought by the Senate. 

Attorney General Jackson’s opinion, that Federal Bureau of In- 
vestigation records could not be delivered to the chairman of the 
House Committee on Naval Affairs, has also been referred to. The 
Attorney General pointed to the confidential nature of all investiga- 
tive records in the executive branch of the Government, and to a dis- 
cretion, in the executive branch, which had been upheld and re- 
spected by the judiciary, to determine the popens of withholding 
information and papers from the legislative branch, in the public 
interest. 

The best reasoned summary we have found of the reasons which 
prevent disclosure of confidential information by the executive de- 

artments, both to the judicial department and to the legislative 

ranch, is contained in the well-documented speech of Senator Jack- 
son, who became a Justice of the Supreme Court in 1893, in the fa- 
mous Cleveland controversy with the Senate: 


Sir, has this body, has the Congress of the United States any more authority 
over papers in the Executive Departments of this Government than the coordi- 
nate independent branch of the Government—the judiciary? The judicial de- 
partment of this Government has as much power and authority over all papers 
in the hands of the Executive or in any Department as the entire Congress has. 
When the rights of individuals, affecting their life, liberty, or property, are 
pending before the courts, the judicial department has as much power over 
papers as the Senate or the whole Congress; and yet it has been universally 
recognized from the very foundation of this Government that the judicial de 
partment of the Government can not call for papers and procure them either 
from the President or the head of an Executive Department at its own will, 
but that the discretion rests with the Executive and with the Departments how 
far and to what extent they will produce those papers.” 

A practical application of the foregoing principle, that Congress 
has not the power, under the Constitution, to force the President or 
the heads of departments to divulge information against what the 
President believes to be the public interest, is found in the case of 
George F. Seward. Seward was Counsel General of the United States 
inChina. He appeared before the House Committee on Expenditures 
m the State Department, which was in charge of investigating his 





e See pp. 91 and 92 of this memorandum, and 27 Op. A. G. 150 (1909), 
* Vol. 40, Op. 8 A. G. (1941). See also p. 96 of this memorandum. 
® March 22, 1886, 17 Congressional Record, p. 2623. 
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official conduct. A subpena duces tecum had been served upon him 
to produce certain books and papers. Seward refused. The Com- 
mittee on Expenditures brought Mr. Seward before the House to show 
cause at its bar why he should not obey the order of the House through 
its subpena. The House referred the question to the House Judiciary 
Committee. Benjamin F. Butler, chairman of that committee, sub- 
mitted a report which stated that a subpena duces tecum was not the 


proper manner of compelling disclosure. If the committee believed | 
that the books and records desired were public books, then the sub- | 


pena should have been issued to the highest executive officer having 
charge and custody of the public records. The report proceeded to 
state that in contemplation of law, under our theory of government, 


all the records of the executive departments are under the control of | 


the President of the United States. Although the House sometimes 
sends resolutions to a head of a department to produce such books and 
records, nevertheless, in any doubtful case, no head of department 
would bring before a committee of the House any of the records of 
his office without permission of, or consultation with, the President of 
the United States. All resolutions directed to the President of the 
United States, if properly drawn, contained a clause, “if in his judg- 
ment not inconsistent with the public interest” (Rept. No. 141, p. 3, 
March 3, 1879, 45th Cong. 3d sess.). 

And whenever the President has returned (as sometimes he has) that, in his 
judgment, it was not consistent with the public interest to give the House such 
information, no further proceedings have ever been taken to compel the produc 
tion of such information. Indeed, upon principle, it would seem that this must 
be so. The Executive is as independent of either house of Congress as either 
house of Congress is independent of him, and they cannot call for the records of 
his action or the action of his officers against his consent, any more than he can 
call for any of the journals and records of the House or Senate.” 

Finally, the report stated that the highest exercise of the power 
calling for documents would be, in the course of justice, by the courts 
of the United States, but the House would not for a moment permit its 
journals to be taken from its possession by one of its assistant clerks 
and carried into a court in obedience to a subpena duly issued by the 


court. The report indicated the perils incident to divulging to any | 


committee of the House “state secrets,” to the detriment of the country. 


Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of 
the executive department kept secret. The head of the executive department, 
therefore, must be the judge in such case and decide it upon his own responsi- 
bility to the people, and to the House, upon a case of impeachment brought against 
him for so doing, if his acts are causeless, malicious, willfully wrong, or to the 
detriment of the public interests.” 


The report appears to have been adopted by the House. The rec- 
ord of the subsequent proceedings taken in the House show that the 
recommendations of the Committee on the Judiciary, that Seward was 
not in contempt for failure to obey the subpena, were followed. 


THE VIEWS OF TEXT WRITERS 


Dean Wigmore, in his work on Evidence, discusses the subject of 
Privilege for Secrets of State and Official Communications. He asks 


* Ibid., Rept. No. 141, p. 3, 45th Cong., 3d sess. 

* Ibid., pp. 3-4. 

® Congressional Investigations, Eberling, p. 253. Hinds, Precedents of the House of 
Representatives, vol. 3 (1907), secs. 1699, 1700. 
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whether there is a genuine testimonial privilege which is to protect 
public officers from the disclosure of certain kinds of facts or com- 
munications received through their official duties. He answers that 
such a privilege undoubtedly exists, but the scope of that privilege has 
not yet been defined with certainty. Wigmore collects the authorities 
in England, and in the United States, and states: 

(3) Again, several precedents (representing England, the United States Fed- 
eral Court, and some State Courts) have declared a privilege of secrecy in gen- 
eral for official documents in an officer’s possession, particularly (so far as any 
definition has been attempted) for communications between officials; and in 
these precedents no question whatever of international politics or military 
defense was involved (Wigmore on Evidence, vol. 8, sec. 2378 (3) ). 

The considered view of writers, who have given study to this sub- 
ject, generally confirms the soundness of the actions of our Presidents 
and the decisions of the courts which lodges in the executive branch 
the power to determine what information to divulge and what to 
keep secret. Thus Corwin in The President, Office and Powers, 
states : 


* * * Thus neither the President nor the Secretary of State is ever “directed” 
by the house to furnish desired information or papers, but only “requested” to 
do so, and then only if it is “in the public interest” that they should comply— 
a question left to be determined by the President. More than that, however, 
Presidents have sometimes intervened to exonerate other heads of departments 
than the Secretary of State, and even lesser administrative officials, from re- 
sponding to congressional demands for information, either on the ground that 
the papers sought were “private,” “unofficial,” or “confidential,” or that the 
demand amounted to an unconstitutional invasion of presidential discretion. 
Nevertheless, should a congressional investigating committee issue a subpoena 
duces tecum to a Cabinet officer ordering him to appear with certain adequately 
specified documents, and should he fail to do so, I see no reason why he might 
not be proceeded against for contempt of the house which sponsored the inquiry. 
And the President’s power of pardon, if measured by that of the King of Eng- 
land, does not extend to contempts of the houses of Congress (pp. 281-282). 


We have seen in part I of our discussion that never in our history 
has either House of Congress tested its power to punish a head 
of department for contempt, despite numerous failures by heads of 
departments to obey resolutions of the Houses of Congress to furnish 

apers. We will show in parts III and IV, which deal with the 

nstitution and statutes, that Mr. Corwin is probably in error in 
stating that a Cabinet officer can be held in contempt by reason of 
a failure to produce papers or give testimony which oe or the Presi- 
dent considers confidential in the public interest. 

Mr. Corwin also states that he knows of no instance in which a head 
of a department has testified before a congressional committee in re- 
sponse to a subpena; nor does he know of a case where such head of 
department has been held in contempt for refusal to testify. All ap- 
pearances by these high officials seem to be voluntary (p. 445, ibid.). 
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Mr. Corwin was apparently unaware of the instances, cited in the 
footnote, where several Cabinet officers did appear before congressional 
committees and testified pursuant to a summons of some kind.” It 
does not seem that the authority of committees was in any way 
questioned. 

In a paper by Edward Campbell Mason, entitled “Congressional 
Demands upon the Executive for Information,” the author asks the 
question : 

Can the President of the United States, or his subordinates in the Executive 
Department, be compelled to transmit papers or give information to Congress? 
(Papers of the American Historical Association, vol. 5 (1891), p. 33). 

The instances which he examined did not disclose any power sufficient 
to compel compliance. While the House may lay claim to the necessary 
power because of its authority in impeachments, such power was never 
exercised or even clearly defined. The author next turns to the power 
of the Senate to act as in impeachment proceedings and inquires 
whether the Senate can compel the Executive to furnish information. 
However, since a court has not the power to compel an executive officer 
to disclose matters which in his opinion should be kept secret, it would 
appear to follow that unless the Constitution grants such power, the 
Senate likewise cannot compel disclosure of confidential information. 

The foregoing reasoning led Mr. Mason to conclude that the Congress 
may not compel the Executive to give information by its power of 
impeachment. He refers to United States Revised Statutes 102, 103, 
and 104, which were passed in 1857. Those give either branch of 
Congress the right to summon witnesses. It would appear, however, 
that the Executive is outside the operation of that power. 

If my reasoning is sound, Congress derives no power from its legislative au- 
thority, to compel the President or the officers under him in the Executive 
Department, to furnish papers or to testify (ibid., p. 40). 

Finally, the author urges a practical argument against coercing the 
executive branch. The three departments of our Government are su- 
preme and independent. It would be impossible for the Congress to 
coerce the executive branch except by a resort to arms. While a 
President might be impeached for high crimes and misdemeanors, the 
author concedes that it is difficult to imagine an impeachment based on 
a refusal to furnish information. Such a refusal is neither a crime nor 
a misdemeanor. 

John Philip Hill, in The Federal Executive, has this to say: 

* * * Courts cannot usually call upon heads of departments to answer in rela- 
tion to official acts. The court said, in Decatur v. Paulding (14 Peters, 522), that 
many acts required of the heads of the executive departments required use of 


discretion, and where not purely ministerial were not subject to order of the 
courts * * * (p. 55). 


© “1881. Members of the President’s Cabinet appear before committees of the House and 
give testimony.—Cabinet officers frequently appear before committees of the House. ‘Thus, 
on February 3, 1837, Hon. Levi Woodbury, Secretary of the Treasury, appeared in 
obedience to a summons, before the committee appointed to investigate the Executive 
Departments, and gave his testimony. Also, on February 13, Hon. John Forsyth, Secretary 
of State, appeared and testified before the same committee. 

“1882. On February 13, 1839, Levi Woodbury, Secretary of the Treasury, appeared 
before the select committee appointed to investigate the defalcations in the New York 
customhouse, and was sworn as a witness and testified. 

1883. On January 16, 1861, the chairman of the select committee on seizure of forts, 
arsenals, etc., by direction of the committee, addressed the Secretary of the Navy request- 
ing him to attend the committee and give testimony. The chairman concluded as 
follows: ‘Please state whether a formal subpena will be required.’ 

“The Secretary attended without the subpena” (Hinds’ Precedents of the House of 
Representatives, vol. 3 (1907), p. 179). 
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On the point that the President is responsible for all acts of his Cabinet 
and heads of departments, the author states : 


The position of the heads of the executive departments is summed up in 
Cooley’s Blackstone’s Commentaries (book 1, pp. 231 and 236). He there states: 
“The President, not the Cabinet, is responsible for all the measures of the Ad- 
ministration, and whatever is done by one of the heads of departments is con- 
sidered as done by the President, through the proper executive agent. In this 
fact consists one important difference between the Executive (King) of Great 
Britain and of the United States; the acts of the former being considered as 
those of his advisers, who alone are responsible therefor, while the acts of the 
advisers of the American Executive are considered as directed and controlled 
by him” (ibid., pp. 55-56). 

Willoughby, in The Constitutional Law of the United States,’° and 
John H. Finley and John F. Sanderson, in The American Executive 
and Executive Methods, state, that the President has always exercised 
a discretion as to giving or withholding information upon the request 
of either House for it, and that heads of departments may decline, 
upon public considerations, to furnish communications or papers in 
their custody in response to legal process.” 

Herman Finer * gave his views to Senator La Follette, chairman, 
Joint Committee on the Organization of Congress, in a paper which 
was incorporated in a joint committee print.” Professor Finer took 
up the question of how far the Executive could be compelled to 
answer demands of Congress for information and papers. He stated 
that the Executive was highly protected. After citing the famous 
debates in Congress during the Cleveland and Theodore Roosevelt 
administrations, which we discussed in part I, he concluded: 


All this means that the President could protect any departmental chief who 
asked him for protection ; that the President himself is immune; and that, there- 
fore, the Congress to get its answers must depend upon either comity, or the 
indirect power available to it in its power of the purse.“ 


On the subject of the President’s sole constitutional authority to see 
that the laws were faithfully executed, Professor Finer stated : 


It is the President who has the sole constitutional authority to see that the 
laws are faithfully executed, with the vast meaning this phrase has acquired— 
the maker of the Republic’s policy, the watcher of the finances, the supreme 
manager of the machinery of administration. He is responsible for the everyday 
conduct of foreign affairs. His cabinet has small authority distinct from his 
authority : In the sense that really matters they are subordinates.” 


Ernest J. Eberling in his book, Congressional Investigations (1928), 
writes : 


It is also true that congressional committees in their ardor to investigate have 
at times pushed their demands to a point where compliance with them would 
have interfered with the Executive in the discharge of his constitutional duties. 
It would seem that the Executive is justified in resisting, therefore, any demand 
when it is believed that compliance therewith would be incompatible with the 
public interest. Members of Congress have frequently admitted this point. The 
decision of the Executive in the case of a dispute must necessarily be final. The 
question would not be justiciable and the infliction of punishment by one coor- 
dinate branch upon the other would be wholly repugnant to the constitutional 


” Vol. 3, sec. 968. 

1 Finley and Sanderson, Pp. 199, 264. 

Visiting professor of political science at Harvard University, and a lecturer on gov- 
ernment for many years at the London School of Economics. 

The Organization of Congress, Suggestions for Strengthening Congress by Members of 

Congress and Others, 79th Cong., 2d sess., June 1946, p. 49. 

™% Tbid., p. 56. 

® Ibid., p. 57. 
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scheme. The Executive, no less than Congress, is accountable directly to the 
people and the ultimate decision must rest in such matters with the electorate 
(p. 282). 

We might conclude our discussion of the court decisions by para- 
hrasing Jefferson’s crucial question: * Would the President and the 
eads of departments be independent of the judicial or legislative 

branches, as contemplated by the Constitution, if they were subject 
to their commands, and to imprisonment for disobedience of court or 
legislative subpenas? It is the answer to that question, that the Presi- 


dent and heads of departments must and do have the last word, under | 


our theory of government, respecting the propriety of withholding 
papers, which led the Judiciary Committee of the House to conclude, 
in the famous Seward case,” that the restraints imposed by the Consti- 
tution and the courts, as voiced by Judge Marshall in Marbury v. 
Madison,* apply with equal force to the House of Representatives 
and the Senate. That conclusion is amply fortified by the decisions we 
have examined, by the opinions of the Attorney General, and by the 
views of almost every writer on this subject. 


Ill. Tue ConstiruTion AND THE STATUTES CREATING THE EXECUTIVE 
DEPARTMENTS 


We have seen in part I of this memorandum that beginning with 
1792, when President Washington first dealt with the subject of giving 
information and papers to Congress, that all our Presidents have 
exercised a discretion, which was shared by their heads of depart- 
ments, to withhold certain information in the public interest. 

In part II, we dealt with the court decisions which sanctioned, both 
for Presidents and for their heads of departments, the privilege of 
keeping confidential the testimony and records of the executive branch. 
Courts will not expose to public view what the head of a department 
desires to keep secret for the public good. The views of writers on 
the law of evidence, and of those who have written on the Constitution 
and the President’s office and powers confirmed what the court decisions 
had held, and what our past Presidents had in practice done. 

We now turn to the Constitution of the United States and to the laws 
creating the executive departments. Do they contain provisions mak- 
ing it mandatory for heads of departments to give information to 
Congress ? 

The Constitution provides “The Executive Power shall be vested 
in a President of the United States of America.” *° 

Before entering on the “Execution of his Office,” the President must 
take an oath: 

I do solemnly swear (or affirm) that I will faithfully execute the Office of 


President of the United States, and will to the best of my ability, preserve, protect 
and defend the Constitution of the United States— ” 


and he is also required to “Take Care that the Laws be faithfully 
executed.” * 


*6 See p. 111 of this memorandum. 
7 See p. 115 of this memorandum. 
78 See p. 106 of this memorandum. 
7 Art. II, sec. 1, clause 1. 

© Art. II, sec. 1, 
® Art. II, sec. 3. 


clause 7. 
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The Constitution does not mention the words “Cabinet Officer” or 
“Cabinet Member.” It does state that the President may require the 
opinion, in writing, of the principal officer in each of the executive 
departments upon any subject relating to the duties of their respective 
offices. The President is also given the power to nominate, and by 
and with the advice and consent of the leah to appoint ambassa- 
dors, other public ministers and consuls, and all other officers of the 
United States whose terms are not otherwise provided for in the 
Constitution, and which shall be established by law.** : 

The words “Head of Department” appear in the same section which 
empowers the President to nominate and to appoint the various offi- 
cers of the United States. The section provides that Congress may 
by law vest the appointment of inferior officers in the President alone, 
in the courts of law, “or in the Heads of Departments.” * _ 

Attorney General Cushing, in an opinion to the President, dealt 
at length upon the organization of the various departments of the 
executive branch.** 

Commencing with July 27, 1789, Congress proceeded to establish 
the Department of Foreign Affairs, later changed to the Department 
of State, which was to perform such duties respecting foreign affairs 
as the President should assign to the head of that department. On 
August 7, 1789, Congress established the Department of War, which 
was to perform such duties as might be entrusted to the head of that 
department by the President. In the same year the Department of 
Treasury was established. A prominent fact in connection with the 
Treasury Department was that the Secretary of the Treasury, instead 
of being made subject only to the President’s direction, was required, 
in addition to the performance of such services as he shall be directed 
to perform, to— 
make report and give information to either branch of the legislature, in person 
or writing, as he may be required, respecting all matters referred to him by 
the Senate or House of Representatives, or (and) which shall appertain to his 
office. 

On September 24, 1789, Congress established the Office of the At- 
torney General, who was, in addition to the prosecution of all suits 
in the Supreme Court, to give his advice and opinion upon questions 
of law, when required by the President. On September 22, 1789, the 
Office of Postmaster General was created, who again was to be subject 
to the direction of the President. 

The foregoing was the original basis of the executive organization 
of the Government. The Secretaries of State, War, Treasury, and the 
Attorney General were the immediate superior ministerial officers of 
the President and his constitutional counselors during the period of 
Washington’s administration. 

During the administrations of Jefferson, Madison, Monroe, and 
John Quincy Adams there was no change in the general character of 
the executive departments. During the administration of Jackson, 
the Postmaster General also became a Cabinet counselor of the Presi- 
dent. On March 3, 1849, the Department of the Interior was estab- 
lished. The act establishing that Department does not provide, in 
terms, that the Secretary of the Interior shall be subject to the gen- 





Art. IT, sec. 2, clause 2. 
Art. II, sec. 2, clause 2. 
% Office and Duties of the Attorney General (6 Op. A. G. 326, March 1854). 








122 FREEDOM OF INFORMATION IN GOVERNMENT 


Soper ReRNERDSE 


eral direction of the President, as in the case of the Secretaries of | 


+ 
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State, War, Navy, and Postmaster General; nor do the acts appoint- | 
ing the Secretary of the Treasury and the Attorney General. On the | 
other hand, Attorney General Cushing points out that none of the | 
acts, except the one establishing the Treasury Department, subject | 
the chief executive officers to the duty of responding to direct calls | 
for information on the part of the two Houses of Congress. Attorney | 


General Cushing adds: 


* * * This, however, has come, by analogy or by usage, to be considered a 
part of their official business. And the established sense of the subordination of 
all of them to the President, has, in like manner, come to exist, partly by con- 


oT 


struction of the constitutional duty of the President to take care that the | 
laws be faithfully executed, and his consequent necessary relation to the heads | 
of departments, and partly by deduction from the analogies of statutes (6 Op. ' 


A. G. 332-33). 


Attorney General Cushing calls particular attention to one other 
fact. While, by express provision of law, the Secretary of the Trea- 
sury was given the duty to communicate information to either House 
of Congress when desired, and while it is practically and by legal 
implication the same with the other secretaries, and with the Post- 
master and the Attorney General, the provision of law, which enacts 
that the Secretary of the Treasury shall make report and give infor- 
mation in person, does not appear to have been at any time practiced 
upon by Congress, either in regard to the Secretary of the Treasury 
or any other head of department. “But heads of departments have in 


some cases been called on to make explanations in person to commit- | 


tees of Congress” (ibid., p. 333). 
Attorney General Cushing also rendered an opinion to the Presi- 
dent wherein he wrote at some length of the “Relation of the President 


to the Executive Departments.” ** He reviewed the laws which created | 
the original seven executive departments. In summarizing those laws, | 


Attorney General Cushing stated that the original theory of depart- 
mental administration continued unchanged, namely, executive de- 


partments, with the heads thereof discharging their administrative | 


duties in such manner as the President should direct. The heads 
were, in fact, executors of the will of the President. It could not, 
wrote Attorney General Cushing, be otherwise in view of the consti- 
tutional provisions, quoted above, which lodge the executive power 


Sie coe 


SIR 


in the President, and which make him the “responsible executive | 


minister of the United States” (7 Op. A. G. 463). 
Attorney General Cushing then stated the general rule: 


* * * J think here the general rule to be as already stated, that the Head of | 


Department is subject to the direction of the President. I hold that no Head 
of Department can lawfully perform an official act against the will of the 
President; and that will is by the Constitution to govern the performance of 


all such acts. If it were not thus, Congress might by statute so divide and | 
transfer the executive power as utterly to subvert the Government, and to | 
change it into a parlimentary despotism, like that of Venice or Great Britain, © 


with a nominal executive chief utterly powerless, whether under the name of 


Doge, or King, or President, would then be of little account, so far as regards | 


the question of the maintenance of the Constitution (7 Op. A. G. 469-70). 


The foregoing quotation poses an interesting question: Suppose 
Congress should pass a law which would compel heads of depart- 
ments to give information and papers to either House of Congress 


7 Ops. A. G. 453. 
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or its committees? Suppose further that the law left no discretion 
whatever in the head of the department or in the President? Ac- 
cording to Attorney General Cushing such a law might well be sub- 
versive of our form of Government and might well render our Chief 
Executive a President in name, but “utterly powerless.” 

We have thus far dealt with the establishment, by 1849, of the De- 
partments of State, War, Treasury, Justice, Post Office, Navy and 
Interior. In 1889, the Department of Agriculture was made an 
executive department. The original statute of 1862 required the Com- 
missioner of Agriculture to make annual reports to the President and 
Congress, containing an account of his receipts and expenditures, 
and special reports on particular subjects whenever required to do 
so by the President or either House of Congress. In 1928, the statute 
was amended to provide for the making by the Secretary of Agri- 
culture of an annual general report of his acts to the President; the 
provision concerning special reports on particular subjects when re- 
quested by the President or either House of Congress is still 
retained.** 

A Department of Labor, with a Commissioner of Labor was first 
created in 1888, with provision for an annual report to the President 
and Congress “of the information collected and collated by him.” He 
was likewise authorized to make special reports on particular subjects 
whenever required to do so by the President or either House of Con- 
gress, and he was directed to make a detailed report of his expenditures 
to Congress.” 

In 1903, a Department of Commerce and Labor was established as 
an executive department.* The act requires the Secretary of Com- 
merce and Labor to annually report to Congress, accounting for all 
receipts and expenditures, and describing the work done by him. He 
is also required to make special investigations and reports when re- 
quired by the President or either House of Congress. The act also 
provides for the creation of a Bureau of Corporations, with a Com- 
missioner of Corporations at its head, whose duties were to gather 
information for the President, in order to enable him to recommend 
legislation to Congress. The Commissioner is required to report to 
the President, who is responsible for making public so much of the 
information collected for him as he (the President) sees fit.** 

I have referred to the Commissioner of Corporations and his duties 
prescribed in this act of 1903, because it furnishes an excellent illus- 
tration of a demand by the Judiciary Committee of the Senate upon 
the Attorney General and the Commissioner of Corporations for rec- 
ords which by express provision of law the President had the right 
not to make public. It will be recalled that President Theodore Roose- 
velt directed all the papers to be brought to him, despite a threat of 
imprisonment of the Commissioner of Corporations for contempt of 
a Senate subpena, and he defied the Senate committee to do its worst. 


% May 29, 1928, 45 Stat. 993. 

% 25 Stat. 183, sec. 8. 

32 Stat. 825. 

& 32 Stat. &28. 

®See pp. 104-106 of this memorandum. An interesting account of the removal of a 
trunkful of papers by the Commissioner of Corporations to President ‘Theodore Roosevelt is 
contained in 43 Congressional Record 3728 (1909). 
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The Department of Labor was made an executive department in 


1913," with a separate head known as the Secretary of Labor. By the 
same act of March 4, 1913, the Department of Commerce and Labor 
was thereafter to be called the Department of Commerce, with a Secre- 
tary of Commerce at the head thereof. The Secretaries of Labor and 
Commerce must each make annual meats to Congress of receipts and 
expenditures ; and describing the work done by their respective depart- 
ments; they are also required to make such special investigations and 
reports as the President or Congress may require. 

e note differences in the wording of the report requirements by 
the three departments just discussed. The Secretary of Agriculture 
must report annually to the President; the Secretaries of Commerce 
and Labor to the Congress. The Secretary of Agriculture is to make 
special reports on particular subjects whenever required to do so by 
the President or either House of Congress; the Secretaries of Com- 


| 
| 


merce and Labor must make special investigations and reports when — 


uired to do so by either House or by the President. 

itle 5 of the United States Code deals with the executive depart- 
ments. Sections 1 through 117 of chapter 1, dealing with salaries of 
heads of departments, vacancies in office, etc., are specifically made as 
applicable to the 3 departments just discussed, as they are to the other 
7 departments created between 1789 and 1849." By definition, the 
word “department” means 1 of the 10 executive departments enumer- 
ated in section 1 of title 5. 


The establishment of the executive departments by the first consti- | 
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tutional Congress, the maintenance of the same “great outlines” of © 
those departments in 1855, and the addition of the three last named | 


departments, partake of one uniform system and function—to enable 
the President to perform his duties under the Constitution as the 
Chief Executive Officer of the Nation. 


Two famous debates, one in the first administration of President | 
Cleveland, the other in Theodore Roosevelt’s administration, wit- | 


nessed the conflict between the Senate and the Executive concerning 
the right of the former to demand and the latter to withhold informa- 
tion and papers. Both of those conflicts were resolved in favor of the 
Executive. Papers demanded of heads of departments by resolu- 
tions, by committees, and by subpena were not produced. It was ad- 
mitted during those debates that there was nothing in the wording of 
the acts creating the departments as they existed in 1886 and 1909, nor 
in any other provision of law, which could compel the production of 
documents or information by the executive departments. Public in- 
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terest was invoked by the Executive or by the heads of departments | 


as a reason for forbidding disclosure. 
Despite the provisions relating to the establishment of the Treasury 
Department, ** which require the Secretary of the Treasury to give in- 
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formation to either branch of the Legislature respecting all matters | 
referred to him by the Senate or the House or which shall appertain | 
to his office, and despite the wording above discussed in the acts cre- | 


@ March 4, 1913, 37 Stat. pp. 736 and 738. 
® Secs. 512, 591, 611 of title 5 of U. S.C. 
*® Attorney General Cushing to the President, on the Relation of the President to the 
Executive Departments, 7 Op. A. G. 453, 460. 
For summaries of the arguments during those debates, see pp. 88-90 and 92 of pt. I 
of this memorandum. 
®1 Stat. 65,5 U. S. C. 242. 
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ating the Secretaries of Agriculture, Commerce, and Labor, we must 
remember that they are executive departments. As members of the 
executive branch, the Constitution places independent duties and obli- 
gations upon them to the President within the scheme and framework 
of our Government. Thus we saw Secretary of the Treasury Mellon 
and President Coolidge successfully resisting demands for information 
and papers, which had been requested by Senate resolutions, from the 
Internal Revenue Department. Ogden Mills, Secretary of the Treas- 
ury in President Hoover’s administration, similarly refused to dis- 
close confidential data in the Treasury Department following a request 
therefor by resolution of the House of Representatives.%° Secretary 
of the Treasury Sherman, in President Hayes’ administration, refused 
to comply with a request of the chairman of the Committee on Com- 
merce of the Senate on the ground that the papers were of a confiden- 
tial character and would disclose confidential communications between 
the President and the Secretary of the Treasury.” 

The fundamental public interest to be served may always be cited 
by a head of a department or by the President in opposition to a 
blanket demand for information or papers by a congressional commit- 
tee or by a resolution of either House. This view is supported b 
Alexander Hamilton, Secretary of the Treasury in Washington’s ad- 
ministration, who stated that although his Department was subject to 
Congress in some points— 
he thought himself not so far subject as to be obliged to produce all the papers 
they might call for. They might demand secrets of a very mischievous nature.” 

Attorney General Cushing, in an opinion entitled “Resolutions of 
Congress,” wrote in 1854: 

In a word, the authority of each Head of Department is a parcel of the 
executive power of the President. To coerce the Head of Department is to 
coerce the President. This can be accomplished in no other way than by a law 
constitutional in its nature, enacted in accordance with the forms of the 
Constitution. 

Of course, no separate resolution of either House can coerce a Head of 
Department, unless in some particular in which a law, duly enacted, has sub- 
jected him to the direct action of each; and in such case it is to be intended, 
that, by approving the law, the President has consented to the exercise of such 
coerciveness on the part of either House (6 Op. A. G. 682-83). 

Attorney General Cushing, in the same opinion, referred to the act 
of 1789, which made it the duty of the Secretary of the Treasury to 
give information to either branch of the Legislature, in person or 
writing, as may be required by the Senate or the House of Repre- 
sentatives. He concluded, however, that every communication of 
the head of a department to either House must be understood to be 
made with the assent, express or implied, of the President. 


THE JOINT RESOLUTION AUTHORIZING THE SECRETARY OF AGRICULTURE 
TO PUBLISH THE NAMES AND ADDRESSES OF TRADERS ON THE BOARDS 
OF TRADE 


An illustration of Attorney General cane opinion that only a 
law, constitutional in its nature, approved by the President, can force 


* See pp. 93-95 of this memorandum. 
“17 Congressional Record 2332 (1886), 2618. 
®The Writings of Thomas Jefferson (1905), vol. 1, p. 304. 


25740—58—pt. 1——_9 
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the head of a department to communicate information, otherwise 
confidential, is furnished by the joint resolution which became law 
on December 19, 1947.°° That resolution authorized the Secretary of 
Agriculture to publish the names and addresses of persons transact- 


ing business on the boards of trade and the amounts of commodities | 


purchased or sold by them. It also required the Secretary of Agri- 
culture to furnish to committees of Congress, upon request, any such 
information in his possession. 

The Secretary of Agriculture had been subpenaed by the Senate 
Committee on Appropriations to furnish it with a list of traders in 
commodity futures. The Secretary pointed to the Commodity Ex- 
change Act,’ which prohibited him from furnishing data and infor- 
mation which would disclose the business transactions of any person 
and the trade secrets of names of customers. He also cited the opinion 
of his counsel to the effect that it would be a violation of law to 
comply with the Senate committee’s request.? The Senate, therefore, 
by the resolution aforementioned, amended the Commodity Exchange 
Act so as to permit the Secretary of Agriculture, in his discretion, to 
disclose and make public the information. President Truman signed 
the resolution and thereafter the Secretary of Agriculture released the 
information to the newspapers and communicated it to the committee. 

In view of the public statements by both President Truman and 
Secretary of Agriculture Anderson on the subject of speculation in 
commodities,* particularly in basic food products and its effect on 
the national economy, we must conclude that the President deemed 
it in the public interest to sign the joint resolution. Had the Presi- 
dent thought otherwise, he undoubtedly would have vetoed the reso- 
lution, and directed the Secretary to keep the information which he 
had collected confidential. 


THE CIVIL SERVICE COMMISSION RECORDS 


The withholding of confidential papers, in the public interest by 
the executive branch of the Government, applies also to records of the 
Civil Service Commission. The Commission was created by act of 
Congress in 1883.5 The President is authorized to appoint, by and 
with the Senate’s consent, three Commissioners, and he alone may re- 
move any Commissioner. The President is authorized to prescribe 
regulations for the admission of persons into the civil service; it is 
the duty of the Commissioners to aid the President in preparing, and 
in carrying into effect those regulations.® 

The act provides that the Commission shall, subject to rules made 
by the President, make regulations for, and have control of, examina- 
tions, and shall supervise and preserve the records. The Commission 
is required to make an annual report to the President for transmission 
to Congress. There appear to be no other statutory provisions relat- 
ing to the records of the Commission.’ 


®” Public Law 392, ch. 523, 80th Cong., 1st sess. 

17 U. S. C. 12; 42 Stat., sec. 8, p. 1003. 

293 Congressional Record 11738, 11739, Dec. 18, 1947. 
*93 Congressional Record 11735-11743, Dec. 18, 1947. 


* See Senator Ferguson's references to President Truman and Secretary Anderson's state- 
ments concerning speculations in grain, and the address of the President of the United 
States to joint session of the House and Senate, November 17, 1947, wherein he said: 
“Legislation is required, moreover, to prevent excessive speculation on the commodity 


exchanges,” 93 Congressional Record 10704. 
5 January 16, 1883, 22 Stat. 403; 5 U. S. C. 632 
®5 U.S. C. 631, 633 (1). 
75 U. 8. C. 633 (3) and (5). 
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We have shown that a court may not compel the production of ap- 
plications or examination papers or other records of the civil-service 
examiners.® The opinion of Attorney General Olney stated that the 
records of the civil-service examiners were official records of the Presi- 
dent or of the head of a department, that the public interest was 
paramount to that of private suitors and forbade the production of 
such records in court. 

In another opinion, the Attorney General ruled that the Civil Serv- 
ice Commission was not attached to any of the executive departments, 
nor is it subject to the control of any head of a department, ‘lhe 
Commission was subject only to the President’s control.’ It should 
be pointed out, however, that section 5 of the United States Code, 
dealing with the executive departments, devotes the first 11 chapters 
to the 10 principal executive departments and chapter 12 to the Civil 
Service Commission. 

While it is true that section 2 of title 5 defines the word “depart- 
ment” to mean 2 of the 10 principal executive departments, enu- 
merated in section 1 of title 5, it has been held that the Civil Service 
Commission is not a subordinate Commission attached to one of the 
so-called executive departments. It is in itself an independent divi- 
sion of the executive branch of the Government with certain inde- 
pendent duties and functions. 

* * * Therefore, in the light of the Supreme Court’s definition of the word 
“Department” as it appears in Section 2, Article II of the Constitution, it is my 
conclusion that the Civil Service Commission constitutes a subdivision of the 
power of the Executive for the more convenient exercise of that power, and as 
such is a “Department” within the meaning of the Constitution. Therefore, the 
three Commissioners, who constitute the Commission, are the “head of a Depart- 
ment” in the constitutional sense (37 Op. A. G. 231 (1932-34) ). 

It appears to be clear, therefore, that all records of the Civil Service 
Commission are subject to the direction and control of the President, 
in carrying out the regulations which the statute requires and obligates 
him to prescribe. If the Civil Service Commission has kepts its records 
of investigations confidential, then it may with propriety decide, in a 
given case, whether the records demanded of the Commission by either 
of the Houses of Congress, or its committees, shall be withheld from 
publication. The President may overrule the Commission. In doing 
80, however, he would necessarily be guided by the fact that much of the 
information collected by the Civil Service Commission deals with 
character information of candidates for Government employment. 
Such information must necessarily be collected from diverse sources— 
some reliable, some not. Persons who are solicited by the Civil Service 
Commission for information, dealing with the character and qualifica- 
tions of applicants, give the information in confidence. The question- 
naires sent to character references ordinarily state on their face that all 
answers will be treated on a confidential basis. It would, therefore, 
violate a cardinal rule of all investigative agencies,° and of sound 
Sr administration, to keep the word of the Government to the in- 

Ividual sacred. Hence, the case would have to be an extraordinary 





® See p. 40 of this memorandum; 20 Op. A. G. 557 (1893). 
922 Op. A. G. 62. 


” 40 Op. A. G. No. 8, April 30, 1941, p. 2. 
"See President Theodore Roosevelt's classic statement, p. 91 of this memorandum. 
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one which would outweigh the compelling reasons for keeping all 
records of the Commission confidential. 

An illustration of an attempt to coerce the President, by coercing 
the Civil Service Commission to produce records which were con- 
fidential, is afforded by a joint resolution which was introduced in the 
House of Representatives on January 7, 1948." The joint resolution 
authorized and directed the Commission “to make available to, permit 
examination of, and furnish to the House Committee on Expenditures 
in the Executive Departments” records and information which disclose 
the acts, opinions, or policies of Members of Congress, and individuals 
who are not Federal employees and not applicants for positions in the 
Federal Government, when such records and information may be 
deemed necessary by the committee in connection with any investiga- 
tion held by it to ascertain the manner in which the Commission is 
expending its funds, compiling or holding in its possession the in- 
formation above referred to, and in connection with investigations to 
be conducted under House Resolution 118, 80th Congress. 

Section 2 of the joint resolution authorized and directed the Com- 
mission to permit the committee or a representative thereof to examine 


the so-called investigator’s leads file, and all duplications thereof, | 


whether in the offices of the Commission in Washington or elsewhere. 


SO COE 


a Ml i i a 


sR 


It will be recalled that President ave in response to a resolution | 
1 


of the House of Representatives whic 


called upon him and heads of | 


departments to furnish information regarding Members of Congress | 


who had applied for office, declined.** He based his refusal upon two 
grounds: (1) that applications for office are of a confidential nature, 


and (2) that compliance with the resolution would involve a surrender ~ 
of duties exclusively conferred by the Constitution on the Executive. | 

Aside from questions of wisdom, policy and precedent, passage of ( 
the joint resolution would raise serious questions of a constitutional | 


nature. The Constitution lodges the executive power in the President. 


Among his duties is that of appointing those persons who are to aid | 
him in executing the laws. The joint resolution would, it would seem, 


constitute legislative interference with this important executive 
function." 

It is fitting to conclude our discussion of the Constitution and of the 
acts creating the executive departments with a reference to three cases 


rn] 


on ew 


through which runs the same strain: that the Chief Executive has | 
an exclusive and illimitable power to control his subordinates in the | 


executive branch. 
In Jn re Neagle (135 U.S. 1), the Court said : 


The Constitution, section 3, article 2, declares that the President “shall take | 


care that the laws be faithfully executed,” and he is provided with the means 
of fulfilling this obligation by his authority to commission all the officers of the 
United States, and, by and with the advice and consent of the Senate, to appoint 
the most important of them and to fill vacancies. He is declared to be commander- 


in-chief of the army and navy of the United States. The duties which are thus | 


imposed upon him he is further enabled to perform by the recognition in the 
Constitution, and the creation by acts of Congress, of executive departments, 
which have varied in numbers from four or five to seven or eight, the heads of 
which are familiarly called cabinet ministers. These aid him in the performance 


12H. J. Res. 289, 80th Cong., 2d sess. 

% See Tyler's Message to the House of Representatives, p. 82 of this memorandum. 

4 See the auotations from William Howard Taft and Attorney General Jackson, pp. 78, 
96 of this memorandum. 
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of the great duties of his office, and represent him in a thousand acts to which it 
can hardly be supposed his personal attention is called, and thus he is enabled 
to fulfill the duty of his great department, expressed in the phrase that “he 
shall take care that the laws be faithfully executed [pp. 63-64]. 


In Myers v. United States (272 U.S. 52), the majority of the court 
spoke through Chief Justice Taft. After quoting the foregoing words 
with approval, the Court answered the contention that executive 
officers, appointed by the President with the consent of the Senate, 
are Boand os the statutory law and are not his servants to do his will, 
by pointing out: 

The highest and most important duties which his subordinates perform are 
those in which they act for him. In such cases they are exercising not their 
own but his discretion. This field is a very large one. It is sometimes described 
as political. (Kendall v. United States, 12 Peters, 524 at p. 610). Each head 
of a department is and must be the President’s alter ego in the matters of that 
department where the President is required by law to exercise authority [pp. 
132-133 }. 

Referring to instances of executive dealings with foreign govern- 
ments and with domestic problems, Chief Justice Taft stated: 

In all such cases, the discretion to be exercised is that of the President in 
determining the national public interest and in directing the action to be taken 
by his executive subordinates to protect it. In this field his cabinet officers 
must do his will. He must place in each member of his official family, and his 
chief executive subordinates, implicit faith [p. 134]. 

The Court went on to say that the duties of the heads of depart- 
ments and bureaus in which the discretion of the President is exercised 
were the most important in the whole field of executive action of the 
Government (p. 134). 

In Humphrey’s E'wecutor v. United States (295 U. S. 602), it was 
pointed out that the Myers case found support in the theory that a 

urely executive officer, serving in one of the units in the executive 
ieirenent was “inherently subject to the exclusive and illimitable 
power of removal by the Chief Executive, whose subordinate and aide 
he is” (p. 627). Concerning the necessity of keeping each of the three 
departments of the Government free from the coercive influence of 
either of the others, the Court stated : 


The fundamental necessity of maintaining each of the three general depart- 
ments of government entirely free from the control or coercive influence, direct 
or indirect, of either of the others, has often been stressed and is hardly open 
to serious question. So much is implied in the very fact of the separation of 
the powers of these departments by the Constitution; and in the rule which 
recognizes their essential co-equality. The sound application of a principle 
that makes one master in his own house precludes him from imposing his 
control in the house of another who is master there [pp. 629-630]. 

The persuasiveness of Attorney General Cushing’s opinion con- 
cerning the ineffectiveness of resolutions of either or both Houses to 
coerce the head of a department to furnish information or papers 
against the President’s wishes, becomes apparent in the light of the 
foregoing cases. To paraphrase Chief Justice Taft’s statement in 
the Myers case: The discretion is that of the President to determine 
the national public interest, in directing his executive subordinates to 
withhold confidential information from congressional committees. 
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IV. Tue Statutes Destenep To Compe, TESTIMONY AND THE Propwuc- 
TION oF Recorps In CONGRESSIONAL INVESTIGATIONS 


TITLE 2, UNITED STATES CODE, SECTIONS 192, 193, 194 


Title 2 of the United States Code deals with The Congress; chap- 
ter 6 thereof is entitled “Congressional Investigations.” Section 192 


of title 2 deals with the refusal of a witness to testify. It provides 
that— 


every person who having been summoned as a witness by the authority of either 
House of Congress to give testimony or to produce papers upon any matter under 
inquiry before either House— 

or any committee thereof, willfully makes default, or refuses to answer 
a question pertinent to the inquiry, shall be guilty of a misdemeanor. 
Punishment by fine and imprisonment is provided. Section 193 deals 
with “Privilege of Witnesses.” It states that no witness is privileged 
to refuse to testify or to produce papers, upon the ground that his 
testimony or his production of papers may tend to disgrace him or 
render him infamous. Section 194 deals with the citing of a recal- 
citrant witness by the Speaker of the House or the President of the 
Senate before the appropriate United States attorney, whose duty it 
becomes to bring the matter before a grand jury for action. 

The foregoing sections were last amended in 1938.*° They have their 
origin in Revised Statutes 102, 103, and 104, which were derived from 
the acts of January 24, 1857, and January 24, 1862.*° 

In re Chapman (166 U. S. 661 (1897)), involved the refusal of 
Chapman, who was a member of a firm of stockholders in the city of 
New York and who appeared as a witness before a special committee 
of the Senate, to answer certain questions put to him by the committee. 
At that time, sections 102, 103, and 104 of the Revised Statutes were 
invoked in connection with Chapman’s indictment. The court held 
that Congress had the power to enact a statute to enforce the attend- 
ance of witnesses, and to compel them to make disclosure of evidence 
to enable the respective bodies to discharge their legislative functions. 

It is important to note that sections 102 and 103 of the Revised 
Statutes, upon which sections 192 and 193 are based, also used the 
words “any matter under inquiry before either House.” Referring to 
the word “any” the Court stated : 

We think that the word “any” as used in these sections, refer to matters 


within the jurisdiction of the two Houses of Congress, before them for con- 
sideration and proper for their action * * * [p. 667]. 


The Court also held: 


The refusal to answer pertinent questions in a matter of inquiry within the 
jurisdiction of the Senate, of course, constitutes a contempt of that body, and 
by the statute this is also made an offense against the United States [p. 671]. 

The Chapman case was decided in 1897. For approximately 40 
years prior to that decision, there had been a law similar to the pres- 
ent statutes, designed to compel the testimony of witnesses before the 
Houses of Congress. Nevertheless, in the famous Senate debates of 
1886 and 1909, above referred to,’ it was freely admitted that there 


%5 52 Stat. 942-3. 


7611 Stat. ch. 19, 155, and 12 Stat. ch. 11, 333; see also In re Chapman, 166 U. S. 665-6. 
7 See pp. 88, 92 of this memorandum. 
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was no law which could compel the head of a department to give 
information or papers to the Houses of Congress against the Presi- 
dent’s wishes.* Moreover, in the precedents cited in parts I and II 
of this memorandum, covering a period of 155 years, beginning with 
1792 to the present time, heads of departments had failed to comply 
with congressional demands for papers; in not a single instance was 
any action taken by the Houses of Congress against a head of a de- 
partment who thus refused to comply. 

We must conclude, therefore, that sections 192, 193, and 194, dealing 
with the refusal of witnesses to testify in congressional investigations, 
apply to private citizens and persons. They are inapplicable to the 
executive departments. 


TITLE 5, UNITED STATES CODE, SECTION 105A, INFORMATION FURNISHED 
COMMITTEES OF CONGRESS ON REQUEST 


One might be led to believe from a reading of section 105a, that 
every executive department is obliged to furnish any ¢nformation, 
when requested to do so, by the Committees on Expenditures of the 
House and Senate. Section 105a reads as follows: 

Information furnished Committees of Congress on Request.—Every executive 
department and independent establishment of the Government shall, upon re- 
quest of the Committee on Expenditures in the Executive Department of the 
House of Representatives, or of any seven members thereof, or upon request of 
the Committee on Expenditures in the Executive Departments of the Senate, 
or any five members thereof, furnish any information requested of it relating to 
any matter within the jurisdiction of said committee (May 29, 1928, ch. 901, 
sec. 2, 45 Stat. 996). 

There appears to be one limitation on the powers of the Committees 
on Expenditures, namely, they can only request information relating 
to any matter within heir jurisdiction. It is important to give a 
brief history of the section in order that we may arrive at its mean- 
ing. I am satisfied from a reading of the Congressional Record, and 
from the House and Senate reports on the bill which incorporates 
the section, that the section was not intended to enable the Committee 
on Expenditures to make blanket calls for information and papers 
upon the executive departments. Heads of departments are there- 
fore not obliged to change their practices, as they have been estab- 
lished by the precedents heretofore cited, by reason thereof. 

Section 105a is the same as section 2 of chapter 901, Public Law 
611, of May 29, 1928 (45 Stat. 996). Chapter 901 is entitled: “An 
Act to discontinue certain reports now required by law to be made to 
Congress.” The first section of the chapter states that the reports 
which were then required by law to be made to Congress shall be 
discontinued. It proceeds to enumerate 127 different kinds of re- 
ports of the executive departments and various governmental agencies 
which are so discontinued. Section 2 then follows and, as we shall 
show, was intended for one purpose only—to enable the Committees 
on Expenditures in the Executive Departments of the House and 
of the Senate to request of the executive departments in special cases 
such information as they had theretofore been able to receive through 
the filing of the reports. In a word, as the House and Senate reports 
plainly state, the United States Bureau of Efficiency conducted a sur- 





* See p. 93 of this memorandum and 43 Congressional Record 3730 (1909). 
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vey and study of = the reports which, up to that time, had been 
furnished annually by the lneds of departments and independent 
establishments of the Government. The Bureau came to the con- 
clusion that the reports served no useful purpose. Hence, it was a 
waste of time and money to have hundreds of reports furnished an- 
nually to Congress, and the Bureau recommended their discon- 
tinuance. However, it was felt that there might be special occasions 
when the Committees on Expenditures of the House and of the Senate 
might need information relating to subjects, which were previously 
covered by the reports, which the heads of the departments should be 
requested to furnish. For that purpose, section 2 of chapter 901 was 
inserted. We quote from the conclusions of the House report: 

To save any question as to the right of the House of Representatives to have 
furnished any of the information contained in the reports proposed to be abol- 
ished, a provision has been added to the bill requiring such information to be 
furnished to the Committee on Expenditures in the Executive Departments or 
upon the request of any seven Members thereof. 

The Senate report concludes with words similar to those just 
quoted.”° 

There is nothing in the remarks of the Congressmen and Senators 
who spoke on the bill on the floors of the House and Senate which 
alters our conclusion.** Thus we see that section 105a does not change 
the law with respect to the right of heads of departments to keep from 
public view matters which in their judgment should remain 
confidential. 

We noted above that the only limitation upon the right to demand 
information, which appears from a reading of section 105a, were the 
words: “within the jurisdiction of the committee.” The Committees 
on Expenditures of the House and Senate may not request informa- 
tion concerning matters outside their jurisdiction. The Legislative 
Reorganization Act of 1946? defines the duties of the Committee 
on Expenditures in the Executive Departments in both the House and 
the Senate.* The powers and duties of both committees are identical. 
Without enumerating the matters which those committees may prop- 
erly concern themselves with, I believe, first, that the history of the 
bill.confines the committees to information previously available to 
them in the reports of the executive departments, and second, the Con- 
stitution and the manner in which the decisions cited have interpreted 
it, would entirely negate an intent or desire by Congress, entirely 


& ——~f 


FUT 


TQM epee ees 


unexpressed in the legislative history of the bill, to compel heads of | 
departments to surrender information or papers against the wishes | 


of the President, or their own better judgment, and against the public 
interest. 


SECTIONS 134 (A) AND 136 OF THE LEGISLATIVE REORGANIZATION ACT OF | 


1946 (PUBLIC LAW 601, 79TH CONG. ) 


Section 134 (a) provides that each standing committee of the 
Senate is authorized to require by subpena or otherwise the attend- 


$90: = Rept. No. 1757, 70th Cong., Ist sess., May 18, 1928 (p. 6), to accompany H. R. 
06 
*S. Rept. 1320, 70th Cong., 1st sess., May 28, 1928 (p 
oan 69, Coneressional Record 10613- 10614, 10615-10616 {1928), 69 Congressional Record 
17 
22 Ch. 753, Public Law 601, approves — 2, 1946, 79th Cong. 
23 Sec. 102 (g) (1) ; sec. 121 (h) (1) 
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ance of such witnesses and the production of such correspondence as 
it deems advisable. Each such committee may make investigations 
into any matter within its jurisdiction. 

Section 136 provides that to assist Congress in appraising the 
administration of the laws, and in developing necessary legislation, 
each standing committee of the Senate and the House shall exercise 
continuous watchfulness of the execution by the administrative agen- 
cies concerned of all laws, the subject matter of which is within the 
jurisdiction of such committee. 

There is nothing in the legislative history of the two sections, nor 
in their provisions, which conflicts with our conclusions that heads of 
departments may refrain, in their own discretion, from disclosing 
confidential papers in the public interest. 

Our conclusion is supported by the report of the Special Committee 
on the Organization of Congress.** Senator La Follette, who sub- 
mitted the report, states therein that Congress has long lacked ade- 
quate facilities for the continuous “inspection and review” of admin- 
istrative performance. The report continues to state that, armed with 
the power of subpena, the standing committees of both Houses would 
Reick “a continuous review of the activities” of the agencies admin- 
istering laws originally reported by the legislative committees.*> The 
La Follette report was of course submitted before the debate on the 
Legislative Reorganization Act of 1946. It appears from the Senate 
debate that, in order to carry out the original recommendations of 
the special committee, section 136 contained the word “surveillance,” 
so that the section read that “each standing committee of the Senate 
and the House of Representatives shall exercise continuous surveil- 
lance of the execution by the administrative agencies concerned of any 
laws.” The word “surveillance” was stricken out, following debate, 
on motion of Senator Donnell. Senator La Follette, coauthor of the 
Legislative Reorganization Act, although he pressed for the incor- 
poration of the words “inspection and review,” which are contained in 
the report aforementioned, finally yielded to Senator Donnell. The 
word “watchfulness” was substituted for the word “surveillance,” 
and the reason for the elimination of the later word strikes deeply 
into the very roots of the constitutional question involved. 

Senator Donnell forcefully urged that surveillance, by definition, 
means to control, to supervise, to superintend. He conceived that 
under our type of Government, with its three distinct divisions, the 
legislative branch had no power to administer the laws which it 
passed. If section 136 had permitted standing committees to review 
executive action, the legislative department would then have made of 
itself an adjunct to the executive department, with the responsibility 
for seeing that there was proper administration of the law which it 
itself had passed.** Senator Donnell added that it was very important 


to observe the line between legislation on the one hand, and executive 
duties on the other hand.” 


To my mind, we are discussing something of fundamental importance. To my 
mind the obligation of the Congress of the United States does extend to the point 





‘ *S. Rept. 1400, 79th Cong., 2d sess., M y 31, 1946. <A section of the report deals with 
ie of Administrative Performance.’ 
d., p. 6. 


#92 Congressional Record, 6441-6447. 
™ Tbid., p. 6446. 
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of watchfulness, and to the extent of subsequent legislation which may prove | 
necessary in order to correct abuses. But I do not believe that it is duty of the © 


Congress of the United States to undertake to administer the respective executive : 
branches.” 


The crux of the debate yields this salient fact : After careful consider- | 
ation, the Senate adopted Senator Donnell’s view. The executive fune- | 
tion of the Government cannot be invaded, under our Constitution, by | 
the legislative branch, and the moment Congress attempts to substitute | 
its judgment, whether by review or otherwise, for executive judgment, | 
we have, in the words of Senator Donnell, a legislative department 
which both passes and executes the laws. It was to prevent such an | 
invasion of the executive branch by the legislature, that “watchfulness” 
was substituted in section 136 for “surveillance.” 

The foregoing enables us to better understand the meaning of sec- 
tion 134 (a). To one unacquainted with the legislative history 
which we have just discussed with relation to section 136, section 
134 (a) would seem to empower a standing committee of the Senate to 
require a head of a department, by subpena, to disclose information, 
whether it was deemed by him to be confidential or not. However, the 
moment we recall that the Senate refused to adopt the view that it 
was entitled to pass judgment, by inspection and review, upon the 
work of administrative agencies, we are driven to the conclusion that 
section 134 (a) merely empowers the standing committees of the 
Senate to do what, before passage of the Legislative Reorganization 
Act of 1946, the Senate was obliged, by resolution, to authorize the 
select or special committees to do, namely, to require testimony and 
records from witnesses. Now, each standing committee may require, 
by subpena, the attendance of witnesses and the production of records. 
The basic laws, however, remain unchanged. There was altogether 
absent any intent to change a fundamental practice and precedent 
which has been acted upon by the President and the heads of depart- 
ments almost from the beginnings of our Government: that there is 
a discretion in the executive branch to withhold confidential papers. 
The record of the debate on the Legislative Reorganization Act shows 
that there was no attempt made to interfere, by sections 134 (a) and 
136, with that discretion. 

Indeed, the legislative history shows that Senator McClellan felt 
that the Legislative Reorganization Act had shortcomings, with re- 
spect to the compulsion of testimony and records from the executive 
branch, which he proposed to remedy. He wished to set up a joint 
committee of the two Houses of Congress, in order that it might con- 
duct a better surveillance over the executive and administrative agen- 
cies of the Government. He proposed to enable the joint committee 
to subpena any employee in the Federal Government to appear before 
the committee to give an account and report of his activities. In 
short, Senator McClellan’s proposal was to enable the House and 
Senate to supervise the executive agencies.*® Accordingly, Senator 
McClellan offered an amendment which provided for the creation 
of a Joint Committee on Administrative Practices and Efficiency. One 
of the provisions of the amendment proposed was to give employees 
of the joint committee the right to examine books and papers in any 
department of the Government. Another provision gave the joint 


* Ibid., p. 6446. 
92 Congressional Record, 6555. 






sic 
ot! 


r 
z 
t 
r 
’ 
( 
, 





rove | 


the 


tive ; 


ler- | 
inc- | 


, by 
bute 
ent, 
ent 
| an 
4s” 


SES SOF Sy AT 


‘ion 
e to 
ion, 
the 
t it 
the 
hat 


OP RFA Fo 


~w 


the | 


‘ion 


the | 


ind 
ire, 
rds. 
her 
ent 
irt- 
e is 
ers, 
ws 


und 
felt 


‘ive 
int 
on- 
en- 
tee 
ore 


ind 
tor 
ion 
ne 
ees 
ny 
‘int 


SI RARE EET ERE PE FT| NTR NTR CTT 


NRE 


PUT Ee 


NENT RTD AT ROR SO 


FREEDOM OF INFORMATION IN GOVERNMENT 135 


committee pores to conduct investigations into the practices of the 
agencies of the Government, with subpena powers to compel the 
attendance of witnesses and the production of papers by the Govern- 
ment agencies. Finally, in order that penalties might attach to viola- 
tions of a subpena thus issued by the joint committee, Senator Mc- 
Clellan’s amendment provided that the provisions of sections 102-104 
of the Revised Statutes (2 U. S. C. 192-194) should apply in case of 
failure by any witness to comeyy, with any subpena. Senator La 
Follette spoke briefly against the amendment, and it was rejected.” 

The conclusions to be drawn from the discussion of sections 134 (a) 
and 136 are: 

(1) Their legislative history point to no fundamental change in 
the laws, and that the President and the executive departments con- 
tinue to enjoy the same privileges and immunities from communicat- 
ing confitlential records in the executive departments which they have 
always exercised. 

(2) While section 136 aims at continued watchfulness by the stand- 
ing committees of Congress of the manner in which administrative 
agencies of the Government carry out the laws passed by Congress, 
the term “watchfulness” is not to be confused with the terms “inspec- 
tion and review,” or “surveillance,” or superintendence, all of which 
were considered and rejected by the Senate in favor of the present 
wording. 

(3) The Senate rejected an amendment which aimed at the compul- 
sion of both testimony and papers from the heads of departments and 
other Government employees and officials. 


DEPARTMENTAL REGULATIONS CONCERNING USE OF RECORDS 


The head of each department is authorized by title 5, United States 
Code, section 22, to provide regulations, not inconsisient with law, for 
the custody and use of the records and papers of his department. 
Speaking of this section, Attorney General Moody has said: 

It thus appears that the head of a Department has full charge and control 
of all the records and papers belonging to the Department. His authority to 
prescribe whatever rules and regulations he may deem proper regarding their 
use and custody is unlimited, so long as “not inconsistent with law.” Such broad 
discretion would necessarily include the right to determine whether certain docu- 
ments should or should not be taken from the files of the Department for any 
purpose except for use in connection with departmental business, and in accord- 
ance with his determination so to instruct the chiefs of bureaus or other officers 
concerned [25 Op. A. G. 329]. 

This section has received construction in Boske v. Comingore (177 
U.S. 459) and Lae Parte Sacket (74 F. 2d 922 (1935)). In the former 
case, the Supreme Court sustained a Rule of the Treasury Department 
relating to the custody of records, which took from a subordinate, such 
as a collector, all discretion as to permitting the records in his custody 
to be used for any purpose other than collection of the revenues, and 
reserving for the Secretary’s own discretion all matters of that char- 
acter. In the latter case, the Attorney General’s power to make rules 
concerning the papers in his Department was upheld. A special agent 
in charge of the Division of Investigation of the Department of Justice 
was upheld in his refusal to produce records under subpena in a. court 


* Thid., p. 6566. 
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proceeding where the a was barred from so doing by a regulation 
issued by the Attorney General under section 22 aforementioned. 

The power of heads of departments to control the use of their records 
in the best interests of the public finds illustration in Revised Statutes 
1076, which provides that the Court of Claims shall have power to call 
upon any of the departments for any information or papers it may 
deem necessary. However— 


the head of any department may refuse and omit to comply with any call for 
information or papers when, in his opinion, such compliance would be injurious 
to the public interest. 

A similar provision, recognizing the public interest, is found in 
title 5, section 488, which provides that the Secretary of the Interior 
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may, when not prejudicial to the interests of the Government, furnish | 


copies of any official papers within his custody. 
SOME LEADING DECISIONS 


The following are leading cases, and involve the power of the House 
of Representatives and the Senate to punish for contempt a witness 
who refuses to obey a subpena to produce information or papers: 


Anderson v. Dunn (6 Wheat. 204) 
Kilbournv. Thompson (103 U.S. 168) 
In re Chapman, discussed above 
McGrainv. Daugherty (273 U.S. 135) 
Sinclair v. United States (279 U.S. 2638) 


The Daugherty case held that the Senate or the House has power 
to compel a private individual to appear before it or one of its com- 
mittees and give testimony needed to enable it efficiently to exercise a 
legislative function belonging to it under the Constitution. The sub- 
ject of investigation in that case was the administration of the Depart- 
ment of Justice, a subject on which legislation could plainly be had.™ 


The Sinclair case involved section 102 of the Revised Statutes, above | 
discussed, under which Sinclair was fined and imprisoned after a trial | 


for refusing to answer questions before a Senate committee. 


None of the foregoing cases involved the refusal by a head of a | 


department to obey a call for papers or information. There has been 
no Supreme Court decision dealing squarely with that question. As 
one writer puts it: 


The committees of earlier years did, on occasion, encounter refusals by admin- 
istrators to supply information. But, because both the Senate and the House 
eventually retreated upon the flat refusal of the executives to answer questions, 
the legal problems which are involved were never presented to the courts. Thus, 
it remains an open question whether the executive officers must submit all the 


information which Congress may request.” 

The McGrain v. Daugherty case, supra, throws some light on this 
question : How is the United States Supreme Court likely to decide the 
issue, in the light of the long continued practice of the Executive, 
from 1796 to date,* to withhold confidential papers from the legisla- 
tive branch, and the latter’s acquiescence in that practice ¢ 


v. 8. 135, 177. 
1 


81 273 
~ a nee of Congressional Investigative Power (1940), by M. Nelson McGeary 
pp. 102- : 


3 See p. 105 of this memorandum. 
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The opinion of the Court, written by Judge Van Devanter, was 
unanimous. The case came to the Supreme Court on an appeal from 
a final order in a habeas corpus proceeding, which discharged Mally 
S. Daugherty, a recusant witness, from custody under process of at- 
tachment issued from the Senate. The Senate was episivintiaas an in- 
vestigation into the administration of the Department of Justice. 
Harry M. Daugherty, a brother of Mally Daugherty, was the Attorney 
General from March 1921 until March 1924, when he resigned. Later 
in that period charges of misfeasance had been made concerning the 
Department of Justice, after Mr. Daugherty became its head. The 
Senate passed a resolution directing a select committee to investigate 
the facts concerning the Attorney General’s failure to prosecute vio- 
lators of the Sherman Antitrust Act, and the Attorney General’s fail- 
ure to prosecute Fall, Sinclair, Doheny, and others, for defrauding 
the Government. The committee was directed to report to the Senate 
concerning the activities of the Attorney General and any of his assist- 
ants which would tend to impair the Department’s efficiency. 

The committee caused to be served a subpena on Mally Daugherty, 
which commanded him to appear and give testimony to the committee 
concerning certain bank deposits and withdrawals in an Ohio bank, 
of which Mally Daugherty was president. The witness failed to 
appear. The committee made a report to the Senate, which adopted a 
resolution directing the President of the Senate to issue a warrant 
commanding the Sergeant at Arms to take Mally Daugherty into cus- 
tody, and to bring him before the bar of the Senate. The Sergeant at 
Arms took Mally Daugherty into custody. A writ of habeas corpus 
was granted by the district court in Cincinnati, the court holding that 
the attachment of the witness was unlawful. 

One of the principal questions before the court was whether the 
Senate had the power, through its own process, to compel a private 
individual to appear before one of its committees, in order that he 
might give testimony needed to enable the Senate efficiently to exercise 
a legislative function belonging to it under the Constitution. 

After reviewing the legislative practice, beginning with the investi- 
gation by the House of Representatives in 1792," the statutes relating 
to the compulsion of the testimony of private persons * and the court 
decisions,** the Court states its conclusions on the principal question 
before it in these words: 


We are of opinion that the power of inquiry—with process to enforce it—is an 
essential and appropriate auxiliary to the legislative function. It was so re- 
garded and employed in American legislatures before the Constitution was 
framed and ratified. Both houses of Congress took this view of it early in their 
history—the House of Representatives with the approving votes of Mr. Madison 
and other members whose service in the convention which framed the Consti- 
tution gives special significance to their action—and both houses have employed 
the power accordingly up to the present time. * * * So, when their practice 
in the matter is appraised according to the circumstances in which it was begun 
and to those in which it has been continued, it falls nothing short of a practical 
construction, long continued, of the constitutional provisions respecting their 
powers, and therefore should be taken as fixing the meaning of those provisions, 
if otherwise doubtful [p. 174]. 


™ See p. 78 of this memorandum. 

® Rey. Stats. 102, 108,104. See p. 130 of this memorandum. 

*® Anderson v. Dunn, Kilbourn v. Thompson, In re Chapman, and Marshall vy. Gordon, 
248 U. 8. 521. The first three cases are mentioned on p. 136 of this memorandum. 
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Thus, we see that the reason the court found a legislative power to/ 
summon private persons for inquiry, in connection with the exercise of | 
the legislative function, was because of a practice, long continued, of 
summoning private persons before the House of Congress to give) 
testimony and to produce papers, and in the legislative acts which | 
prescribed penalties for failure of such persons to appear. 

In response to the contention of Mally Daugherty that the power | 
of inquiry by Congress, if sustained, might be oppressively exerted, | 
the court replied that neither House will be disposed to exert the/ 
power beyond its proper bounds, or without due regard to the rights | 
of witnesses. But if, contrary to the court’s assumption, Congress | 
did not keep its power of inquiry within restraint and proper bounds, | 
“the decisions in Kilbourn v. Thompson and Marshall v. Gordon | 
point to admissible measures of relief” (p. 176). 

On the facts before it, the court concluded that the purpose for | 
which Mally Daugherty’s testimony was sought, was to obtain infor- | 


VIR 


mation in aid of the legislative function. Hence, he was at fault in| 


failing to appear. 


It is the limitations upon the power of Congress to inquire, even | 


when exerted against a private person, which concern us here. In 
the Kilbourn case * the Supreme Court held that the House of Repre- | 


sentatives had exceeded its power, because it sought to inquire into | 
a matter concerning which redress could be had only in a judicial | 
proceedings, which was then pending. The United States Govern- | 


ment was a creditor in a bankruptcy proceeding where its rights were 
being asserted in the bankruptcy court. The Supreme Court held, 


therefore, that conformably to the constitutional separation of gov- | 


ernmental powers, it was for the Federal Bankruptcy Court to ad- 
judicate the bankrupt’s estate. The rights of the United States 


could be properly pressed before the court. Since the congressional | 


investigation sought information from a private person concerning 
a matter which was pending before the court, oa 
be a proper subject of 
had refused to testify before the committee could not be punished for 
contempt. 

In Marshall v. Gordon, the district attorney of the southern dis- 
trict of New York had sent a letter to the chairman of a subcommittee 
of the House, which was ill-tempered and well calculated to arouse the 


indignation of the members of the subcommittee and of the House. | 
The district attorney had given the letter to the press, so that it might | 
be published contemporaneously with its receipt by the chairman of | 


the subcommittee. A select committee of the House reported that the 
district attorney was guilty of contempt of the House, and a formal 
warrant for his arrest was issued to the Sergeant at Arms, which was 
followed by an application for discharge on habeas corpus. This is 
the only case we know of where the United States Supreme Court 
dealt with the right of the House of Representatives to adjudge in 
contempt an official of the executive branch. 

The question before the Supreme Court was whether the House had 
the power, under the Constitution, to adjudge the district attorney 
in contempt and to punish him for such contempt, without subjecting 


* See p. 136 of this memorandum. 
8 243 U. S. 521, 546. 
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him to the statutory modes of trial provided for criminal offenses. 
The Court held that the writing of the irritating letter and its publi- 
cation were “not intrinsic to the right of the House to preserve the 
means of discharging its legislative duties” (p. 546). The letter 
related only to the presumed operation which it might have upon the 
public mind and the indignation naturally felt by members of the 
committee on the subject. 

The foregoing discussion of the Daugherty case focuses attention 
upon this important point: Congress has, in the past, exceeded its 
powers, both with respect to its attempted punishment for contempt 
of private persons and of a United States official, and the Supreme 
Court did not hesitate to reject the improper assertions of congres- 
sional power. 

Returning to the question we asked, How is the Supreme Court 
likely to decide the issue concerning the withholding of confidential 

apers by the executive branch from Congress and its committees? 
We may thus summarize: 

1. Ever since 1796, the executive branch has asserted the right to 
say “no” to the Houses of Congress, when they have requested confi- 
dential papers which the President or the heads of departments felt 
obliged to withhold, in the public interest.** 

2. Beginning with the denial by a court in a criminal trial, of a 
subpena for the production of a letter by President Adams in 1800,*° 
the courts have uniformly held that they will not compel a President 
or head of department to give testimony or to produce papers which, 
in his judgment, required secrecy.“ 

8. More significant still is the fact that never in our entire history 
has either House taken any steps to enforce requests for the produc- 
tion of testimony or documents which have been refused by the execu- 
tive branch. In the two famous debates on this subject, in the Cleve- 
land and Theodore Roosevelt administrations, it was admitted that it 
was useless to pass resolutions aimed at forcing compliance by the 
Executive with congressional requests for papers and documents, 
when the Executive could ignore such resolutions.*? 

It appears clear, therefore, that we have, in the words of the 
Supreme Court in the Daugherty case, “a practical construction, lon 
continued, of the constitutional provisions respecting their powers,” 
by the executive and legislative branches.** The long-continued prac- 
tice of the executive branch to withhold confidential papers, in the 
national public interest, from the legislative branch, and the passage 
of no law by Congress to change that practice, argue persuasively for 
the possession of such a power, under the Constitution, by the Execu- 
tive. It is not likely that the United States Supreme Court will 
lightly ignore more than 150 years of legislative acquiescence in the 
assertion of that power. 

Our conclusion is fortified by the views of William Howard Taft, 
who wrote, following his retirement from the presidency and prior 
to his appointment as Chief Justice: 


There is in the scope of the jurisdiction of both the Executive and Congress 
a wide field of action in which individual rights are not affected in such a way 


See résumé and conelusions, p. 118. 

” See p. 122 of this memorandum. 
"See pp. 106-114 of this memorandum. 
“See p. 93 of this memorandum. 

#273 U. 8. 174. 
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that they can be asserted and vindicated in a court. In this field, the con- 
struction of the power of each branch and its limitations must be left to itself 


and the political determination of the people who are the ultimate sovereign © 


asserting themselves at the polls. Precedents from previous administrations 
and from previous Congresses create an historical construction of the extent and 


limitations of their respective powers, aided by the discussions arising in a 
conflict of jurisdictions between them.“ 


Referring to the Daugherty case, the Supreme Court, in Sinclair vy, | 


United States (279 U.S. 263, 291), stated : 


And that case shows that, while the power of inquiry is an essential and appro- 


priate auxiliary to the legislative function, it must be exerted with due regard 
for the rights of witnesses, and that a witness rightfully may refuse to answer 
where the bounds of the power are exceeded or where the questions asked are 
not pertinent to the matter under inquiry. 

It has always been recognized in this country, and it is well to remember, that 
few, if any, of the rights of the people guarded by fundamental law are of greater 
importance to their happiness and safety than the right to be exempt from all 
unauthorized, arbitrary or unreasonable inquiries and disclosures in respect of 


a i a ie A ta ll 


their personal and private affairs. In order to illustrate the purpose of the | 
courts well to uphold the right of privacy, we quote from some of their decisions © 


(pp. 291-292). 


Both the Daugherty and Sinclair cases dealt with private individuals | 
who had refused to testify before Senate committees. We have noted | 


the statement of the Supreme Court that there are bounds of power | 
which Congress and its committees may not exceed in questioning 


wrivate persons, whose rights are guarded “by fundamental law.” 


he rights of the executive branch would seem to be guarded by the | 


same fundamental law, the Constitution, which declares the executive 
branch to be independent of the other two branches, and gives it the 


REP OGOSg 


right to resist unbounded assertions of inquiry. If, in the judgment © 
of the Supreme Court, private witnesses may rightfully refuse to | 
answer, the President and heads of departments have their rights, not | 
to answer inquiries requiring disclosure of confidential information, | 
which they have asserted almost from the beginnings of our Govern- 


ment. 


PRESIDENT TRUMAN'S DIRECTIVE TO OFFICERS AND EMPLOYEES IN THE 
EXECUTIVE BRANCH 


On March 13, 1948, President Truman, by memorandum addressed 
to all officers and employees in the executive branch of the Government, 
issued the following directive: 


The efficient and just administration of the Employee Loyalty Program, under 
Executive Order No. 9835 of March 21, 1947, requires that reports, records, and 
files relative to the program be preserved in strict confidence. This is necessary 
in the interest of our national security and welfare, to preserve the confidential 


I OER RL a  T 


character and sources of information furnished, and to protect Government 


personnel against the dissemination of unfounded or disproved allegations. It | 


is necessary also in order to insure the fair and just disposition of loyalty cases. 

For these reasons, and in accordance with the long-established policy that 
reports rendered by the Federal Bureau of Investigation and other investigative 
agencies of the executive branch are to be regarded as confidential, all reports, 
records, and files relative to the loyalty of employees or prospective employees 


' 


(including reports of such investigative agencies), shall be maintained in confi- | 
dence, and shall not be transmitted or disclosed except as required in the efficient | 


conduct of business. 


Any subpena or demand or request for information, reports, or files of the 
nature described, received from sources other than those persons in the executive 


“ Taft Our Chief Magistrate and His Powers (1916), pp. 1-2. 
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pranch of the Government who are entitled thereto by reason of their official 
duties, shall be respectfully declined, on the basis of this directive, and the 
subpena or demand or other request shall be referred to the Office of the President 
for such response as the President may determine to be in the public interest in 
the particular case. ‘There shall be no relaxation of the provisions of this direc- 
tive except with my express authority. 

Simultaneously with the directive, the President issued a statement 
in which he called attention to the Federal employee loyalty program 
and the policy of the administration to carry out that program on a 
confidential basis. He called attention to the loyalty order,*® which 
indicates, in part IV, the necessity of preserving reports and other 
information in strict confidence. The directive was aimed to effectu- 
ate that policy, even in cases where a subpena was served upon the 
executive oflicials, whether the congressional committees or by courts. 
The President, in the public interest, was assuming the responsibility 
for informing the court or congressional committee if, in a particular 
case confidential information could be properly released. 

The President’s statement referred to his predecessors in office, be- 

inning with 1796. The declinations of information by Presidents 

ashington, Jefferson, Monroe, Jackson, and Cleveland to the Houses 
of Congress were cited by President Truman as historical precedents 
for his directive and policy to keep loyalty files of Government per- 
sonnel confidential. 

The Condon episode was, in all probability, the primary reason for 
the issuance of the President’s memorandum. A House Committee 
on Un-American Activities had released a report charging disloyalty 
on the part of Edward U. Condon, Director of the National Bureau 
of Standards, and a subcommittee had thereafter sought to obtain all 
relevant papers, including investigative reports, from the Secretary 
of Commerce, of which Mr. Condon is a bureau head. The Secretary 
of Commerce refused to make available the contents of the confiden- 
tial files relative to loyalty investigations with regard to Dr. Condon, 
although he had received a subpena which directed him to supply such 
information.** 

Since the loyalty program provides for a loyalty investigation of 
every person entering the civilian employment of any department or 
agency of the executive branch of the United States,** it is easy to 
perceive the chaos which would result from exposing to public view 
investigative data and records gathered by the Government concern- 
ing its employees. 


RESOLUTION DIRECTING ALL EXECUTIVE DEPARTMENTS TO FURNISH INFOR- 
MATION TO HOUSE AND SENATE COMMITTEES (H. J. RES, 342) *° 


On March 5, 1948, Congressman Hoffman introduced a joint resolu- 
tion directing all executive departments and agencies of the Federal 
Government to make available to any and all committees of the House 
of Representatives, and the Senate, any information which may be 
deemed necessary to enable them to properly perform the duties dele- 
gated to them by the Congress. 


* Executive Order No. 9835 of March 21, 1947. 

* See résumé and conclusions, p. 118. 

"94 Congressional Record, vol. 41, p. 2261, Mar. 5, 1948. See also 94 Congressional 
Record, p. 2088, Mar. 2, 1948. 

“ Bxecutive Order No. 9835, pt. I, sec. 1. 

#94 Congressional Record, vol. 42, p. 2317, Mar. 5, 1948. 
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The purport of the resolution is to require the executive branch of | 


the Government to make available to congressional committees infor- 
mation, the disclosure of which, the President has expressly deter- 
mined, would be contrary to the public interest. 

The resolution is aimed at the coercion of the executive depart- 


ments. Its purpose is to compel the heads of those departments, | 


against the wishes of the President, to furnish information, papers 
and documents to congressional committees, after the President has 
determined that it would be against the national public interest to do 
so. In effect, the resolution proposes to make of the executive depart- 
ments an adjunct of the bilelative branch. Henceforth, says the 
resolution, heads of the executive departments are to be the servants 
of the majority of a congressional committee, which shall have the 
power to supervise the executive branch of the Government. In short, 
to the extent that congressional committees are to direct the executive 
departments, in violation of, and against the orders of the President, 
and the heads of those departments, those committees will be clothed 
with a supreme unrestrained executive power. 

It will be recalled that the Legislative Reorganization Act of 1946 
was the result of the work of Senator La Follette and Congressman 
Monroney, who headed a joint committee of both Houses in the prepa- 
ration of the original bill. As finally adopted, the reorganization 
act was the “end product of more than a year of study, hearings, and 
deliberations conducted by the Joint Committee on the Reorganiza- 
tion of Congress.” It will also be recalled that, following debate, 
Senator La Follette yielded to Senator Donnell’s amendment of sec- 
tion 136; the Senate was persuaded that the legislative branch had 
no power, under the Constitution, to inspect and review, or to conduct 
a surveillance or superintendence of the executive branch. 

Tested by the Supreme Court decisions," and by the action of both 
Houses of Congress,” the resolution constitutes an unconstitutional 
encroachment by the legislative branch upon the executive branch. 

To conclude: The statutes designed to compel witnesses to testify 
and to produce records before congressional committees affect only 
private individuals. They do not cover heads of departments or other 
Government officials. 

The most important contribution to clear thinking concerning the 
right of the legislative branch to compel the executive departments 
to furnish testimony and records, regardless of the public interest 
involved, as determined by the President, may be found in the legis- 
lative history of the ao Reorganization Act of 1946. The 
considered judgment of the Senate, after debate, concurred in by the 
House, was that there is no power, under the Constitution, in the 
legislative branch of the Government to impose its will upon the 
executive branch, whether under the guise of an “inspection and re- 
view” of its activities or a “surveillance,” or a superintendence, or any 
other unrestrained control of the executive departments. 

The clear import of the Daugherty and Sinclair cases is that the 
United States Supreme Court will not sanction unrestrained inquiry 
of the executive branch by the Houses of Congress. 


6° 92 Congressional Récord 6344 (1946). 

51 See pp. 128, 129 of this memorandum. 

52 See the action of the Judiciary Committee of the House, in the Seward case, pp. 115-116 
of this memorandum. 
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V. ConcLusIons 


We stated in the introduction * that it was frequently a difference 
in political faith between the Chief Executive and the House of Repre- 
sentatives or the Senate which gave rise to insistent demands for 
information and papers by one of the Houses of Congress, and to 

ually insistent refusals by the President. Thus, Washington started 
his second term as President with a hostile Republican majority in 
the lower House.** President Jackson had to deal with a militant 
and powerful Whig Senate minority, very persuasive in debate, headed 
by Senators Webster, Clay, and Calhoun.® President Grant faced a 
swarm of committees from the Democratic House of Representatives 
who were investigating the executive departments.*® President Hayes 
had difficulty with a Democratic House of Representatives, President 
Cleveland with a Republican Senate, and President Hoover with a 
Democratic House.*’ 

It was an improper demand by the House of Representatives for 

articipation in the treatymaking power which compelled our first 
Seadent to refuse examination by the House of instructions, docu- 
ments, and letters relative to the Jay Treaty. Washington had con- 
sulted Hamilton for suggestions in drafting a reply to the House 
resolution which called for the papers. Hamilton suggested that the 
information sought by the House could serve no purpose unless 
impeachment proceedings against Washington were in contem- 

lation.**= In his message to Congress refusing the papers, Wash- 
ington, apparently influenced by Hamilton’s suggestion, advised the 
House that inspection of the papers asked for could only be properly 
sought for impeachment purposes, which the House resolution had not 
expressed.°° 
While it may be difficult for us to properly gage the heat of public 
opinion in Washington’s day as a result of the bitter controversy 
over the Jay Treaty, it does appear certain that the fate of the 
Government was then hanging in the balance. Had the House failed 
to appropriate the funds necessary to carry the Jay Treaty into effect, 
the country would have faced a crisis.°° Faced with the refusal of the 
House of Representatives to appropriate moneys to carry the treaty 
into effect, unless it was shown all the documents which went into the 
negotiations and preparation of the treaty, Washington nevertheless 
firmly held his ground. 

It appears that Washington was left with a strong and lasting 
impression of his experience with demands by the House of Repre- 
sentatives for information upon the executive branch. In his Fare- 


® See pp. 75-76 of this memorandum. 

Binkley, President and Congress (1947), p. 38. 

Calvin Colton, Life of Henry Clay (1946), ch. 5, pp. 122 ff. 

% Allan Nevins, Hamilton Fish, 812-813; see also p. 87 of this memorandum. 

@17 Congressional Record 2331, 2445: Charles and Mary Beard, Basic History of the 
United States, p. 454; see also p. 88 of this memorandum. 

Letter, Hamilton to Washington, March 7, 1796; The Works of Alexander Hamilton, 
Sree? John C. Hamilton, vol. 6, p. 90; and Claude Bowers, Jefferson and Hamilton, 

® Richardson, Messages and Papers of the President, vol. 1, p. 195. 

See Letters and Writings of James Madison, vol. 2 (1794-1815) : Letter to Thomas 
Jefferson dated March 6, 1796, at p. 86; letter of Madison to James Monroe, April 18, 1796, 
at p. 96; and letter of Madison to Thomas Jefferson dated May 1, 1796, at p. 99; see also 
letters between Washington and Hamilton commencing with March 4, 1796, through March 
31, 1796, The Works of Alexander Hamilton, edited by John C. Hamilton, vol. 6, pp. 95- 
100 ; Binkley, President and Congress, p. 44. 
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wel! Address, our first President warned against the unconstitutional 


encroachment by one department of the Government upon another, 
He cautioned that such encroachment led to despotism and he 
pointed to— 

The necessity of reciprocal checks in the exercise of political power, by dividing 
and distributing it into different depositories, and constituting each the guardian 
of the public weal against invasions by the others, * * *.™ 

It is well to point out that the legislative branch is justly entitled 
to be properly informed of the activities of the executive branch, 
Intelligent legislation, and the duty of the House and Senate to appro- 
priate money for governmental expenditures, require access to infor- 
mation.” However, we must not confuse comity and reasonableness, 
which should always exist between all three branches of our Govern- 
ment, with the sometimes asserted right of the Houses of Congress 
to all information and papers in the executive branch. 

Our study has dealt with the precedents established by Presidential 
action and court decisions. The Constitution and the statutes creatin 
the executive departments, and those dealing with the compulsion of 
testimony and the production of records before congressional com- 
mittees have also been reviewed. We briefly state our conclusions: 

1. The framers of the Constitution had taken pains to insure the 
independence of the executive branch. Historical precedents coveri 
more than 150 years of Presidential action demonstrate that our Presi- 
dents have vigorously asserted that independence.* 

2. Under the Constitution, the executive power is lodged in the 
President. The determination of all executive questions belongs in 
theory and by constitutional right to him. The President is the re- 
sponsible executive minister of the United States. The authority of 
each head of a department is a parcel of the executive power of the 
President. To coerce the head of a department is to coerce the Presi- 
dent. This can be accomplished in no other way than by a law, consti- 
tutional in its nature, enacted in accordance with the forms of the 
Constitution. It follows that Congress cannot, under the Constitu- 
tion, compel heads of departments to make public what the President 
desires to keep secret, in the public interest. The President alone is 
the judge of that interest, and is accountable only to his country in his 
political character, and to his own conscience.™ 

3. Heads of the executive departments are subject to the Constitu- 
tion and to the laws passed by Congress in pursuance of the Constitu- 
tion, and to the directions of the President of the United States, but 
to no other directions whatever. 

4. The rule may be stated that the President and heads of depart- 
ments are not bound to produce papers or disclose information com- 
municated to them where, in their own judgment, the disclosure would, 
on public considerations, be inexpedient.” 

5. The Chief Executive has an exclusive and illimitable power to con- 
trol his subordinates in the executive branch. The highest and most 
important duties which the President’s subordinates perform are those 


1 See p. 80 of this memorandum, Richardson, Messages and Papers of the President, 
vol. 1, pp. 213, 219. 

® Robert Luce, Legislative Problems eae 587. 

& See pp. 78-104 of this memorandum, and résumé of pt. I at p. 118. 

* See pp. 121 and 125 of this memorandum. 

 Ibid., p. 90. 

* Tbhid., pp. 76, 106-107. 
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in which they act for him. In such cases they are exercising not their 
own but his discretion. Each head of a department is and must be the 
President’s alter ego in the matters of that department where the 
President is required by law to exercise authority. In all such cases 
_ the discretion to be exercised is that of the President in determining 
ling the national public interest and in directing the action to be taken 
ian —_ py his executive subordinates to protect it. In this field his Cabinet 
shoes must do his will. He must place in each member of his official 
led family and his chief executive subordinates implicit faith.* 
ch. | To paraphrase Chief Justice Taft’s statement in the Myers case: 
Tro The discretion is that of the President to determine the national public 
of| interest, in directing his executive subordinates to withhold confi- 
ess; dential information a congressional committees. 
rn | 6. How is the United States Supreme Court likely to decide the issue 
88! concerning the withholding of confidential papers by the executive 
_.. branch from Congress and its committees? The case of Mc@rain v. 
‘ial | Daugherty ** points to the following conclusions : 
"a (a) The Houses of Congress have, in the past, exceeded their powers, 
both with respect to their attempted penne: for contempt of 
ms rivate persons and of a United States official, and the Supreme Court 
s Aid not hesitate to reject the improper assertions of congressional 
the —_ power.® 
ing (b) Ever since 1796, the executive branch has asserted the right to 
esl- —s say “no” to the Houses of Congress, when they have requested con- 
fidential papers which the President or the heads of departments felt 
the obliged to withhold, in the public interest. Since 1800, court decisions 
‘I have uniformly held that the President or heads of departments need 
a not give testimony or produce papers which, in their judgment, require 
Oo secrecy. : 
the (e) Mawes in our entire history has either House of Congress taken 
*SI- any steps to enforce requests for the production of testimony or docu- 
ments which have been refused by the executive branch. 
the The foregoing, in the words of the Supreme Court in the Daugh- 
tu- | erty case, point to “a practical construction, long continued, of the 
ent | constitutional provisions respecting their powers,” by the executive 
> 18 and legislative branches. The long-continued practice of the execu- 
his} tive branch, and the passage of no law by Congress to change that prac- 
_ tice, argue persuasively For the ion of such a power, under 
tu-| the Constitution, by the executive. The United States Supreme 
tu- Court is not likely to ignore more than 150 years of legislative ac- 
but | quiescence in the assertion of that power. 

7. The history of our country ® and the debates in Congress” 
wt- | demonstrate conclusively that both the House and the Senate have 
m- recognized: (1) That up to the present time no statute has ever been 
ild, passed which compelled heads of departments to give information 

and papers to Congress, or its committees, against the President’s de- 
on- termination that the public interest required secrecy, and (2) that 
when the head of a department refused to obey a subpena or resolu- 


* 
nal | 
er, 


™ See Myers v. U. 8. discussed at p. 129 of this memorandum. 
ent, ® Discussed at pp. 186-140 of this memorandum. 
"See Kilbourn v. Thompson and Marshall v. Gordon, discussed at pp. 138-139 of this 
memorandum. 
See résumé and conclusions, pp. 118 ff. of this memorandum. 
™ See pp. 92, 93 of this memorandum. 


25740 O—58—pt. 1—_—-11 





-_ 


146 FREEDOM OF INFORMATION IN GOVERNMENT 


for such refusal. 

8. An important contribution to clear thinking concerning the 
right of the legislative branch to compel the executive departments 
to furnish testimony and records, regardless of the public interest 
involved, as determined by the President, may be found in the legis- 
lative history of the Legislative Reorganization Act of 1946. The 
considered judgment of the Senate, after debate, concurred in by 

the House, was that there is no power, under the Constitution, in 
the legislative branch of the Government to impose its will upon the 


tion of either of the Houses of Congress, there was no effective remedy | 


executive branch, whether under the guise of an “inspection and re ~~ 
view” of its activities, or a “surveillance,” or a superintendence, or 
any other unrestrained control of the executive departments.” 

9. There is no power in Congress or the courts to compel the Presi: ~~ 
dent’s discretion or decision, respecting the propriety of surrendering yo, 


papers, documents, or information deemed by him to be confidentia 
in character, and the same holds true for the heads of departments, —— 
Their decision and discretion remain entirely unaffected by existing 1) 
statutes, which relate only to private individuals who refuse to obeya Star J 
subpena of the House of Representatives or the Senate, or their!” ' 
committees.” 

10. Paraphrasing President Jefferson’s crucial question: * Would 
the Executive be independent of the legislative branch, as contem- = Axi 
plated by the Constitution, if the President or heads of departments 
were subject to the commands of the Houses of Congress, and to 
imprisonment for disobedience of a legislative subpena’ Jefferson's 
conclusion that the President and heads of departments must and do State 
have the last word, under our theory of government, respecting the —f:/jm 
propriety of withholding information and papers when the public 
interest so requires, is amply fortified by the action of our Presidents, Pn 
by court decisions, by the opinions of the Attorneys General, and by ne 
the views of almost every student of this subject. 


APPENDIX EXHIBIT NO. 11 


THE FEDERAL BAR ASSOCIATION, | 
Washington, D. C., March 5, 1958. B00: 


Dem 


CUR 


Mr. CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, United States Senate, Subcommittee on 
Constitutional Rights, Washington, D.C. 


Dear Mr. SLAYMAN: This is in reply to your letter of March 5 in which you 
state that the Subcommittee on Constitutional Rights would like to publish an 
article which appeared in the April, July, and October, 1949, issues of the Federal 
Bar Journal, written by Herman Wolkinson and entitled, “Demands of Congres- 
sional Committees for Executive Papers.” 
This will confirm my conversation with Mr. William D. Patton, Assistant 
Counsel of the subcommittee, in which I indicated to him that the editors of the 
Journal would give such approval. 
The editors of the Journal hereby grant full approval for the publication of — 
this article by the subcommittee. 
Sincerely, Pubi 
ANDREW P. MurpHy, Assi 
Editor in Chief. offic 
ny ler. 
7 Ibid., pp. 132-135. Cop 
™ Pp. 88-89 of this memorandum. Cols 
™ “But would the Executive be independent of the judiciary if he were subject to the 
commands of the latter, and to imprisonment for disobedience; * * *?’ Letter of Thomas 


Jefferson to United States Attorney Hay, June 20, 1807, Thomas Jefferson’s Writings 
(Ford) (vol. 9, p. 60) ; p. 111 of this memorandum. 
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DEMANDS OF CONGRESSIONAL COMMITTEES FOR 
EXECUTIVE PAPERS 


HERMAN WOLKINSON* 
Part I** 


INTRODUCTION 


OR over 150 years—-almost from the time that the American 
iam of government was created by the adoption of the Con- 
stitution—our Presidents have established, by precedent, that they 
and members of their Cabinet have an undoubted privilege and 
discretion to keep confidential, in the public interest, papers and 
information which require secrecy. American history abounds in 
countless illustrations of the refusal, on occasion, by the President 
and heads of departments to furnish papers to Congress, or its 
committees, for reasons of public policy. The messages of our 
past Presidents reveal that almost every one of them found it 
necessary to inform Congress of his constitutional duty to execute 
the office of President, and, in furtherance of that duty, to with- 
hold information and papers for the public good. 


Nor are the instances lacking where the aid of a court was 
sought to obtain information or papers from a President and the 
heads of departments. Courts have uniformly held that the Presi- 
dent and the heads of departments have an uncontrolled discretion 
to withhold the information and papers in the public interest, and 
they will not interfere with the exercise of that discretion. Stu- 
dents of political science and of our constitutional theory of gov- 
ernment are not in disagreement as to the fundamental fact that 
Congress has not the power, as one of the three great branches of 
the Government, to subject either of the other two branches to 
its will. 

The proposition may be simply stated: We have three divi- 
sions of government, the legislative, the executive and the judicial. 
Each of them has certain functions to perform, prescribed by the 
Constitution. It is perfectly clear that under the Constitution 


*Of the New York and Supreme Court Bars, Attorney, Department of Justice 
The views expressed herein are those of the author and do not necessarily represent 
the position of the Department of Justice. 

**Part 1 of the article discusses Presidential Action following Congressional 
demands for information and papers. Part II, which will be printed subsequently. 
will discuss the Court Decisions and Constitutional Provisions and Statutes relating 
to the subject 
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neither one of those divisions may impose its unrestrained will 
upon the others. 

What is it then which has in the past caused some of the 
bitter contests between either House of Congress and the execu. 
tive concerning the availability of certain information and papers 
which they thought they had a right to have, while the President 
and the heads of the departments thought otherwise. The answer 
seems to lie in the fact that our form of government permits the 
Senate or the House of Representatives, or both, to be controlled 
by one of the major parties, while the executive is controlled by 
another political party. In the struggle for political power and 
supremacy, the House or the Senate have, on occasion, seen fit to 
make demands on the executive branch which it felt went beyond 
established principles of constitutional law and comity. We must 
remember that one of the principal reasons for the practical suc. 
cess of our form of government is that in a spirit of good sense 
and harmony each of the branches normally stays within its proper 
jurisdiction, and does not seck to dominate the others. This is 
not to say that there are instances lacking where demands for 
information, deemed unreasonable by the executive, have been 
made where the majority in the legislative branch and the execu- 
tive have both been members of one political party. Those cases, 
however, are relatively few. Generally, the great conflicts have 
arisen where the majority of one or both of the Houses of the 
Congress have differed politically from that of the President. 

It is only in those relatively few instances of our history 
where a President or the head of a department felt that he could 
not comply with what appeared to him an unreasonable demand 
for information and papers, that we have recorded precedents. 
Such precedents usually take the form of a Presidential message 
addressed to either the Senate or the House of Representatives, 
refusing the information sought. Where demands for informa- 
tion or papers have become the subject of court decisions, we have 
those cases to help our study. There are also Opinions of the 
Attorneys General rendered to the various Presidents and the 
heads of departments which deal with this subject. We shall 
state, in summary form, what the precedents show. 

Our study of Presidential action shows that in every instance 
where a President has backed the refusal of a head of a depart: 
ment to divulge confidential information to either of the Houses of 
Congress, or their committees, the papers and the information re- 
quested were not furnished. The public interest was invariably 
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given as the reason for withholding the information. William 
Howard Taft thus expressed himself on this subject, following 
his retirement from the presidency and prior to his appointment 
as Chief Justice: 


“The President is required by the Constitution from 
time to time to give to Congress information on the state 
of the Union, and to recommend for its consideration such 
measures as he shall judge necessary and expedient, but this 
does not enable Congress or either House of Congress to 
elicit from him confidential information which he has acquired 
for the purpose of enabling him to discharge his constitu- 
tional duties, if he does not deem the disclosure of such 
information prudent or in the public interest.””* 


Our study also shows that the head of a department is generally 
subject to the President’s direction, and the President has the last 
word on the propriety of withholding the papers. Heads of de- 
partments are subject to the constitution, to the laws passed by 
the Congress in pursuance of the constitution, and to the directions 
of the President of the United States. They are not subject to 
any other directions. While they have frequently obeyed Con- 
gressional demands, whether made by the use of subpoena or 
otherwise, and have furnished papers and information to Con- 
gressional committees, they have done so only in a spirit of comity 
and good will, and not because there has been an effective legal 
means to compel them to do so. Under the constitution, heads 
of departments cannot be directed by a Congressional committee 
in the exercise of their discretion concerning the propriety of 
furnishing papers. 

A study of court decisions, opinions of the Attorneys General 
and authoritative text writers reveals that the issuance of a sub- 
poena duces tecum, which calls for testimony and papers, by a 
court to the head of a department or Cabinet member need not 
result in the giving of testimony or the production of papers if 
they are deemed confidential, in the public interest. The President 
may intervene and direct the Cabinet officer or department head 
not to appear; the person subpoenaed would then advise the court 
of the President’s order and abstain from appearing altogether. 
The better practice appears to be, wherever practicable, for the 
head of the department to appear in court and claim the privilege 
of keeping in confidence the information requested. 


*Wm. Howard Taft “Our Chief Magistrate and His Powers”, p. 129. 
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Similarly, where a congressional committee issues a subpoena 
to a Cabinet member, the proper practice appears to be to make 
an appearance and to divulge only such information as would not 
conflict with the President's direction, in the public interest. 

The rule may be stated that the President and heads of 
departments are not bound to produce papers or to disclose infor. 
mation communicated to them, where, in their own judgment, the 
disclosure would, on public considerations, be inexpedient. The 
reason for the rule was succinctly stated by Judge Marshall in 
Marbury v. Madison,’ and has been reafirmed in Cunningham vy. 
Neagle’ and Meyers v. United States.* It is as follows: 


By the Constitution, the President is invested with certain 
political powers. He may use his own discretion in executing 
those powers. He is accountable only to his country in his politi- 
cal character, and to his own conscience. To aid the President in 
performing his duties, he is authorized by law to appoint heads of 
the executive departments. They act by his authority; their acts 
are his acts. Questions which the Constitution and laws leave to 
the Executive, or which are in their nature political, are not for 
the courts to decide, and there is no power in the courts to control 
the President’s discretion or decision with respect to such ques 
tions. Because of the intimate political relation between the Presi- 
dent and the heads of departments, the same rule applies to them. 

Finally, the Constitution lodges the “executive power’’ in the 
President, who “shall take care that the laws be faithfully exe- 
cuted.” The President’s oath of office requires that he ‘faithfully 
execute the Office of President of the United States.” All execu- 
tive functions of our government belong to the President. The 
executive departments were created by law, in order to enable the 
President to better discharge the executive burdens placed upon 
him by the Constitution. Since the determination of all executive 
questions belongs in theory and by constitutional right to the 
President, heads of departments are executors of the will of the 
President, and subordinate to it. 

While Congress passed the laws creating the executive de- 
partments, that does not mean that the heads of those depart- 
ments are subject to the orders of the House of Representatives 
or of the Senate. Congress can, by a law, duly passed and signed 
by the President, add to or change the duties of a particular de- 





*1 Cranch, 137, 164, 168-70 
"125 U.S, 1, &. 
*272 U. S. 132-135. 
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partment, or even abolish it altogether. It also has the power to 
deny appropriations to a department. But that is all it may do. 
It may not use its legislative power to compel the head of a de- 
partment to do an act which the President must disapprove in the 
proper discharge of his executive power, and in the public interest. 
And any law passed by Congress, designed to compel the produc- 
tion of papers by heads of departments, would necessarily have to 
comply with the constitutional requirement that the President is 
as supreme in the duties assigned to him by the Constitution, as 
Congress is supreme in the legislative functions assigned to it. 
In other words, Congress cannot, under the Constitution, compel 
heads of departments by law to give up papers and information, 
regardless of the public interest involved; and the President is the 
judge of that interest. Such a law would render the President 
powerless in a field of action entrusted to his complete care by 
the Constitution. 

Up to now, Congress has not passed such a law. Some of 
the statutes recognize the executive discretion to withhold such 
papers and information as the public good requires. The remain- 
ing statutes affect only private individuals. 

Heads of departments are entirely unaffected by existing 
laws which prescribe penalties for failure to testify and produce 
papers before the House of Representatives or the Senate, or 
their committees. 


I 


[ILLUSTRATIONS OF REFUSALS BY OUR PRESIDENTS, AND THEIR 
Heaps oF DEPARTMENTS, TO FURNISH INFORMATION AND PAPERS 


President Washington's Administration 


In March 1792, the House of Representatives passed the 
following resolution: 


“Resolved, That a committee be appointed to inquire 
into the causes of the failure of the late expedition under 
Major General St. Clair; and that the said committee be 
empowered to call for such persons, papers, and records, as 
may be necessary to assist their inquiries.’”” 


This was the first time that a committee of Congress was 
appointed to look into a matter which involved the executive 


*3 Annals of Congress, p. 493 
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branch of the Government. The expedition of General St. Clair 
was under the direction of the Secretary of War. The expendi- 
tures connected therewith came under the Secretary of the Trea- 
sury. The House based its right to investigate on its control of 
the expediture of public moneys. It appears that the Secretaries 
of War and the Treasury appeared before the committee. How- 
ever when the committee was bold enough to ask the President 
for the papers pertaining to the General St. Clair campaign, 
President Washington called a meeting of his Cabinet.* 

Thomas Jefferson, as Secretary of State, reports what took 
place at that meeting. Besides Jefferson, Alexander Hamilton, 
Henry Knox, Secretary of War, and Edmond Randolph, the 
Attorney General, were present. The Committee had first written 
to Knox for the original letters, instructions, etc., to General St. 
Clair. President Washington stated that he had called his Cab- 
inet members together, because it was the first example of a 
demand on the executive for papers and he wished that so far it 
should become a precedent, it should be rightly conducted. The 
President readily admitted that he did not doubt the propriety of 
what the House was doing, but he could conceive that there 
might be papers of so secret a nature, that they ought not to be 
given up. Washington and his Cabinet came to the unanimous 
conclusion : 


a“ 


1. that the House was an inquest, & therefore might 
institute inquiries. 2. that they might call for papers gen- 
erally. 3. that the Executive ought to communicate such 
papers as the public good would permit, and ought to refuse 
those the disclosure of which would injure the public. Con- 
sequently were to exercise a discretion. 4. that neither the 
committee nor House had a right to call on the Head of a 
Department, who and whose papers were under the President 
alone, but that the committee should instruct their chairman to 
move the House to address the President. * * * Note. 
Hamilton agreed with us in all these points, except as to the 
power of the House to call on Heads of Departments.” 


The precedent thus set by our first President and his Cabinet 
was followed in 1796, when President Washington was presented 
with a resolution of the House of Representatives which requested 


* Binkley, “President and Congress” pp. 40-41. 
* Writings of Thomas Jefferson, (Ford), 1892, Vol. 1, pp. 189-90. 
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him to lay before the House a copy of the instructions to the 
Minister of the United States who negotiated tlic treaty with the 
King of Great Britain, together with the correspondence and docu- 
ments relative to that treaty. Apparently it Was necessary to 
implement the treaty with an appropriation which the [louse was 
called upon to vote. The House insisted on its right to the 
papers requested, as a condition to appropriating the required 


funds.*® 


President Washington's classic reply was, in part, as follows: 


I trust that no part of my conduct has ever indicated a 
disposition to withhold any information which the Constitu- 
tion has enjoined upon the President as a duty to give, or 
which could be required of him by cither House of Con- 
gress as a right; and with truth I| affirm that it has been, 
as it will continue to be while I have the honor to preside 
in the Government, my constant endeavor to harmonize with 
the other branches thereof so far as the trust delegated to 
me by the people of the United States and my sense of the 
obligation it imposes to “preserve, protect, and defend the 
Constitution”’ will permit.® 


Washington then went on to discuss the secrecy required in 
negotiations with foreign governments, and cited that as a reason 
for vesting the power of making treaties in the President, with 
the advice and consent of the Senate. He felt that to admit the 
House of Representatives into the treaty making power, by reason 
of its constitutional duty to appropriate monies to carry out a 
treaty, would be to establish a dangerous precedent. He closed 
his message to the House as follows: 


As, therefore, it is pertectly clear to my understanding 
that the assent of the House of Representatives is not 
necessary to the validity of a treaty; * * * and as it is 
essential to the due administration of the Government that 
the boundaries fixed by the Constitution between the dif- 
ferent departments should be preserved, a just regard to the 
Constitution and to the duty of my ofhce, under all the 
circumstances of this case, forbids a compliance with your 
request.’° 


*“President and Congress”, Wilfred EF. Binkley (1947), p. 44 
*Richardson’s “Messages and Papers of the Presidents”, Vol. 1, p. 194. 


* Ibid. p. 196. 





ee IE EP EST TET 


a TE 





156 FREEDOM OF INFORMATION IN GOVERNMENT 


A fact which writers on this subject generally omit to point 
out is that in his Farewell Address, Washington felt called upon 
to caution against the dangers resulting from the encroachment of 
one department of the government upon the others. He wrote: 


It is important, likewise, that the habits of thinking 
in a free country should inspire caution in those intrusted 
with its administration to confine themselves within their 
respective constitutional spheres, avoiding in the exercise 
of the powers of one department to encroach upon another. 
The spirit of encroachment tends to consolidate the powers 
of all the departments in one, and thus to create, whatever 
the form of government, a real despotism. * * * The 
necessity of reciprocal checks in the exercise of political 
power, by dividing and distributing it into different deposi- 
tories, and constituting each the guardian of the public weal 
against invasions by the others, has been evinced by experi- 
ments ancient and modern, some of them in our country and 
under our own eyes. To preserve them must be as necessary 
as to institute them.” 


Thomas Jefferson's Administration 


In January 1807, Representative Randolph introduced a reso- 
lution, as follows: 


“Resolved, That the President of the United States 
be, and he hereby is, requested to lay before this House 
any information in possession of the Executive, except 
such as he may deem the public welfare to require not to 
be disclosed, touching any illegal combination of private 
individuals against the peace and safety of the Union, or 
any military expedition planned by such individuals against 
the territories of any Power in amity with the United States; 
together with the measures which the Executive has pursued 


and proposes to take for suppressing or defeating the 
same.” * 


The resolution was overwhelmingly passed. The Burr con- 
spiracy was then stirring the country. Jefferson had made it the 
object of a special message to Congress wherein he referred to 
a military expedition headed by Burr. Jefferson's reply to the 


“ Richardson's “Messages and Papers of the Presidents”, Vol. 1, p 219 
“16 Annals of Congress (1806-1807), p. 336 
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resolution was by a Message to the Senate and House of Repre- 
sentatives. Jefferson brought the Congress up-to-date on the 
news which he had been receiving concerning the illegal combina- 
tion of private individuals against the peace and safety of the 
Union. He pointed out that he had recently received a mass of 
data, most of which had been obtained without the sanction of an 
oath so as to constitute formal and legal evidence. ‘“‘It is chiefly 
in the form of letters, often containing such a mixture of rumors, 
conjectures, and suspicions as renders it difficult to sift out the 
real facts and unadvisable to hazard more than general outlines, 
strengthened by concurrent information or the particular credi- 
bility of the relator. In this state of the evidence, delivered 
sometimes, too, under the restriction of private confidence, neither 
safety nor justice will permit the exposing names, except that of 
the principal actor, whose guilt is placed beyond question.’’’* 

Since Jefferson had taken the lead in bringing the Burr con- 
spiracy to the attention of the country, he necessarily felt called 
upon, from time to time, to bring Congress and the country up-to- 
date on various phases of the conspiracy and the measures which 
the government took to combat it. However, he did not consider 
it safe, for the public good, nor just to the persons who had given 
information to the government in confidence, to reveal their names 
and the evidence which they had furnished concerning the con- 
spiracy. It is believed that this is the first authoritative instance 
of a President of the United States refusing to divulge confiden- 
tial information, and the results of investigations conducted by the 
government, in a criminal cause of large dimensions. 


Andrew Jackson's Administration 


On December 12, 1833 President Jackson vigorously declined 
to furnish to the Senate of the United States a copy of a paper 
which had been published, and which was said to have been read 
by him to the heads of the executive departments." 

On February 10, 1835, President Jackson sent a message to 
the Senate wherein he declined to comply with the Senate's reso- 
lution requesting him to communicate copies of charges which had 
been made to the President against the official conduct of Gideon 
Fitz, late Surveyor-General, which caused his removal from office. 
The resolution stated that the information requested was necessary 


“Richardson's “Messages and Papers of the Presidents”, Vol. 1, p. 412, dated 
January 22, 1807. 


“Richardson’s “Messages and Papers of the Presidents”, Vol. 3, p. 36. 
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both in the action which it proposed to take on the nomination of 
a successor to Fitz, and in connection with the investigation which 
was then in progress by the Senate respecting the frauds in the 
sales of public lands. 

The President declined to furnish the information. He 
stated that in his judgment the information related to subjects 
exclusively belonging to the executive department. The request 
therefore encroached on the constitutional powers of the execu- 
tive. 

The President’s message referred to many previous similar 
requests, which he deemed unconstitutional demands by the Senate: 


“Their continued repetition imposes on me, as the rep- 
resentative and trustee of the American people, the painful 
but imperious duty of resisting to the utmost any further 
encroachment on the rights of the Executive.’”** 


The President next took up the fact that the Senate resolu- 
tion had been passed in executive session, from which he was 
bound to presume that if the information requested by the resolu- 
tion were communicated, it would be applied in secret session to 
the investigation of frauds in the sales of public lands. The Presi- 
dent said that, if he were to furnish the information, the citizen 
whose conduct the Senate sought to impeach would lose one of his 
basic rights, namely,—that of a public investigation in the presence 
of his accusers and of the witnesses against him. In addition, com- 
pliance with the resolution would subject the motives of the Presi- 
dent, in the case of Mr. Fitz, to the review of the Senate when 
not sitting as judges on an impeachment; and even if such a conse- 
quence did not follow in the present case, the President feared 
that compliance by the Executive might thereafter be quoted as a 
precedent for similar and repeated applications. 


“Such a result, if acquiesced in, would ultimately subject 
the independent constitutional action of the Executive in a 
matter of great national concernment to the domination and 
control of the Senate; * * * 

“T therefore decline a compliance with so much of the 
resolution of the Senate as requests ‘copies of the charges, 
if any,’ in relation to Mr. Fitz, and in doing so must be dis- 
tinctly understood as neither afirming nor denying that any 
such charges were made; * * *’’* 


* Ibid, p. 133. 
* Ibid, p. 134. 
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Thus we see that President Jackson refused to allow any 
insinuations or accusations to be made by the Senate, in secret 
session, or by its committee, against a removed executive official. 
The fact that the Senate coupled the request with a proposed investi- 
gation by it of frauds in the sales of public lands, did not alter 
the President’s view that furnishing the papers would violate an 
individual’s basic rights and interfere with the executive function. 

On January 17, 1837, the House of Representatives adopted 
a resolution to investigate the condition of the executive depart- 
ments concerning their integrity and efficiency. The chairman of 
a select committee of the House appointed to inquire into the con- 
dition of the executive departments requested the President and 
heads of departments 


to furnish this committee with a list or lists of all officers, 
or agents, or deputies, who have been appointed, or employed 
and paid, since the 4th of March, 1829, to the 1st of Decem- 
ber last * * * by the President, or either of the said heads 
of departments, respectively, and without nomination to or 
the advice and consent of the Senate of the United States; 
showing the names of such officers, or agents, or deputies; 
the sum paid to each; the services rendered; and by what 
authority appointed and paid; and what reasons for such ap- 
pointments.”’ 


Letters were addressed to the Committee by the Secretary of 
State, by the Postmaster General, by the Secretary of the Treasury 
and by the Secretary of the Navy, in which they refused to give the 
information requested of their respective departments. The Sec- 
retary of State wrote: 

Department of State 
January 28, 1837 


* * * Tt is proper that I should remind the committee that 
the Secretary of State is not and cannot be put officially under 
the direction of any committee of Congress. As a witness, 
he is, like any other citizen, subject to be called upon ques- 
tions touching the actual or contemplated impeachment of the 
Chief Magistrate, or other officer of Government, for viola- 
tions of constitutional obligations. In calls for information 
even, it is the duty of the head of this department to with- 
hold it, if any should be asked for concerning portions of its 


"13 Cong. Debates, Pt. 2 (1837), App., p. 201. 
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business, until directed to furnish it by the President of the 
United States. * * *"* 


JoHN ForsYTH 


President Jackson wrote the Chairman of the committee that 
no specific charges or specifications were made against the heads 
of the departments nor against the way in which they conducted 
the public business. He added that if the Chairman of the com- 
mittee was able ‘to point to any case where there is the slightest 
reason to suspect corruption or abuse of trust, no obstacle which 
I can remove shall be interposed to prevent the fullest scrutiny by 
all legal means. The offices of all the departments will be open 
to you and every proper facility furnished for this purpose.” How- 


ever, he vigorously asserted the right of the department heads to 
withhold the lists requested: 


“IT shall on the one hand cause every possible facility 
consistent with law and justice to be given to the investigation 
of specific charges; and on the other shall repudiate all at- 
tempts to invade the just rights of the Executive Departments 
and of the individuals composing the same.” * * * 

“T shall repel all such attempts as an invasion of the 
principles of justice, as well as of the Constitution, and | 
shall esteem it my sacred duty to the people of the United 


States to resist them as I would the establishment of a Spanish 
Inquisition.””* 


John Tyler's Administration 


In the administration of John Tyler a resolution was adopted 
by the House of Representatives on March 16, 1842, to the effect 
that the President of the United States and the heads of the sev- 
eral departments be requested to communicate to the House of 
Representatives the names of such members of the twenty-sixth 
and twenty-seventh Congresses who had applied for office, and for 
what offices, whether in person or by writing or through friends. 
President Tyler declined to furnish the information or to permit 
the heads of departments to furnish it. In a message to the House 


of Representatives dated March 23, 1842, President Tyler stated, 
in part: 


* Ibid, p. 208. 
* Ibid, p. 202. 
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‘“* * * Applications for office are in their very nature 
confidential, and if the reasons assigned for such applications 
or the names of the applicants were communicated, not only 
would such implied confidence be wantonly violated, but, in 
addition, it is quite obvious that a mass of vague, incoherent, 
and personal matter would be made public at a vast consump- 
tion of time, money and trouble without accomplishing or 
tending in any manner to accomplish, as it appears to me, 
any useful object connected with a sound and constitutional 
administration of the Government in any of its branches. 

‘“* * * In my judgment a compliance with the resolu- 
tion which has been transmitted to me would be a surrender 
of duties and powers which the Constitution has conferred 
exclusively on the Executive, and therefore such compliance 
can not be made by me nor by the heads of Departments by 
my direction. The appointing power, so far as it is bestowed 
on the President by the Constitution, is conferred without re- 
serve or qualification. The reason for the appointment and 
the responsibility of the appointment rest with him alone. 
I can not perceive anywhere in the Constitution of the United 
States any right conferred on the House of Representatives 
to hear the reasons which an applicant may urge for an ap- 
pointment to office under the executive department, or any 
duty resting upon the House of Representatives by which it 
may become responsible for any such appointment.” 


The foregoing illustrates the principle that ail papers and 
documents relating to applications for office are of confidential 
nature, and an appeal to a President to make such records public 
should be refused. Civil Service Commission records, containing 
confidential information furnished by applicants for government 
employment, would come within the reasoning of President Tyler’s 
refusal to make such records public. 

One of the best reasoned precedents of a President's refusal 
to permit the head of a department to disclose confidential infor- 
mation to the House of Representatives is President Tyler’s re- 
fusal to communicate to the House of Representatives the reports 
relative to the affairs of the Cherokee Indians and to the frauds 
which were alleged to have been practised upon them. A resolu- 
tion of the House of Representatives had called upon the Sec- 
retary of War to communicate to the House the reports made to 


™ Richardson— Messages and Papers of the Presidents, Vol. 4, pp. 105-106 
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the Department of War by Lieutenant Colonel Hitchcock on the 
affairs of the Cherokee Indians, together with all information com. 
municated by him concerning the frauds he was charged to investi- 


gate; also all facts in the possession of the Executive relating 
to the subject. 


The Secretary of War consulted with the President and under 
the latter’s directions informed the House that negotiations were 
then pending with the Indians for settlement of their claims; in the 
opinion of the President and the Department, therefore, publica. 
tion of the report at that time would be inconsistent with the public 
interest. The Secretary of War further stated that the report 
sought by the House contained information which was obtained by 
Colonel Hitchcock by ex parte inquiries of persons whose state- 
ments were without the sanction of an oath, and which the persons 
implicated had had no opportunity to contradict or explain. The 
Secretary of War expressed the opinion that to promulgate those 
statements at that time would be grossly unjust to those persons, 
and would defeat the object of the inquiry; that the Department 
had not been given sufficient opportunity to pursue the investiga- 
tion, to call the parties affected for explanations, or to determine 
on the proper measures to be taken. 


The answer of the Secretary of War was not satisfactory to 
the Committee on Indian Affairs of the House, which claimed the 
right to demand from the Executive and heads of departments 


such information as may be in their possession relating to subjects 
of the deliberations of the House. 


President Tyler in a message dated January 31, 1843, which 
is frequently cited by writers on this subject, stated that the nego- 
tiations with the Cherokee Indians had terminated since the Sec- 
retary of War had written and he was, therefore, sending to the 
House all the information communicated by Lieutenant Colonel 
Hitchcock respecting the Cherokees—their condition as a nation and 
their relations to other tribes. However, the President felt that 
it would be inconsistent with the public interest to transmit 
Colonel Hitchcock's suggestions and projects respecting the antici- 
pated propositions of the delegates of the Cherokee nation; Colonel 
Hitchcock’s views of the personal characters of the delegates were 
likewise not sent to the House, because President Tyler felt that 
their publication would be unfair and unjust to Colonel Hitchcock. 


President Tyler vigorously asserted that the House of Rep- 
resentatives could not exercise a right to call upon the Executive 


(116) 





for 
jibe 
wit! 





nt 


ne 


ich 
0- 
ec. 
he 
nel 
nd 
lat 
nit 
ici- 
nel 
ere 
hat 
ck. 
ep- 
ive 


FREEDOM OF INFORMATION IN GOVERNMENT 163 


for information, even though it related to a subject of the de- 
liberations of the House if, by so doing, it attempted to interfere 
with the discretion of the Exccutive. He stated: 


‘* * * The injunction of the Constitution that the 
President ‘shall take care that the laws be faithfully executed,’ 
necessarily confers an authority, commensurate with the obli- 
gation imposed, to inquire into the manner in which all public 
agents perform the duties assigned to them by law. To be 
effective, these inquiries must often be confidential. They may 
result in the collection of truth or of falsehood; or they may 
be incomplete, and may require further prosecution. To 
maintain that the President can exercise no discretion as to 
the time in which the matters thus collected shall be promul- 
gated, or in respect to the character of the information ob- 
tained, would deprive him at once of the means of performing 
one of the most salutary duties of his office. An inquiry 
might be arrested at its first stage, and the officers whose 
conduct demanded investigation may be enabled to elude or 
defeat it. To require from the Executive the transfer of this 
discretion to a coordinate branch of the Government is equiva- 
lent to the denial of its possession by him and would render 
him dependent upon that branch in the performance of a duty 
purely executive.” 


President Tyler pointed out that although papers and docu- 


ments related to the sphere of the legitimate powers of the House, 
nevertheless there were occasions when such papers and documents 
had to be kept secret by the executive departments. 


‘“* * * Tt can not be that the only test is whether the 
information relates to a legitimate subject of deliberation. 
The Executive Departments and the citizens of this country 
have their rights and duties, as well as the House of Repre- 
sentatives; and the maxim that the rights of one person or 
body are to be so exercised as not to impair those of others 
is applicable in its fullest extent to this question. Imper- 
tinence or malignity may seek to make the executive depart- 
ment the means of incalculable and irremediable injury to 
innocent parties by throwing into them libels most foul and 
atrocious. Shall there be no discretionary authority permitted 
to refuse to become the instruments of such malevolence? 


™ Hinds’ Precedents of the House of Representatives, v. 3 (1907), p. 181. 
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“And although information comes through a proper 
channel to an executive officer, it may often be of a character 
to forbid its being made public. The officer charged with a 
confidential inquiry, and who reports its result under the 
pledge of confidence which his appointment implies, ought not 
to be exposed individually to the resentment of those whose 
conduct may be impugned by the information he collects, 
The knowledge that such is to be the consequence will in. 
evitably prevent the performance of duties of that character, 
and thus the Government will be deprived of an important 
means of investigating the conduct of its agents.””™ 


President Tyler then stated the principle of law justifying 
a failure to produce papers, whether to a court or to a legislature, 
which the President or the head of a department deemed privileged. 


‘“* * * In the courts of that country from which we 
derive our great principle of individual liberty and the rules 
of evidence, it is well settled, and the doctrine has been 
fully recognized in this country, that a minister of the Crown 
or the head of a department can not be compelled to produce 
any papers, or to disclose any transactions relating to the 
executive functions of the Government which he declares are 
confidential, or such as the public interest requires should not 
be divulged; and the persons who have been the channels of 
communication to officers of the State are in like manner pro- 
tected from the disclosure of their names. Other instances 
of privileged communications might be enumerated, if it were 
deemed necessary. These principles are as applicable to 
evidence sought by a legislature as to that required by a 
court.” 


President Tyler’s message was referred to the Committee on 
Indian Affairs. It responded with great vigor in favor of the 
unrestricted production of papers and documents to the Congress. 
However, it recommended no action by the House in regard to 
the President’s refusal to show all the papers which the House had 
requested. 

The refusal by the Secretary of War, and later by President 
Tyler, to make public the results of investigation and inquiries 
conducted by the Government into the manner in which public 


" [bid., pp. 181-182. 
* Ibid, p. 182. 
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agents perform their duties is a reiteration of the principle first 
established by President Thomas Jefferson, when he had refused 
to divulge to the House of Representatives the results of investi- 
gations conducted by the Government in a criminal conspiracy. 


James K. Polk’s Administration 


In 1846, a resolution of the House of Representatives re- 
quested President Polk to furnish the House an account of all 
payments made on the President’s certificates, with copies of all 
memoranda regarding evidence of such payments, through the 
agency of the State Department, for the contingent expenses of 
foreign intercourse from March 4, 1841, until the retirement 
of Daniel Webster from the Department of State. In 1841, John 
Tyler was President. Daniel Webster was his Secretary of State. 
The request of President Polk, therefore, was for the details of 
certain payments made by the State Department during the pre- 
ceding administration. 

Polk’s message to the House pointed out that contingent 
expenses covering intercourse between the United States and 
foreign nations were covered by law which provided that against 
all sums drawn from the Treasury, the President was authorized 
to settle annually with accounting officials; the President had the 
right to make public, or not, the character of the expenditure by 
the type of voucher which he chose to file. President Polk stated 
that where a past President had placed the seal of confidence on an 
expenditure, and the whole matter was terminated before he 
entered office; 


“An important question arises, whether a subsequent 
President, either voluntarily or at the request of one branch 
of Congress, can without a violation of the spirit of the law 
revise the acts of his predecessor and expose to public view 
that which he had determined should not be ‘made public.’ 
If not a matter of strict duty, it would certainly be a safe 
general rule that this should not be done. Indeed, it may 
well happen, and probably would happen, that the President 
for the time being would not be in possession of the infor- 
mation upon which his predecessor acted, and could not, 
therefore, have the means of judging whether he had exer- 
cised his discretion wisely or not.’’* 


* Richardson—Messages and Papers of the Presidents, Vol. IV, p. 433. 
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Polk concluded that the President making an expenditure 
deemed by him confidential, may, if he chooses, keep all the infor. 
mation and evidence upon which he acts in his own possession, 
If, for the information of his successors, he leaves the evidence 
on which he acts on the confidential files of one of the executive 
departments, they do not in any proper sense become thereby 
public records. 

Finally, Polk stated that if the President was obliged to 
answer the present call “he must answer similar calls for every 
such expenditure of a confidential character, made under every 
Administration, in war and in peace, from the organization of 
the Government to the present period.” 


Since expenditures of this confidential character had never 
before been made public, Polk feared the consequences of estab- 
lishing a precedent which would render such disclosures there- 
after inevitable.** 


The foregoing illustrates the principle that what a past 
President has done dies with him.** Whether or not he leaves 
behind a record of something which by law he was permitted to 
keep confidential, a subsequent President will not break that con- 
fidence. In the second place, despite a keen awareness of a strong 
public feeling which existed throughout the country against secrecy 
of any kind in the administration of the government, especially 
in matters of public expenditures, President Polk, nevertheless, 
felt obliged to observe a secrecy, when he visualized the conse- 
quences of establishing a precedent for similar disclosures. In the 
third place, President Polk pointed to the law which had enabled 
his predecessors in office, in the interests of the public safety, to 
keep expenditures of a certain kind secret in nature. If Congress 
wished to repeal the law it could do so; while the law existed a 
sense of public policy and duty obliged him to observe its provi- 
sions and the uniform practices of his predecessors under it. 
Finally, an executed transaction furnishes no greater justification 
for revealing information concerning it, than one which is execu- 
tory in nature; the determining factor appears to be: Was the 


™ Ibid., pp. 433-434. 

™*It appears that the President has authority over matters in the executive branch 
during his administration. When he leaves office that is an end to the things he did. 
His successor cannot be called upon to explain his acts. There is no continuity. “It 
was said by Mr. Wirt to be a rule of action prescribed to itself by each administration 
to consider the acts of its predecessors conclusive so far as the Executive is concerned; 
‘Otherwise decisions might be opened back to the presidency of Washington, and the 
acts of the Executive kept perpetually unsettled and afloat.’” (The American Execu- 
tive, Finley and Sanderson, p. 193.) 
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information of a character which the executive department had 
the right under the Constitution and the laws to keep secret? If 
the answer is yes, a President in office is justified in keeping the 
information from a congressional committee. 


The Administration of James Buchanan 


On March 28, 1860 President Buchanan addressed a mes- 
sage of protest to the House of Representatives against a reso- 
lution of the House which provided for a committee of five to 
investigate whether the President of the United States or any 
other officer of the government had, by money, patronage or 
other improper means sought to influence the action of Congress 
for or against the passage of any law relating to the rights of 
any state or territory. The resolution further sought an investi- 
gation into the attempts of any officer or officers of the govern- 
ment to prevent or defeat the execution of any laws. 

President Buchanan said: 


“] * * * solemnly protest against these proceedings 
of the House of Representatives, because they are in viola- 
tion of the rights of the coordinate executive branch of the 
Government and subversive of its constitutional indepen- 
dence; because they are calculated to foster a band of inter- 
ested parasites and informers, ever ready, for their own 
advantage, to swear before ex parte committces to pretended 
private conversations between the President and themselves, 
incapable from their nature of being disproved, thus furnish- 
ing material for harassing him, degrading him in the eyes 
of the country, and eventually, should he be a weak or timid 
man, rendering him subservient to improper influences in 
order to avoid such persecutions and annoyances; because 
they tend to destroy that harmonious action for the common 
good which ought to be maintained, and which I sincerely 
desire to cherish, between coordinate branches of the Govern- 
ment; and, finally, because, if unresisted, they would establish 
a precedent dangerous and embarrasing to all my successors, 
to whatever political party they might be attached.’ 


Ulysses 8. Grant’s Administration 


In the last days of Grant’s administration, in April 1876, 
when the House was Democratic, the House of Representatives, 


* Richardson—Messages and Papers of the Presidents, Vol. 5, pp. 618-619. 
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by resolution, requested the President to inform the House | 


whether any executive offices, acts, or duties, and, if any, what acts 
had been performed at a distance from the seat of government 
established by law. The inquiry aroused General Grant, and his 
declination to furnish the information is quite spirited. He 
stated that he failed to find in the Constitution the authority given 
to the House of Representatives to require of the Executive, an 


independent branch of the government, an account of his dis. | 
charge of his purely executive offices, acts, and duties. The Presi. | 


dent went on to say that as of right, the House of Representa. 
tives may demand from the Executive information necessary for 
the proper discharge of its powers of legislation or of impeach. 
ment. The inquiry in the resolution was apparently aimed to find 
out where executive acts had been performed within the last seven 
years. That had nothing to do with legislation. If, however, 
the information sought of the President was in aid of the power 
of impeachment, 


it is asked in derogation of an inherent natural right, recog. 
nized in this country by a constitutional guaranty which pro. 
tects every citizen, the President as well as the humblest 
in the land, from being made a witness against himself.” 


The President concluded his message by asserting that the 
performance of executive acts by the President exists, and is 
devolved upon him, wherever he may be within the United States, 
by the Constitution. The President’s civil powers are neither 
limited nor capable of limitation as to the place where they shall 
be exercised; 


No act of Congress can limit, suspend, or confine this 
constitutional duty. I am not aware of the existence of any 
act of Congress which assumes thus to limit or restrict the 
exercise of the functions of the Executive. Were there such 


acts, I should nevertheless recognize the superior authority | 


of the Constitution, and should exercise the powers required 
thereby of the President.” 


It appears that the House request was a political move to 
embarrass President Grant by reason of his having spent some of 
the hot months at Long Branch.” 


ee and Papers of the Presidents, Vol. VII, p. 362. 
© Our yar Quist Magistrate and His Powers, William Howard Taft, 1916, p. 130. 
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Grant’s reply illustrates that not only may Congress exceed 
its constitutional powers in calling for information, but that its 
source of power, just like the President's is the Constitution, and 
even an act of Congress calling for information which, in the 
judgment of the President, limits or restricts the Executive in 
the exercise of his functions would run counter to the superior 
authority of the Constitution. 


Grover Cleveland’s Administration 


One of the greatest debates that ever took place in the annals 
of Congress, occurred during the first administration of Grover 
Cleveland. The “Relations Between the Senate and Executive 
Departments” was the controversy which exclusively took up the 
sessions of the Senate for almost two weeks. More than 25 
senators participated in the debate, amongst whom were some 
of our most noted names and authorities in the field of constitu- 
tional law.” 

For approximately twenty-five years prior to Cleveland’s 
election, the legislative branch of the government was controlled 
by the Republican Party. The Senate continued Republican after 
Cleveland’s election. The new President removed from office 
approximately 650 persons in the executive branch. The Senate 
made demands upon the various heads of departments to furnish 
the documentary evidence on file with the departments which 
showed the reasons for the removals. The complaints against 
the removed office holders were based on personal transgressions 
or partisan misconduct which were usually made to the executive 
and to the heads of departments by means of letters, ordinarily 
personal and confidential. Whatever papers or documents were 
thus received on the subject were, for convenience of reference, 
placed together on department files. The complaints were care- 
fully examined; many were cast aside as frivolous or lacking 
support, while others resulted in the suspension of the accused 
officials.** 

Early in the Senate session of 1886, frequent requests were 
made in writing by the different committees of the Senate to which 
nominations were referred, directed to the heads of departments 
having supervision of the offices to which the nominations related, 
asking the reasons for the suspension of officers whose places 


™ Congressional Record, Vol. 17, pp. 2211-2814, March 9 through March 26, 1886. 
ee rans, Presidential Problems—“The Independence of the Fxecu- 
tive,” pp. 43 
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the nominations were intended to fill, and for all papers on file 
which showed the reasons for the suspensions. Replies were made 
to the committees by the heads of departments stating that, by 
direction of the President, they declined to furnish the papers 
and the reasons, on the ground that the public interest would not 
be promoted thereby, or on the ground that the papers related 
to a purely executive act. The foregoing numerous requests finally 
led up to an incident which has become famous in American his- 
tory and in constitutional law. The Senate, by resolution, de- 
nounced the Attorney General for failing to furnish information 
and papers relating to the suspension of George N. Duskin, Dis- 
trict Attorney in Alabama. President Cleveland had appointed 
one Burnett in Duskin’s place and had sent to the Senate Burnett's 
nomination. The Judiciary Committee of the Senate asked the 
Department of Justice for the papers touching the suspension and 
appointment. The papers relating to the suspension were not 
sent. The Attorney General was directed by resolution of the 
Senate to transmit those papers. The Attorney General replied 
that the President directed him to say that “the public interest 
would not be promoted by compliance with the resolution.” The 
great debate to which we have referred then took place in the 
Senate.™ 

The majority report thus stated the question—whether it 
was within the constitutional competence of either House of Con- 
gress to have access to the official papers and documents in the 
various public offices of the United States created by laws enacted 
by themselves? The report freely admitted that, except in respect 
of the Department of the Treasury, there was no statute which 
commanded the head of any department to transmit to either 
House of Congress on its demand any information whatever con- 
cerning the administration of his department. The Committee 
believed, however, that from the nature of the powers entrusted 
by the Constitution to the two Houses of Congress, it was a 
necessary incident that either House had the right to know all 
that officially existed or took place in any of the departments of 
the Government. 

The minority report referred to the admission in the majority 
report that no statute conferred the right on either House to 


™ For the text of the Senate’s resolution expressing condemnation of the Attorney 
General's refusal, and for the majority and minority reports of the Judiciary Com- 
mittee, see Senate Miscellaneous Documents, Vol. 7, 52nd Cong. 2nd Sess., pp. 232- 
272. The majority report is at pp. 235-243; the condemnatory resolution at p. 243; 
the minority report at pp. 243-262. 
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direct the Attorney General to send to either house any oficial 
papers and documents. The minority wondered whether any 
grant of power in the Constitution to either House required that 
they should have the right to know anything, wherever or in 
whatever form it may exist, about removals or suspensions of 
Federal officers. 


President Cleveland in his famous message to the Senate of 
March 1, 1886, stated that although public officials of the United 
States might owe their offices to laws enacted by the two Houses 
of Congress, that fact did not encumber the offices with a lien 
in favor of either branch of Congress. While Congress created 
the executive departments for the benefit of the people, to answer 
the general purposes of government under the Constitution and 
the laws, the departments were nevertheless unembarrassed by any 
obligation to the Senate ae the price of their creation.** Cleveland 
disclaimed any intent to withhold official papers, but he denied 
that papers and documents inherently private or confidential, 
addressed to the President or a head of a department, having 
reference to an act entirely executive such as the suspension of an 
oficial, were changed in their nature and became official when 
placed for convenience in the custody of a public department. 
Concerning such papers, the President felt that he could with 
entire propriety destroy them or take them into his own personal 
custody. 

Referring to the Senate’s wholesale demands for papers from 
the heads of departments, the President asserted: 


“The request and demands which by the score have 
for nearly three months been presented to the different depart- 
ments of the Government, whatever may be their form, have 
but one complexion. They assume the right of the Senate 
to sit in judgment upon the exercise of my exclusive discre- 
tion and Executive function, for which I am solely responsible 
to the people from whom I have so lately received the sacred 
trust of ofice. My oath to support and defend the Constitu- 
tion, my duty to the people who have chosen me to execute 
the powers of their great office and not relinquish them, and 
my duty to the chief magistracy which I must preserve unim- 
paired in all its dignity and vigor, compel me to refuse com- 
pliance with these demands.’’** 


“ Ibid., p. 62—Grover Cleveland, “Presidential Problems.” 
* Ibid., pp. 63-64. 
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The President analyzed the contents and the character of | 
the information which had been addressed to him and to the heads 


of the departments by private citizens concerning the removed 
officials. He refused to attach official character to papers and 
documents solely because they were in the executive departments, 
“There is no mysterious power of transmutation in departmental 
custody, nor is there magic in the undefined and sacred solemnity 
of Department files.” Papers and documents do not derive official 
character when they are unrelated to a constitutional, statutory, 
or other requirement making them necessary to the performance 
of the official duty of the executive." 

The long and bitter controversy ended with a victory for 
President Cleveland. The Senate voted to confirm Burnett for 
the place vacated by Duskin’s suspension. 

President Cleveland thus established a precedent which for 
the first time set apart private papers in the executive departments 
from public documents. While it is hard to define each, we may 
state, if we follow President Cleveland’s reasoning, that those 
papers in the executive departments which relate purely to execu- 
tive acts and duties lodged in the President alone by the Constitu- 
tion, remain private and unofficial despite their filing in the execu- 
tive departments. On the other hand, papers and documents 
which relate to matters in which Congress does have a right to 
participate, in connection with its legislative or other duties pre- 
scribed for it by the Constitution, may properly be called for. 
The real question, of course, is who determines the character of 
the papers? Cleveland established that the President does. The 
Executive is not to be subjected to inquiry arising from the 
motives and purposes of the Senate, as they are day by day devel. 


oped, and the President need not wait for the Senate to be satisfied | 


with the President’s choice or selection.” 


Theodore Roosevelt's Administration 


President Roosevelt established the principle that heads of | 


the executive departments are subject to the Constitution, to the 
laws passed by Congress in pursuance of the Constitution, and to 
the directions of the President, but to no other directions what- 
ever. His vigorous assertion produced one of the historic debates 
on the relationship between Congress and the Executive, and an 


™ Richardson, Messages and Papers of the Presidents, Vol. 8, pp. 378-379, 381. 
* Ibid., p. 378—For complete text of President Cleveland’s message, see pp. 375-383. 
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eflort by the Judiciary Committee of the Senate to compel, by 
law, the production of all papers and documents filed in the 
public offices, when called for by the Senate or its committees. 

On January 4, 1909, the Senate passed a resolution direct- 
ing the Attorney General to inform the Senate whether legal pro- 
ceedings had been instituted by him against the United States Steel 
Corporation on account of the absorption by it of the Tennessee 
Valley Coal and Iron Company; if no proceedings had been insti- 
tuted the Attorney General was required to state the reasons for 
such non-action. The resolution also asked the Attorney General 
to state whether an opinion was rendered by him concerning the 
legality of the absorption, and to attach a copy of the opinion. 

President Roosevelt, in a special message to the Senate dated 
January 6, 1909, stated that he had been orally advised by the 
Attorney General that, in his opinion, there were insufficient 
grounds for legal proceedings against the Steel Corporation. 
President Roosevelt also sent to the Senate a copy of a letter 
which he had sent to the Attorney General which gave the details 
of an interview between the President and Judge Gary and Mr. 
Frick of the United States Steel Corporation. He closed his 
message with the statement: 


I have thus given to the Senate all the information in 
the possession of the executive department which appears to 
me to be material or relevant, on the subject of the resolu- 
tion. I feel bound, however, to add that I have instructed 
the Attorney General not to respond to that portion of the 
resolution which calls for a statement of his reasons for non- 
action. I have done so because I do not conceive it to be 
within the authority of the Senate to give directions of this 
character to the head of an executive department, or to de- 
mand from him reasons for his action. Heads of the execu- 
tive departments are subject to the Constitution, and to the 
laws passed by the Congress in pursuance of the Constitu- 
tion, and to the directions of the President of the United 
States, but to no other direction whatever.* 


The Senate, having been unable to get the documents from 
the Attorney General, thereafter summoned Herbert Knox Smith, 
Head of the Bureau of Corporations, to appear before its Com- 
mittee on Judiciary. When Mr. Smith appeared, the committee 


"Cong. Rec. v. 43, part 1, 60th Cong., 2d sess., pp. 527-528. 
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informed him that if he did not at once transmit the papers and 
documents requested, the Senate would order his imprisonment. 


Mr. Smith reported this to the President; the latter ordered him | 


in writing to turn over to the President all the papers in the case, 
“so that I could assist the Senate in the prosecution of its investi- 
gation.” What happened afterwards can best be stated in Presi- 
dent Roosevelt’s own words: 


I have those papers in my possession, and last night 
I informed Senator Clark of the Judiciary Committee what 
I had done. I told him also that the Senate should not have 
those papers and that Herbert Knox Smith had turned them 


over to me. The only way the Senate or the committee can | 


get those papers now is through my impeachment, and I so 
informed Senator Clark last night. 

The Senator informed me that the Senate was only 
anxious to exercise its prerogatives and that if the papers 
were of such a nature that they should not be made public 
the committee was ready to indorse my views. But, as I say, 
it is just as well to take no chances with a man like Culber- 
son [Senator from Texas], who is behind this thing, so I 
will retain those papers until the 3d of March at least. 
Some of these facts which they want, for what purpose I 
hardly know, were given to the Government under the seal 
of secrecy and cannot be divulged, and I will see to it that 
the word of this Government to the individual is kept sacred. 
[Italics supplied. ]** 


The effort made by the Senate to get the papers took place 


in January 1909. Theodore Roosevelt’s term of office expired | 


at midnight, March 3, 1909. His challenge to the Senate to 
impeach him, if it wished to get the papers which he felt should 
not be made public, was fortified by powerful legal argument. 
Roosevelt had ordered the Head of the Bureau of Corporations 
to get a decision from the Attorney General that the papers 
should not be made public. The Attorney General followed the 
provisions of the Act of 1903, when he reasoned that the Presi- 
dent was to judge what information should be made public. Faced 
with the Senate committee’s insistence that the Commissioner of Cor- 
porations either violate both the law and the practices of his prede- 


” The Letters of Archie Butt, Personal Aide to President Roosevelt, by Abbott, 
pp. 305-306. See also The President—Office and Powers, by Corwin, pp. 281 and 
428. 
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cessors or face imprisonment, the Attorney General suggested 
that the papers be turned over to the President in order that the 
latter might thereafter instruct the Commissioner concerning 
their disposition.*° 

Thwarted in its efforts to obtain the records from two heads 
of departments, there was introduced the following Senate reso- 
lution : 


“Resolved by the Senate, That any and every public 
document, paper, or record, or copy thereof, on the files of 
any department of the Government relating to any subject 
whatever over which Congress has any grant of power, 
jurisdiction, or control, under the Constitution, and any in- 
formation relative thereto within the possession of the off- 
cers of the department, is subject to the call or inspection of 
the Senate for its use in the exercise of its constitutional 
powers and jurisdiction.”* 


An exciting and prolonged debate followed.** In brief, the 
arguments of the senators who favored adoption of the resolution 
were: Congress was responsible, in the very beginning of our 
government, for creating by statute the executive departments. 
What Congress created, it can at any time modify by statute or 
entirely abolish. Since Congress created the departments, the 
heads of those departments owe their principal obligation to it. 
Either House of Congress may, therefore, demand compliance 
by heads of departments with calls for information and papers.“ 
It is significant that the Senate debate was entirely based upon 
the great debate which took place in the Senate during Cleve- 
land’s first administration, in 1886. Proponents of the resolution 
urged that since the senators who were members of the Judiciary 
Committee, in 1886, were amongst the truly great names in the 
field of constitutional law in the history of our government, and 
since both the majority and minority reports in the controversy 
with President Cleveland united on a fundamental proposition, 
they thought it best to base the resolution on that proposition, 
to wit: That every public document or paper relating to any 
subject whatever, concerning which Congress had jurisdiction, was 
subject to a call for inspection by either the House or the Senate.“ 

*27 Op. A.G. 150. See also 32 Stat. 825, 828 (Feb. 14, 1903). 
“43 Cong. Rec. 839 (1909). 
* Ibid, pp. 839, 1762. 


“Ibid., p. 849. 
“43 Cong. Rec. 842. 
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Opponents of the resolution argued that it was impossible to 
settle a controversy with the Executive Branch by means of a | 


resolution. Final settlement lay “in the observance by both 
Houses of Congress of the constitutional relations that exist 
between the coordinate departments of the government.” Sena. 
tor Dolliver asked some pointed questions which struck at the 
vitals of the controversy. He wished to know to what depart. 
ment of the government the executive departments belonged. 
They certainly did not belong to the legislative or the judicial 
branches. He thought it would be a very interesting matter to 
determine what jurisdiction the legislative department of the 
government had over the executive. He noted that it had been 
customary, from the foundation of our government, to ask for 
information from the Executive Department, oftentimes, when 
nobody felt particularly the need of it. It had been a favorite 
method of introducing subjects for debate in the Senate. 


‘“* * * What I want to know is, where Congress gets 
authority either out of the Constitution or the laws of the 
United States to order an executive department about like 
a servant.’ 


Senator Rayner answered the foregoing queries by assert- 
ing that each House of Congress had the power to order anyone 
that had information or documents coming within its jurisdiction 
and control. He cited the Kilbourn and the Chapman cases" 
in support. Senator Dolliver replied that those cases involved 
private citizens who had refused to appear and give testimony 
before committees of the Senate“* and not officials of the execu- 
tive departments. 


The debate developed two striking points of agreement be. | 


tween proponents and opponents of the resolution: (1) That 


there was no law which compelled heads of departments to give | 


information and papers to Congress; (2) that if the head of a 
department refused to obey a subpoena of either of the Houses 
of Congress, there was no effective punishment which Congress 
could mete out. Senator Bacon, who had introduced the resolu 
tion, was asked the pointed question: Whether Congress could 
by law compel the production of papers by heads of departments? 

“ Ibid., p. 3732 (1909). 

* lbid., p. 3732. 


« Kilbown ¥. Thompson, 103 U. S. 168; In re Chapman, 166 U. S. 661, discussed 
infra, in Part II. 
443 Cong. Rec. 3732. 
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He replied that the matter of enforcement presented difficulty, 
and that the same question had been raised in the famous 1886 
debate, in Cleveland’s administration, and it was conceded “that 
there was no present or immediate remedy in case the head of a 
department or the President should refuse.”** Of what use, there- 
fore, was the resolution, urged its opponents, when there was no 
way toenforce it? The President and heads of departments might, 
in a proper case, decide to pay no attention to a request for docu- 
ments ; passing the resolution, therefore, would be a futile gesture.‘ 

The resolution did not come to a final vote. 

Professor Willoughby, in his well-known treatise, discusses 
the resolution and refers to the debates in Cleveland’s and Roose- 
felt’s administrations. He concludes that the constitutionality of 
the positions taken by Presidents Cleveland and Roosevelt would 
seem to be clear. Referring to the contests between Congress 
and the Presidents as to the right of the former to compel the 
furnishing to it of information, Willoughby states that it has been 
established that the President may exercise full discretion as to 
what information he will funish and what he will withhold.* 


President Coolidge’s Administration 


On March 12, 1924, the Senate passed a resolution which 
provided for the appointment of a committee to investigate the 
Bureau of Internal Revenue, with authority to hold hearings and 
subpoena witnesses. In a letter dated April 10, 1924, to Presi- 
dent Coolidge, Andrew Mellon, Secretary of the Treasury, 
pointed out that although the purpose of the committee was to 
obtain information upon which to recommend to the Senate re- 
forms in law and in administration of the Bureau, it now ap- 
peared that the committee intended to vent a personal grievance 
of Senator Couzens, the author of the resolution in the Senate, 
against Mr. Mellon. The committee sought out all companies 
in which Mr. Mellon was interested, and directed its investigation 
activities solely against those companies. 

President Coolidge in a special message to the Senate dated 
April 11, 1924, stated that it was recognized, both by law and 
custom, that there was certain confidential information which it 
would be detrimental to the public service to reveal. He recog- 

™ 43 Cong. Rec. 849 (1909). 


* [bid., p. 3730 


*"W. W. Willoughby, “The Constitutional Law of the United States,” 2ng, Ed. 
(1929), pp. 1488-1491. 
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nized that it was legitimate for the Senate to indulge in political | 


discussion and partisan criticism. 


“But the atack which is being made on the Treasury 
Department goes beyond any of these legitimate require. 


ments. Seemingly the request for a list of the companies | 


in which the Secretary of the Treasury was alleged to be 
interested, for the purpose of investigating their tax returns, 
must have been dictated by some other motive than a desire 
to secure information for the purpose of legislation. * * * 


“The constitutional and legal rights of the Senate ought 


to be maintained at all times. Also the same must be said | 


of the executive departments. But these rights ought not 
to be used as a subterfuge to cover unwarranted intrusion, 


It is the duty of the Executive to resist such intrusion and | 


to bring to the attention of the Senate its serious conse- 
quences. That I shall do in this instance.” 


In reply, Senators Robinson and Walsh stated on the floor 
of the Senate that the Committee had never attempted to compel 
the production of confidential records. Everything which the 
Committee received came from voluntary witnesses and by depart- 
mental courtesy.” 


President Hoover's Administration 


On June 6, 1930, Secretary of State Stimson wrote the Chair. 
man of the Senate Foreign Relations Committee in reply to a re- 
quest for confidential telegrams and letters leading up to the 
London Conference and the London Treaty. Secretary Stimson’s 
confidential memorandum answered “as far as possible” the ques- 
tions contained in the request. He refused, however, to divulge 
the contents of the other papers called for, on the ground that 
he had been directed by the President to say that their produc- 


tion would not, in his opinion, be compatible with the public | 


interest. 


On June 12, 1930, the Foreign Relations Committee adopted 

a resolution to the effect that the Committee regarded all facts 

which entered into the antecedent or attendant negotiations of any 

treaty as relevant and pertinent, when the Senate was considering 
"65 Cong. Rec., 68th Cong., Ist sess., p. 6087. 


* Ibid., p. 6108. 
™72 Cong. Rec., p. 12029 (1930). 
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a treaty for the purpose of ratification. The Committee went on 
to assert its right to have full and free access to all records 
touching the negotiations of the treaty, basing its right on the 
constitutional prerogative of the Senate in the treaty-making 
process. 

The bitterness of the debate in the Senate culminated in a 
message from President Hoover to the Senate dated July 11, 
1930, wherein he pointed out that there were a great many in- 
formal statements and reports which were given to our govern- 
ment in confidence. The Executive was under a duty, in order 
to maintain amicable relations with other nations, not to pub- 
licize all the negotiations and statements which went into the 
making of the treaty. The Executive must not be guilty of a 
breach of trust, nor violate the invariable practice of nations. 
He concluded as follows: 


‘“* * * No Senator has been refused an opportunity 
to see the confidential material referred to, provided only 
he will agree to receive and hold the same in the confidence 
in which it has been received and held by the Executive. A 
number of Senators have availed themselves of this oppor- 
tunity. I believe that no Senator can read these documents 
without agreeing with me that no other course than to insist 
upon the maintenance of such confidence is possible. * * * 

“In view of this, I believe that to further comply with 
the above resolution would be incompatible with the public 
interest.’”™* 


It appears that the Senate was not satisfied by President 
Hoover's reply. It avoided, however, further wrangling. Sena- 
torial face was saved by adopting a resolution of Senator Norris, 
which stated that in ratifying the treaty the Senate did so with 
the distinct and explicit understanding that there were no secret 
files or documents which in any way, directly or indirectly, modi- 
fied or changed the stipulations and agreements in the treaty.* 

On May 14, 1932, a resolution was presented in the House 
of Representatives requesting the Secretary of the Treasury to 
submit to the House the testimony, documents and records which 
had been presented in the investigation conducted by the Secre- 
tary of the Treasury concerning the importation of ammonium 





"S. Doc. Ne Doc. No. 216, 71st Cong., Special sess., p. 2. 
"73 Cong. Rec. 378 (1930); The Developments of Congressional Investigative 
Power, McGeary, p. 103, footnote 20. 
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sulphate. The resolution was vigorously attacked on the ground 


that the government in obtaining the information, had not dis. — 


closed a purpose of intended publicity, and that no business in. 
terest would disclose its costs of production and other confidential 
data, even for the use of the Federal Government, if that infor. 
mation were to be disclosed to the world. The resolution ap. 
pears to have been amended so as to contain the phrase: “‘if not 


incompatible with the public interest.” The Secretary of the | 
Treasury wrote the Speaker of the House on May 26, 1933, | 


that the information had been furnished to the Treasury with the 
understanding that it would be treated confidentially. He added; 


“As consent has not been given to the disclosure of the 
information contained in the record before the Treasury 
Department, I am of the opinion that it would be incom. 
patible with the public interest to comply with the request 
contained in the resolution.” 


The reply of the Treasury Department was received by the 
House without comment. 


Franklin D. Roosevelt's Administration 


House Resolution 212 called upon President Roosevelt, “if 
agreeabie to him and available’, to transmit to the Speaker of 
the House of Representatives the full transcript of his press con- 
ference of May 3, 1935, on the resolutions of the United States 
Chamber of Commerce concerning the President’s legislative pro- 
gram. The object of the Resolution was to afford the President 
an opportunity to send up for the record his comments on the 
resolutions adopted by the Chamber of Commerce at Washington, 
“which constituted the first major offensive by the representatives 
of big business on his program as a whole.’’* 

President Roosevelt wrote the Speaker of the House on 
May 8, 1935: 

“IT do not believe, however, that it would be advisable 
for me to create the precedent of sending to the Congress 
for documentary use the text of remarks I make at the bi- 
weekly conferences with the newspaper representatives here 
in Washington.”” 

a sa ato Rec., 72nd Cong., Ist sess., p. 10207 (1932). 


79 Cong, | Rec. 7002 (1935). 
= Pid 7186 
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The President went on to say that he did not wish to create 
a precedent of permitting questions and answers which came up 
at his press conferences to be transcribed and printed in the 
Congressional Record, for in such event he could no longer speak 
informally, as was his habit, and would bring about a conscious- 
ness of restraint as well as the necessity for constant prepara- 
tion of his remarks. 

In 1941, the Chairman of the House Committee on Naval 
Affairs, by letter, requested the Federal Bureau of Investigation 
to furnish the Committee with reports since June 1939, together 
with all correspondence of the Bureau-or the Department of 
Justice in connection with investigations made by the Department 
arising out of strikes, subversive activities in connection with 
labor disputes, or labor disturbances of any kind in industrial 
establishments which had naval contracts. Attorney General 
Jackson replied in an opinion in which he pointed out that the 
request for Federal Bureau of Investigation Reports was one of 
many which had been received from congressional committees. 
The number of requests alone would have made compliance im- 
practicable, particularly since many of the requests were ‘Very 
comprehensive in character. He felt obliged, therefore, in view 
of the increasing frequency of those requests, to restate the policy 
of the Department together with the reasons therefor: 


“It is the position of this Department, restated now 
with the approval of and at the direction of the President, 
that all investigative reports are confidential documents of 
the executive department of the Government, to aid in the 
duty laid upon the President by the Constitution to ‘take 
care that the laws be faithfully executed,’ and that congres- 
sional or public access to them would not be in the public 
interest.’ 


The Attorney General pointed to the following injurious 
results which would follow disclosure of the reports: (1) Dis- 
closure would seriously prejudice law enforcement; (2) disclosure 
at that particular time would have prejudiced the national de- 
fense; (3) disclosure would seriously prejudice the future use- 
fulness of the Federal Bureau of Investigation, for keeping of 
faith with confidential informants was an indispensable condition 
of future efficiency; (4) disclosure might also result in the gross- 


* 40 Opinions, A. G., No. 8, April 30, 1941. 
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est kind of injustice to innocent individuals, because the reports 
included leads and suspicions, and sometimes even the statements 
of malicious or misinformed people. 

The opinion of the Attorney General accorded with the 
conclusions which had been reached by a long line of predecessors, 
and with the position taken by the President from time to time 
since Washington’s Administration. He concluded by stating 
that exercise of this discretion in the Executive Branch had been 
upheld and respected by the Judiciary. 

On January 20, 1944, a Select Committee to Investigate the 
Federal Communications Commission met in order to listen to the 
testimony of J. Edgar Hoover, Director, Federal Bureau of In. 
vestigation, who had been served with a subpoena to appear 
before the committee. The committee had been conducting hear. 
ings pursuant to a resolution of the House of Representatives of 
January 19. 1943, which empowered the committee to conduct 
an investigation of the Federal Communications Commission. 
The purpose of the investigation was to determine whether the 
Commission had been acting in accordance with law and the pub- 
lic interest. The committee was authorized to require the at- 
tendance of witnesses and production of books and papers by 
subpoena. Mr. Hoover was not required by the subpoena with 
which he had been served to produce any documentary evidence. 
However, he was shown certain letters, which he refused to admit 
he received in the performance of his duties as Director of the 


Bureau. We will quote from the record of the hearing before 
the committee: 


“Mr. Garey [committee counsel]. You were asked 
at the last hearing to produce before this committee the 
written directive which you had received from the President | 
of the United States respecting the scope of the testimony 
which you were not to give, putting it in one way, or which | 
you would be permitted to give, before this committee. | 
Are you now ready to produce that written directive: 

“Mr. Hoover. I am not.”" 


The record shows that the chairman of the committee, in 
order to lay the foundation for consideration of the matter by 
the committee in executive session, directed Mr. Hoover on 
behalf of the committee, to answer the question and to produce 


“Hearings, Vol. 2, House, 78th Cong., Select Committee to Investigate the 
Federal Communications Commission (1944), p. 2337. 
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the written directive of the President of the United States direct- 
ing him not to testify, in certain respects, before the committee. 

Mr. Hoover declined to comply with the direction of the 
chairman. Mr. Hoover told the committee that he had discussed 
with the Executive Assistant to the Attorney General the matters 
which he felt he would be asked. Those matters related to 
finger print records, certain matters relating to activities at Pearl 
Harbor, and certain operations of the Bureau. Mr. Hoover 
disclaimed any desire to interfere with the work of the committee. 
However, the President had directed him not to testify to any 
matter, or to any correspondence relating to internal security, 
and the Attorney General had construed questions relating to 
finger print records, and the matters relating to activities at Pearl 
Harbor, as fully within that category. Mr. Hoover had with 
him a copy of the President’s directions in writing. He would not, 
however, produce the copy for the benefit of the committee, for 
reasons given in a letter of the Attorney General addressed to 
the chairman of the committee. The letter read in part as fol- 
lows :*” 


“I have carefully considered the request of Mr. Garey, 
counsel for the committee, that I produce before your com- 
mittee a copy of the document that I received from the 
President directing Mr. Hoover not to testify before your 
committee about certain transactions between this Depart- 
ment and the Federal Communications Commission. 

“It is my view that as 2 matter of law and of long- 
established constitutional practice, communications between 
the President and the Attorney General are confidential and 
privileged and not subject to inquiry by a committee of one 
of the Houses of Congress. In this instance, it seems to 
me that the privilege should not be waived; to do so would 
be to establish an unfortunate precedent, inconsistent with 
the position taken by my predecessors. 


* * * 


“Furthermore, I should like to point out that a number 
of Mr. Garey’s questions related to the methods and results 
of investigations carried on by the Federal! Bureau of Inves- 
tigation. The Department of Justice has consistently taken 
the position, long acquiesced in by the Congress, that it is 
not in the public interest to have these matters publicly dis- 


“Letter dated January 22, 1944, signed Francis Biddle, Attorney General. 
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closed. Even in the absence of instructions from the Presi. 
dent, therefore, I should have directed Mr. Hoover to 
refuse to answer these questions.” 


The chairman of the committee recognized the privilege, 
which had been granted to the executive departments from the 
beginnings of our government, in these words: 


‘“* * * Under this general question of the right of 
the witness to refuse to testify, we have a situation where 
the law seems to be rather indefinite, but for over 140 years 
a certain exemption has been granted to the executive de. 
partments, particularly where it involves military secrets or 
relations with foreign nations. Yet we, of course, realize 
that the President, by a blanket order, could not exempt a 
witness who is an official in an executive department, I take 
it, from the duty of testifying when properly called before 
a committee like this one, with its authority.’ 


The chairman recognized the committee’s desire, in wartime, 
not to interfere with the executive departments in maintaining 
proper secrecy. He therefore suggested that counsel ask Mr. 
Hoover other questions which he deemed pertinent. Counsel to 
the committee stated that none of the questions which he had put 
to Mr. Hoover dealt with internal security or national security. 

Mr. Hoover was asked a number of other questions, to 
which he replied that they fell within the restrictions of the 
Presidential Directive to him. 

Counsel for the committee stated that the House might 
want a record of the proceedings in the event that it elected to 
exercise its constitutional powers to compel answers to questions 
put to Mr. Hoover. Accordingly, the chairman of the committee 
directed Mr. Hoover to answer each and every question put to 
him by counsel which Mr. Hoover had refused to answer. Mr. 


Hoover reiterated his declination to answer the questions for the | 


reasons previously given. 

Thus, we see the issue squarely raised by the head of the 
Bureau of Investigation and the Attorney General, who deter- 
mined, in their own judgment, whether questions put to Mr. 
Hoover by the House committee came within the directive of 
the President. Necessarily, matters of discretion were left, by 


* Ibid., 2338-9, Hearings, Select Committee to investigate Federal Communications 
* [bid., 2305. 
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the President’s order to Mr. Hoover, to both the Attorney Gen- 
eral and to Mr. Hoover. The record of the hearings appears 
to be silent as to any action taken by the committee, following 
Mr. Hoover’s refusal to testify or produce the President's direc- 
tive, pursuant to the subpoena. 

The same committee had also issued a subpoena to Harold 
D. Smith, Director of the Bureau of the Budget, to appear before 
the committee and to produce the files and correspondence in the 
Bureau of the Budget. Those files dealt with requests of the War 
and Navy Departments to the President for an executive order, 
transferring the functions of the Radio Intelligence Division of 
the Federal Communications Commission to the military estab- 
lishments. The subpoena also sought to obtain the recommenda- 
tions of the Bureau of the Budget. 

On July 9, 1943, Mr. Smith appeared before the committee. 
He had previously, by letter, advised the chairman of the com- 
mittee that the matters which the committee sought to obtain 
from him affected the national defense, and that the President 
had issued instructions that the files and correspondence of the 
Bureau of the Budget should not be made public, because of their 
confidential nature and because disclosure would not comport with 
the public interest.* 


The opinion of Attorney General Jackson, previously re- 
ferred to®* was also cited by Mr. Smith as a reason for not com- 
plying with the subpoena. 

The record of Mr. Smith’s testimony also shows that the 
files and documents which had been subpoenaed were turned over 
to the White House, at the request of someone there, in Mr. 
Smith’s absence. 


Congressman Hart asked Mr. Smith: 


“You feel compelled to carry out the orders of the 
Chief Executive? 
“Mr. Smith: That is right.’ 


The chairman of the committee then stated that the issue 
presented was going to be fought out. In order to make the 
record clear on the responses which had been given to the sub- 
poena, the chairman directed the witness to produce the docu- 


“Committee Hearings, Vol. 1, p. 34. 

“Vol. 40, Opinions, A. G. No. 8. 

“ Hearings, Select committee to investigate the Federal Communications Com- 
mission, Vol. 1, p. 36. 
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ments called for. Mr. Smith replied that in view of the position 
which he had taken, on the advice of counsel, he could not make 
the documents available. 

Finally Mr. Smith was asked whether he would produce the 
documents at an executive session of the committee. The Direc. 
tor of the Bureau of the Budget subsequentiy advised the chair- 
man of the committee that he had no choice but to decline to 
testify or otherwise furnish the committee with any information 
in the possession of the bureau concerning the matters mentioned, 
whether in executive session or otherwise, by reason of the instruc. 
tions which he had received from the President, and for the addi- 
tional reasons given in the opinion of the Attorney General.” 

James L. Fly, Chairman of the Federal Communications 
Commission and Chairman of the Board of War Communications, 
was also subpoenaed to appear before the aforesaid committee. 

He appeared on July 9, 1943, and did not produce the rec. 
ords described in the subpoena. He told the committee that he 
was bound by the decision of the Board of War Communications, 
of which he was one member, and that even if he had the docu. 
ments in his custody, he would have no choice but to decline to 
hand them over to the committee. 

The records in question were in the possession of Mr. 
Denny, general counsel of the Federal Communications Commis- 
sion, who was present at the time Mr. Fly was testifying before 
the committee. Mr. Denny had also been subpoenaed. He 
advised the committee that he had in his possession the papers 
called for. Neither Mr. Denny, nor Mr. Fly, exhibited the rec- 
ords to the committee. Both felt bound by the decision of the 
Board of War Communications.” 

Acting Secretary of War Robert P. Patterson received an 
invitation by letter to appear before the committee and to pro- 


LE NTT 7 


duce certain documents. Several army officers were also requested | 


to appear. The reply of Mr. Patterson, in part, was as follows: 
“The President directs that the committee be informed 


that he, the President, refuses to allow the documents to be | 
delivered to the committee as contrary to the public inter- | 


ests. For the same reason, I am unable to permit the wit- 
nesses to appear.” 

* Ibid., 39. 

* Vol. 40, Opinions, A. G. No. 8, April 30, 1941. 


“ Hearings, Select committee to investigate the Federal Communications Com- 
mee tg pp. 46, 48 through 67. 
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Counsel for the committee noted in the record that the Sec- 
retary of War’s refusal to allow the documents to be delivered 
was based upon the President’s direction. However, the Secre- 
tary’s decision not to permit the army officers to appear was based 
upon the Secretary’s own judgment. 

Similarly, James Forrestal, Acting Secretary of the Navy, 
replied to a committee request for the testimony of naval officers 
and for certain documents from the files of the Navy Depart- 
ment. Mr. Forrestal declined permission for the naval officers, 
active or inactive, to appear. He closed his letter to the com- 
mittee by stating: 


“The President of the United States authorizes me to 
inform the committee that he, the President, refuses to allow 
the documents described in your letter to be delivered to the 
committee, as such delivery would be incompatible with the 
public interest.’ 


Again, we see that the President and members of his cab- 
inet, as well as heads of departments, exercised their own discre- 
tion concerning the propriety of furnishing testimony and papers 
to a committee of the House. 

It may be added that the testimony of ten army officers, 
twenty naval officers, and the production of documents in twenty 
categories of the army and twenty-five categories of the navy were 
requested by the committee. By direction of the President, the 
production of the testimony and documents requested were re- 
fused.”* 

Although Congressman Cox, chairman of the committee, 
inserted two statements in the Record which were critical of the 
Chief Executive by reason of the latter's refusal to permit heads 
of departments and members of the cabinet to furnish informa- 
tion and papers, the committee thought it wise not to press the 
issue.”* 

The precedents furnished by Franklin D. Roosevelt’s Admin- 
istration show: 


1. Federal Bureau of Investigation records and re- 
ports were refused to congressional committees, in the public 
interest. 


" [bid., 68. 


"90 Congressional Record, 2111. _ 
"90 Congressional Record, Appendix, 1034, 1066 (1944). 
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2. The Director of the Federal Bureau of Investiga- 
tion refused to give testimony or to exhibit a copy of the 
President's directive requiring him, in the interests of na- 
tional security, to refrain from testifying or from disclosing 
the contents of the Bureau’s reports and activities. 


3. Communications between the President and the 
heads of departments are confidential and privileged and 
not subject to inquiry by a committee of one of the Houses 
of Congress. 


4. The Director of the Bureau of the Budget refused 
to testify and to produce the bureau’s files, pursuant to sub- 
poena which had been served upon him, because the Presi- 
dent had instructed him not to make public the records of 
the bureau. 


s. A precedent which President Theodore Roosevelt 
had established, to order the records of a department brought 
to the White House, was apparently followed in the transfer 
of the records from the Director of the Bureau of the Budget 
to the White House. 


6. The chairman of the Federal Communications Com- 
mission and its chief counsel, who were subpoenaed, refused 
to testify and to produce files and records, despite the fact 
that the select committee was created to investigate the Federal 
Communications Commission. The reasons given for such 
refusal were that the records in question were those of the 
Board of War Communications, of which the chairman of the 
Federal Communications Commission was only one member 
out of five. Both the chairman, and the chief counsel of the 
Commission who had possession of the records, stated that 
they felt bound by the decision of the Board of War Com- 
munications not to produce the records nor to testify concern- 
ing them. 


7. Although the chairman of the Federal Communica- 
tions Commission was also chairman of the Board of War 
Communications, he did not produce the records because of 
their confidential nature, and because disclosure would have 
adversely affected the national security. 


8. The Secretaries of War and Navy were directed 
not to deliver documents which the committee had requested, 
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on grounds of public interest. The Secretaries, in their own 
judgment, refused permission to army and navy officers to 
appear and testify because they felt that it would be con- 
trary to the public interests. 


9. The chairman of the committee, while severely 
critical of the Chief Executive’s directions to the cabinet mem- 
bers and to the heads of departments, conceded a ‘certain 
exemption” which had been granted to the executive depart- 
ments for over 140 years. 


President Truman’s Administration 


By Concurrent Resolution a joint congressional committee 
on the investigation of the Pearl Harbor attack was established 
on September 11, 1945. The committee was authorized to re- 
quire by subpoena, or otherwise, the attendance of witnesses and 
the production of books and papers. There had been seven prior 
investigations concerning the Pearl Harbor attack.” The com- 
mittee’s investigation extended to the files of all pertinent branches 
of the government, and President Truman issued instructions to 
various departments of the government. We will examine those 
instructions.”* 


On October 13, 1945, the President advised Senator Barkley, 
Chairman of the Committee, that he had appointed Judge Latta 
to supply the Committee with any information which it deemed 
necessary from the White House files. The President’s letter 
also stated that if the Committee experienced difficulty in obtain- 


ing access to the files the President would issue the necessary 
orders for “complete access.”’ 


On August 28, 1945, the President had addressed a memo- 
randum to the Secretaries of State, War, Navy, the Attorney 
General, the Joint Chiefs of Staff, and the Directors of the 
Bureau of the Budget and the Office of War Information to this 
effect: That they should take the requisite steps to prevent re- 
lease to the public, except with the President’s approval, of infor- 
mation regarding the Cryptanalytic Unit. Since the Joint Com- 
mittee was created subsequent to the August 28, 1945 memo- 


randum, the President sent a memorandum on October 23, 1945, 


"Document No. 244, 79th Cong., 2d Sess., Report of the Joint Committee on the 
yr of the Pearl Harbor Attack, Pp. xii and xiv. 
“ Ibid., Appendix C. Communications from the President of the United States 


Relating to the Pearl Harbor Investigation, pp. 283-287 of the report. 
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to four of the departments above named, expressing a desire to 
assist the Joint Congressional Committee. He specifically ex. 
cepted from the August 28 memorandum and authorized the re. 
lease of information, “material to the investigation.” The Presi. 
dent also authorized any employee or member of the armed serv. 
ices, whose testimony the Committee desired, to testify publicly 
before the Committee concerning any matter pertinent to the 
investigation.” 

On November 7, 1945, the President addressed a memo- 
randum to the chief executives of all departments, agencies, com- 
missions and bureaus. The memorandum stated that in order to 
assist the committee to make a complete investigation, heads of 
departments were requested by the President to authorize every 
person in their respective departments or agencies, if interrogated 
by the committee, to give any information of which they may 
have knowledge bearing on the subject of the investigation. The 
President also requested the heads of the departments to author. 
ize their respective employees to come forward voluntarily and 
to disclose to the committee ‘“‘any information they may have on 
the subject of the inquiry which they may have any reason to 
think may not already have been disclosed to the committee.” 

The President’s directive was made applicable to all persons 
of all executive departments, whether or not those persons were 
called to testify before the Joint Committee. 

There was one additional memorandum issued by the Presi- 
dent for the chief executives of all executive departments, agencies, 
commissions and bureaus. It referred to the President’s memo- 
randum of November 7, 1945, and requested the heads of the 
departments to further authorize every person in those depart- 


ments or agencies, whether or not they were interrogated by the | 


committee, “to come forward and disclose orally to any of the 
members” of the Committee “any information which they may 
have on the subject of the inquiry which they may have any reason 
to think has not already been disclosed to the committee.””* The 
memorandum closed with the words: ‘This does not include 
any files or written material.” 

The Joint Committee’s investigation was obviously intended 
to make full and complete disclosure to the American people, in 
order that the lessons of the Pearl Harbor disaster might “avoid 

* Joint omen Report, p. 206 


™ [bid., Joint Committee Report, 'p. 286. 
" Ibid., Joint Committee Report, p. 287. 
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pitfalls in the future,” and “to evolve constructive suggestions 
for the protection of our national security.’* 


The executive branch was obviously in full agreement with 
the intent of Congress. The Committee’s report makes it clear, 
as already indicated, that the files of the pertinent Government 
branches were made available to the Committee, following in- 
structions from the President." 


The report also states that one member of the committee 
requested the production by the State Department of all papers 
relating to the ‘‘so-called Tyler Kent case,” which was disapproved 
by the majority of the committee. The State Department had 
advised the committee that those papers were in no way pertinent 
to the subject of the committee’s inquiry.” 


The report contains the names of the witnesses which ap- 
peared before the joint committee. Among them were the highest 
oficers in both the War and Navy Departments and the highest 
oficials of the State Department. The President’s directives 
heretofore cited made the appearance of those witnesses pos- 
sible.” 

It should be noted, however, that the Chief Executive did 
not strip the executive branch, by his directives, of a discretion, in 
a doubtful case, to withhold written files. While the report of 
the joint committee indicates that the committee received the 
fullest measure of cooperation from the executive branch, in its 
desire to bring all pertinent facts to light, Senators Ferguson 
and Brewster filed a minority report wherein they were critical 
of the Presidential restraints on the Committee.” 


The minority complained that the President’s memorandum 
of October 23, 1945, which lifted the prior secrecy of the Crypt- 
analytic Unit, was limited to the State, War and Navy Depart- 
ments. The minority also complained that the President’s order 
relaxed the secrecy of the records only so far as “the joint com- 
mittee” was concerned, while it continued to prevent individual 
members of the Committee from searching records. In this dis- 
cussion, of course, we are not concerned with the differences with- 
in the committee. 


*P. xi, Foreword, Joint Committee Report, supra. 

" Ibid., xiv, Introductory Statement of the Joint Committee Report. 

"Ibid., p. xv, Introductory Statement of the Joint Committee Report. 

“See pp. 278 and 279 for a list of the witnesses who appeared before the Joint 


ttee. 
™ Idid., p. 498, Joint Committee Report. 
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The minority report was also critical of the phrase in the 


October 23, 1945, memorandum of the President: “any informa. | 


' 
' 


tion in their possession material to the investigation.”** The min. | 
ority stated that those words provided a cloak for those reluctant | 


to yield information requested by the members of the Committee, 
Finally, the minority pointed out that the subsequent memoranda 
of the President never wholly removed the restrictions on the 
Government departments, and that in the order of November 7, 
1945, the President relaxed restraints on executives of the Goy. 


| 


ernment in order that they might speak freely to “individual | 


members of the committee,’’ but the order did not include the 


release to such individual members of files or written materials,” | 


The foregoing criticism of the minority, that “the joint com. 
mittee was hedged about with troublesome qualifications and 
restraints’’*’ by the Chief Executive does not find support in the 
report which was signed by the other eight members of the Joint 
Committee. However, there is a tacit understanding by the major. 
ity of the propriety of the President’s instructions to the heads 
of departments as outlined above, and the minority did not any- 
where in its report question the right of President Truman to 
issue the instructions which he did to the heads of departments. 
Apparently, their chief complaint was that the Truman Commit- 
tee, during the four years of its operations, did allow individual 
members of the Committee to search for any information deemed 
relevant by them, whereas, in the Joint Committee investigation 
the majority of the Committee refused to extend permission for 
individual members to search files and other records. 


The conclusion we derive from the activities of the Joint 


Committee, which investigated the Pearl Harbor attack, is that | 


the President, in an investigation involving the national security 
as well as the future safety of the country from attacks similar to 
the Pearl Harbor attack, assumed the responsibility of guiding 
and directing the heads of the executive departments concerning 
the oral testimony and the written material which they were to 
furnish to the Committee." In so doing, President Truman merely 
exercised the executive prerogative which prior administrations 
had handed down to him. 


™ Ibid., p. 498, Joint Committee Report. 
™ [bid., p. 498, Joint Committee Report. 
™ Ibid., p. 498, Joint Committee Report. 


“For the Senate debate which accompanied the President's directions to the 
Cabinet Officers and heads of departinents, see 91 Cong. Rec. 10583-10594 (1945). 
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Résumé and Conclusions 


A bird’s-eye view of the refusals by seventeen of our Pres- 
idents, and their heads of departments, to comply with congres- 
sional requests for information and papers from the Executive, 
beginning with 1796 to the present time, follows”: 


President Date Type of Information Refused 


George Washington 1796 Instructions to U. S. Minister 
concerning Jay Treaty. 


Thomas Jefferson 1807 Confidential information and 
letters relating to Burr’s con- 
spiracy. 

James Monroe 1825 Documents relating to conduct 
of naval officers. 

Andrew Jackson 1833 Copy of paper read by Presi- 


dent to heads of departments 
relating to removal of bank 





deposits. 
nite. | 1835 Copies of charges against re- 
mie, | moved public official. 
dual | List of all appointments made 
nad | without Senate’s consent be- 
tion | tween 1829 and 1836, and 
for | those receiving salaries, with- 
out holding office. 
oint | John Tyler 1842 Names of Members of 26th 
that and 27th Congress who had 
irity applied for office. 
ir to | 1843 Colonel Hitchcock’s report to 
ding War Department dealing 
ning with alleged frauds practiced 
e to | on Indians, and his views of 
rely | personal characters of Indian 
rons delegates. 
"In the bird's-eye picture, reference is made to the refusals of Presidents Monroe, 
: Fillmore, Lincoln, and Hayes. Monroe's refusal may be found in a message dated 
January 10, 1825, 2 Richardson, Messages and Papers of Presidents, p. 278; Fillmore’s 
in § Richardson, p. 159; Lincoln’s in 6 Richardson, p. 12, and the refusal in Hayes’ 
administration is dealt with in 17 Cong. Rec. 2332 and 2618. References and citations 
o the | to the refusals of the other Presidents will be found under the heading of each of the 
). Presidents, on pages 107 to 146 of this article. 


25740 O—58—pt. 1-14 
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President 
James K. Polk 


Millard Fillmore 


James Buchanan 


Abraham Lincoln 


Ulysses S. Grant 


Rutherford B. Hayes 


Grover Cleveland 


Theodore Roosevelt 


Calvin Coolidge 


Herbert Hoover 
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Date 
1846 


1852 


1860 


1861 


1876 


1877 


1886 


1909 


1924 


1930 


Type of Information Refused 


Evidence of payments made 
through State Department, 
on President’s certificates, by 
prior administration. 


Official information concerning 
proposition made by King of 
Sandwich Islands to transfer 
islands to U. S. 


Message of Protest to House 
against Resolution to inves 
tigate attempts by Executive 
to influence legislation. 


Dispatches of Major Anderson | 
to the War Department con. | 
cerning defense of Fort | 


Sumter. 

Information concerning execu- 
tive acts performed away 
from Capitol. 

Secretary of Treasury refused 
to answer questions and to 
produce papers concerning 
reasons for nomination of 
Theodore Roosevelt as Col- 
lector of Port of New York. 

Documents relating to suspen- 


sion and removal of 650 | 


Federal officials. 

Attorney General's reasons for 
failure to prosecute U. S. 
Steel Corporation. 

Documents of Bureau of Cor- 
porations, Department of 
Commerce. 

List of companies in which 
Secretary of Treasury Mel- 
lon was interested. 

Telegrams and letters leading 
up to London Naval Treaty. 
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President Date Type of Information Refused 


: 1932 Testimony and documents con- 
cerning investigation made 
by Treasury Department. 


Franklin D. Roosevelt 1941 Federal Bureau of Investiga- 
tion reports. 


1943 Director, Bureau of the Budget, 
refused to testify and to 
produce files. 


1943 Chairman, Federal Communi- 
cations Commission, and 
Board of War Communica- 
tions refused records. 


1943 General Counsel, Federal Com- 
munications Commission, re- 
fused to produce records. 


1943 Secretaries of War and Navy 
refused to furnish documents, 
and permission for Army and 
Naval officers to testify. 


1944 J. Edgar Hoover refused to 
give testimony and to pro- 
duce President’s directive. 


President Truman 1945 Issued directions to heads of 
executive departments to per- 
mit officers and employees to 
give information to Pearl 
Harbor Committee. 


President’s directive did not in- 
clude any files or written ma- 
terial. 


1947 Civil Service Commission rec- 
ords concerning applicants 
for positions.* 





*The unsuccessful attempt of the House of Representatives to force President 
Truman to produce civil service records (H. J. Res. 289, 80th Cong.) will be dis- 
cussed in Part II of this article under the heading “The Civil Service Commission 

"a 
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The framers of the Constitution had taken pains to insure the 
independence of the executive branch.” Historical precedents 
detailed by us, covering more than 150 years of presidential ac. 
tion, demonstrate that our Presidents have vigorously asserted 
that independence. 

This is not to say that the instances we have cited are the 
only ones in which a President or the heads of departments as. 
serted their judgment and discretion, in the public interest, to keep 
papers in the executive departments confidential. There are many 
other illustrations, in both the administrations of the presidents 
we have listed and in those not included in our discussion, where 
papers have been withheld from Congress or its committees, 
Compared with the great number of situations where the execu- 
tive has freely furnished Congress with information, those pre- 
sented by us are relatively few." Fewer still are the conflicts 
between the Executive and Congress which have given rise to 
congressional debate or to resolutions of protest by either of the 
Houses. 

In the great conflicts which have arisen, in the administra- 
tions of Washington, Jackson, Tyler, Cleveland, Theodore Roose. 
velt, and Herbert Hoover, the Executive always prevailed.” 


” Binkley, President and Congress, p. 25. The Federalist No. 51: “But the great 
security against a gradual concentration of the several powers in the same department, 
consists in giving to those who administer each department the necessary constitutional 
means and personal motives to resist encroachments of the others.” 

“Henry W. Ehrmann, The Duty of Disclosure in Parliamentary Investigation: 
11 University of Chicago Law Review, 1, 137, 1943-44. 

““The history of conflicts between the Senate and the Executive is not favor- 
able to this body nor encouraging to its pretentions. It matters not how great the 
alleged grievance or how powerful the talent and the influences brought to bear, the 
Senate has never scored a victory in a collision with the Executive.” Senator Voorhees 
in the famous 1886 debate, 17 Cong. Rec. 2741. 

“The Senate had at last come to realize that in every one of these four great 
conflicts with the Executive the people promptly aligned themselves with the Execu- 
tive.” W. E. Binkley, President and Congress, p. 167. 
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DEMANDS OF CONGRESSIONAL COMMITTEES FOR 
EXECUTIVE PAPERS 


HERMAN WOLKINSON* 
Part II** 
A. 


CourT Decisions ESTABLISH THAT INFORMATION AND PAPERS 

WuicH HEAps oF DEPARTMENTS CONSIDER CONFIDENTIAL, IN 

THE PuBLic INTEREST, May Not BE ExposeD To PuBLic View, 
EITHER IN CourT OR TO CONGRESSIONAL COMMITTEES 


HE FUNDAMENTAL THEORY which justifies an uncontrolled 

discretion in the heads of executive departments concerning the 
propriety of keeping certain records and information confidential, 
in the public interest, has been succinctly stated by Woodrow 
Wilson in his work on “Constitutional Government In The 
United States’: 


But in the federal government the executive is at least 
in itself a unit. Every one subordinate to the President is 
appointed by him and responsible to him, both legally and 
politically. He can control the personnel and the action of 
the whole of the great “department” of government of 
which he is the head.’ 


Chief Justice Taft, speaking for the majority of the Court 
in Myers v. United States,* stated that the highest and most 
important duties which the President’s subordinates perform are 
those in which they act for him. In such cases they are exer- 
cising not their own but his discretion. 


This field is a very large one. It is sometimes described 
as political. * * * Each head of a department is and must 
be the President’s alter ego in the matters of that depart- 
ment where the President is required by law to exercise 
authority. 


* Of the New York and Supreme Court Bars, Attorney, Department of Justice. 
The views expressed herein are those of the author and do not necessarily represent 
the position of the Department cf Justice. 

** The first installment of this article appeared in the April 1949, issue of the 
Federal Bar Journal. The present second installment discusses A. Court Decisions 
and B. Constitutional Provisions and the Statutes creating the Executive Depart- 
ments. A third installment, to be printed subsequently, will discuss the Statutes de- 
signed to Compel Testimony and the Production of Records in Congressional Investi- 
oe. and will state our Conclusions. 


age 205. 
*272 U. S. 52, 132-133. 
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The foregoing principles find illustration in the following 
cases. 

Marbury v. Madison® defines the limits at which a court 
must stop when the head of a department invokes the privilege 
that the information sought from him is confidential and cannot 
be disclosed. William Marbury was one of the “midnight 
judges” appointed by President Adams, just prior to the assump- 
tion of the Presidency by Thomas Jefferson. However, the com. 
mission evidencing the appointment had not been issued to Mar. 
bury by John Marshall, who was Secretary of State under Adams. 
James Madison, who succeeded Marshall as Secretary of State, 
refused to issue the commission to Marbury. The latter brought 
suit by mandamus to compel the issuance of the commission. 
Marshall, in the meantime having been appointed Chief Justice 
of the Supreme Court by President Adams, was now called upon 
to decide the issue. The Court wished to ascertain certain facts 
relating to the commission, and to that end summoned Levi 
Lincoln, the Attorney General, before it for questioning. 


Mr. Lincoln objected to answering, and stated his reasons: 


On the one hand, he respected the jurisdiction of this 
court, and on the other, he felt himself bound to maintain 
the rights of the executive.‘ * * * 


He felt himself delicately situated between his duty to 
this court, and the duty he conceived he owed to an execu- 
tive department; * * *° 


He was acting as Secretary of State at the time when the trans- 
action in question occurred. He was, therefore, of the opinion 
that he was not bound to answer “as to any facts which came 
officially to his knowledge while acting as secretary of state”. 


The Court said, that if Mr. Lincoln wished time to 
consider what answers he should make, they would give 
him time; but they had no doubt he ought to answer. There 
was nothing confidential required to be disclosed. If there 
had been, he was not obliged to answer it; and if he thought 
that anything was communicated to him in confidence, he 
was not bound to disclose it;* 


*1 Cranch 137, 143, 144, 170 (1803). 
* Ibid, p. 143. 
* Ibid, p. 144. 
* Ibid, p. 144. 
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g After taking time to consider, Mr. Lincoln said that he had 
no objection to answering the questions proposed except one, to 
. wit, What had been done with the commissions? He did not 
; know that they ever came to the possession of Mr. Madison, nor 
. did he know that they were in the office when Mr. Madison took 
" possession of it. The Court was of the opinion that he was not 
“ bound to say what had become of the commissions. 
. The rule of the law was stated by the Court, as follows: 
, By the constitution of the United States, the president | 
*y is invested with certain important political powers, in the 
it exercise of which he is to use his own discretion, and is 
- accountable only to his country in his political character, and 
. to his own conscience. To aid him in the performance of 
? these duties, he is authorized te appoint certain officers, who 
s act by his authority, and in conformity with his orders. In 
m such cases, their acts are his acts; and whatever opinion 
may be entertained of the manner in which executive dis- 
BS cretion may be used, still there exists, and can exist, no 
* power to control that discretion. The subjects are political: 
a they respect the nation, not individual rights, and being 
entrusted to the executive, the decision of the executive is 
conclusive. * * *’. 
(0 
- Chief Justice Marshall spoke of the intimate political relation 
between the President and the heads of departments: 
ot | 1. * * * The intimate political relation subsisting be- 


departments, necessarily renders any legal investigation of 
the acts of one of those high officers peculiarly irksome, as 
well as delicate; and excites some hesitation with respect to 


10 : : . ‘ . ‘ 

- the propriety of entering into such investigation. * * * 

re . . . 

The province of the court is, solely, to decide on the 


rights of individuals, not to inquire how the executive, or 
executive officers, perform duties in which they have a dis- 
cretion. Questions in their nature political, or which are, 
by the constitution and laws, submitted to the executive, can 
never be made in this court.° 


"Ibid, p. 164. 


in tween the president of the United States and the heads of 
* Ibid, pp. 168-170. 
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The court decided that if the question before it does not 
involve an intrusion into the secrets of the cabinet; if “it respects 
a paper which, according to law, is upon record, and to a copy 
of which the law gives a right, on the payment of ten cents; if 
it be no intermeddling with a subject over which the executive 
can be considered as having exercised any control ;” a citizen may 
as to such a paper assert the rights given him by an act of 
Congress. The court would issue a mandamus, directing the per. 
formance of a duty, not depending on executive discretion, but 
on particular acts of Congress, and the general principles of law." 

Where the head of a department acts in a case requiring the 
exercise of executive discretion, where he is the mere organ of the 


executive will, any application to a court to control the conduct of | 
such head of a department would be rejected without hesitation.” 


Chief Justice Marshall’s own appraisal of the decision of 
Marbury v. Madison, as it related to the right to compel dis. 
closure of confidential information by a cabinet officer, was given 
by him during Aaron Burr’s trial. Referring to that case, Judge 
Marshall said: 


“The principle decided there was that communications 
from the President to the Secretary of State could not be 
extorted from him.’” 


Subpoena on President John Adams Refused” 


Thomas Cooper was charged in an indictment with having 
published a false, scandalous and malicious attack on the character 
of the President of the United States, in his official character, 
with intent to excite the contempt of the people of this country 
against the President. Justice Chase, a member of the U. S. 
Supreme Court, and Judge Peters presided at the trial. While the 
process of the court was invoked to issue subpoenaes against the 
Speaker of the House and several members of Congress,”* “The 
court at the same time refused to permit a subpoena to issue 
directed to the President of the United States.’""* Cooper had 
applied for process to be issued on President Adams, in order 
that he might obtain a letter to aid in his defense. 

* Ibid, p. 170. 

* David Robertson, 2 Burr's Trials, 1808, p. 527. 

* Trial of Thomas Cooper, for a Seditious Libel, Circuit Court of the U. S. for 
Penn. (Phila, 1800), Wharton's State Trials of U. S., p. 659. 

"The court was willing to continue the case, in order to obtain attendance of 


members of Congress, until the session of Congress was over. (/bid, p. 662). 
* Ibid, p. 662. 
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In addressing the court, Cooper, who was without counsel, 
pleaded that if documents from the public offices in proof of 
notorious facts were required as evidence at the trial, and if 
persons charged with crime could not obtain those documents, 
“then are the mouths of the people completely shut up on every 
question of public conduct or public character :”” 

Justice Chase informed the defendant that he was mistaken, 
if he thought the public documents were at his service. He went 
on to say that if the defendant undertook to publish a false libel 
against the President, without having proper evidence before him 
to justify his assertions, he did so at his own risk. The court 
acknowledged that ‘‘in a case such as this’ greater latitude would 
be given the defendant. Having failed to procure certain evi- 
dence by subpoena, the defendant would be permitted to offer 
secondary evidence in his defense, such as speeches of the 
President to the Congress as reported in the press, or the journals 
of Congress, or he might read any authentic public document.”* 

Cooper was found guilty by a jury, and was sentenced to 
pay a fine of $400.00 and to six months’ imprisonment. 

This appears to be the first recorded instance of an effort 
to compel a President of the United States to produce a docu- 
ment at a court trial. 


The Issuance of a Subpoena Duces Tecum to 
President Jefferson ** 


Aaron Burr’s trial took place in the Circuit Court of the 
United States, at Richmond, Virginia, in 1807. In the course 
thereof, Burr applied to the Court, which was composed of 
Chief Justice Marshall and Judge Griffin, for the issuance of a 
subpoena duces tecum upon President Jefferson. Justice Marshall 
rendered an opinion and allowed the subpoena to issue. It directed 
President Jefferson to produce a letter which one General Wilkin- 
son had sent the President. The letter was alleged, in an affidavit 
fled by Burr, to contain information helpful to the defense. 
While Judge Marshal!’s opinion stated that under the Constitu- 
tion and laws of the United States the President was not exempt 
from the process of the Court in a criminal trial, nevertheless, 
he also ruled that the President was free to keep from view such 
portions of the letter which the President deemed confidential in 


" Ibid, p. 667. 
* Ibid. 
“Burr’s Trials, Robertson, 1808. 
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the public interest. The President alone was the judge of what 
was confidential.** 

The Court also considered for the first time in our history, 
the problem of official and private papers, and stated that it 
would not lightly force official records and papers into public 
view by subpoena. What led the Court to its decision, among 
other things, was that the letter in question was not in the files of 
the War Department, nor in any other department of the govern. 
ment. The Court appears to have been largely influenced by the 
argument that the President, who had publicly accused Burr of 
traitorous conduct, and had been primarily responsible for bringing 
him to trial, should not, in fairness to an accused person on trial 
for his life, keep from him a private communication which the 
accused thought would help prove his innocence.” 


Jefferson, according to both historians and writers on consti- 
tutional law, proved himself, in this one instance, to be a better 
lawyer than Marshall when he paid no attention to the subpoena, 
did not even reply to the Court’s order, but wrote the United 
States District Attorney in charge of the prosecution that under 
our framework of government, the judicial branch had no author. 
ity to order him, as Chief Executive, to do anything. Jefferson 
made the letter in question available by delivering it to the 
Attorney General, with instructions to keep out of court such por- 
tions thereof as the United States Attorney deemed confidential; 
nevertheless, he made it perfectly clear that he stood ready to 
resist by force, if necessary, the unauthorized trespass by the 
judicial branch upon the independence of the executive.” 


Jefferson Asserts Immunity from Subpoena by 
Heads of Departments 


The immunity from giving testimony and producing papers 
in Court which Jefferson claimed for himself, he also claimed for 
the heads of departments.” While Jefferson had no objection to 
the use at the trial of certain portions of the Wilkinson letter, 
he vigorously objected to Burr’s blanket request for copies of 
orders which had been issued by the Secretaries of the War and 
Navy Departments. Those orders covered a correspondence of 

“ Robertson, Burr’s Trials, Vol. 1, pp. 177, 180, 187-8. 
™ Ibid, 186. 
* Dillon, “Marshall, Life, Character, Judicial Services”, Vol. 1, Introduction, p. 49; 


Ford, Thos. Jefferson, Writings, Vol. 9, p. 62. 
* Beveridge, The Life of John Marshall, Vol. 3, p. 436. 
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many months “with such a variety of officers, civil and military, 
over all the U. S. as would amount to the laying open the whole 
executive books.’’™ 

The subpoena which had been issued from the District Court 
apparently required both the President and the Secretaries of War 
and the Navy personally to attend with certain documents. The 
two secretaries did not attend; Jefferson contenting himself with 
a statement that if Burr supposed that there were any facts within 
the knowledge of the heads of departments or of himself which 
would be useful in his defense, Jefferson would, in furtherance of 
justice, give the defendant the benefit of the facts by way of 
deposition to be taken at Washington, the seat of the govern- 
ment.” 

Congressional committees, intent at times on seeing papers 
and documents of the executive branch, have urged the Burr case 
as a precedent for the amenability of a Cabinet officer to process, 
by subpoena issued by a committee of the House or the Senate. 
That case, however, has certain definite limitations, as laid down 
by Chief Justice Marshall. In the first place, Marshall made it 
clear that if a letter in the possession of the President, material to 
the trial, contained matter “which it would be imprudent to. dis- 
close, which it is not the wish of the executive to disclose; such 
matter, if it be not immediately and essentially applicable to the 
point, will, of course, be suppressed.”** In the second place, the 
Chief Justice held that if the President declared that a letter in 
his possession ought not to be exhibited in public, he had 2 priv- 
ilege to withhold it. 

The gist of Judge Marshall’s qualification upon the right of 
a court to compel production of papers from the President were 
thus stated by him: 


* ¥* * The President, although subject to the gen- 


eral rules which apply to others, may have sufficient motives 
for declining to produce a particular paper, and those motives 
may be such as to restrain the court from enforcing its pro- 
duction. * * ™* I can readily conceive that the president 
might receive a letter which it would be improper to exhibit 
in public, because of the manifest inconvenience of its expo- 
sure. The occasion for demanding it ought, in such a case, 


“ alte dated June 12, 1807, Jefferson to Hay, Thomas Jefferson, Writings (Ford), 
ol. 


, p. 55. 
"Ibid, pp. 56-7, Letter, Jefferson to Hay, June 17, 1807. 
™ Ibid, Burr’s Trials, vol. 1, p. 187. 
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to be very strong, and to be fully shown to the court before 
its production could be insisted on. I admit, that in such a 
case, much reliance must be placed on the declaration of the 
president; and I do think that a privilege does exist to with. 
hold private letters of a certain description. The reason is 
this: letters to the president in his private character, are 
often written to him in consequence of his public character, 
and may relate to public concern. Such a letter, though it 
be a private one, seems to partake of the character of an 
official paper, and to be such as ought not on light ground 
to be forced into public view.” 


Thus, we see that a letter addressed to the President in his 
private character may take on the stamp of an official paper or 
document which the President, apparently, has the right to keep 
from public view. 


That part of Judge Marshall’s decision which claims for 4 
court the right to issue a subpoena against the President has been 
attacked by writers on constitutional law and scholars as unsound, 
for the reason that courts cannot order the President to do any- 
thing. The President, as the chief executive officer of the nation, 
may completely disregard the court’s subpoena or order. Since 
such disregard brings contempt upon a court, it would appear wise 
for the court not to issue a futile order or command.” 


It is curious that Judge Marshall stated in his opinion that 
he was not familiar with any case which held that a subpoena 
cannot issue to the President.** Marshall apparently ignored or 
was. unaware of the decision which had been made by Justice 
Samuel Chase, a fellow member of the United States Supreme 


™* Ibid, Burr’s Trials, vol. 2, pp. 535-536. 

* “Jefferson, however, neither obeyed the writ nor swore anything on its return, 
though he forwarded some of the papers required to Hay, the district attorney, to be 
used as the latter might deem best. * * * The President had the best of the encounter 
on all scores. Not only had Marshall forgotten for the nonce the doctrine he himself 
had stated in Marbury v. Madison regarding the constitutional discretion of the Execu- 
tive, but what was worse still, he had forgotten his own discretion on that occasion. 
He had fully earned his rebuff, but that fact did not appreciably sweeten it. (“John 
Marshall and the Constitution,” E. S. Corwin, pp. 97-98). 

For additional unfavorable comment on judge Marshall’s ruling see John F. 
Dillon, Marshall, Life, Character and Judicial Services, by James Bradley ra 
vol. 1, pp. 232-233; by Henry Cabot Lodge, vol. 22. oe Jee P. Cotton, The Cow 
stitutsonal Decisions of John Marshall, p. 99; tes, The Story of the Supreme 
Court, p. 102; Palmer, Marshall and be p. 99. 

Favorable comment on a Marshall’s ruling may be found in Magruder, John 
Marshall, pp. 199, 221, 226; Dillon, Marshall, Life, etc., vol. I, Introduction XX XVII, 
and voi. 3, U. M. Rose, pp. 132-133. 

™ Burr's Trials, vol. 1 (Robertson), p. 181. 
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Court, in the trial of Thomas Cooper.” Justice Chase’s decision 
to the effect that a subpoena cannot issue on the President remains 

law today. The quite uniform action of our Presidents, as 
shown in Part I of our discussion, and court decisions since 1800, 
have demonstrated that the Marshall ruling concerning the pro- 
priety of issuing a subpoena on the President has not been 
followed. 

The fundamental soundness of Jefferson’s legal position may 
be thus summarized. With respect to papers, there is a public. 
and private side to the office of President. To the former belong 
grants of land, patents for inventions, certain commissions, procla- 
mations and other papers patent in their nature. To the private 
side belong mere executive proceedings. 


He, of course, [the President] from the nature of the 
case, must be the sole judge of which of them the public 
interests will permit publication. Hence, under our Consti- 
tution, in requests of papers, from the legislative to the execu- 
tive branch, an exception is carefully expressed, as to those 


which he may deem the public welfare may require not to be 
mda: * > 


The leading principle of our Constitution is the independence 
of the legislative, executive and judiciary. ‘But would the executive 
be independent of the judiciary if he were subject to the commands 
of the latter, and to imprisonment for disobedience ?”’ The inten- 
tion of the Constitution, that each branch should be independent 
of the others is manifested by the means it has furnished to each, 
to protect itself from enterprises of force attempted on it by the 
others. To none has the Constitution given more effectual or 
diversified means than to the executive.” 

The President was prepared to resist, by force if necessary, 
the execution of the process of the court.” Jefferson appears to 
have taken drastic steps in order to avoid the consequences of 
Judge Marshalli’s issuance of the subpoena to himself and the 
heads of departments. He advised Mr. Hay that he wished to 
avoid a conflict of authority between the executive and the judi- 
ciary which would discredit the government at home and abroad. 


" Ante, pp. 226-7. 

“Letter of June 17, 1807 to U. S. Attorney Hay, Thomas Jefferson, Writings, 
(Ford), vol. 9, p. 57. 

* Ibid, p. 60. 

"Ibid, p. 62, draft of a letter to U. S. Attorney Hay, which may never have been 
sent, but which is of utmost importance. 
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Jefferson felt that prudence and good sense would keep the Chief | 


Justice from pressing the conflict. However, if the Chief Justice 
proceeded “‘to issue any process which should involve any act of 
force to be committed on the persons of the Executive or heads of 
departments,” Jefferson requested Hay to give him instant notice, 
Hay was also required to advise the United States marshal on 
the latter’s conduct, since the marshal would be critically placed 
between the two branches of the government. Jefferson wrote: 


His [the marshal’s] safest way will be to take no part 
in the exercise of any act of force ordered in this case. The 
powers given to the Executive by the constitution are sufficient 
to protect the other branches from Judiciary usurpation of 
preeminence, and every individual also from judiciary ven. 
geance, and the marshal may be assured of its effective exer. 
cise to cover him.” 


Happily, for the history of the country, the conflict which 
Jefferson took measures to meet did not take place. No student 
of this subject, however, can escape thinking of the dire conse. 
quences which might result from the attempted use of force by 
one branch of the government against another. 


United States v. Smith, Circuit Ct. D. N. Y.” 


In June and July, 1806, William S. Smith and Samuel G, 
Ogden of New York were tried in the United States Circuit Court 
of New York, on indictments charging them with having aided 
Miranda in his attack on Caracas, Venezuela. The defendants 
submitted an affidavit that the testimony of James Madison, 
Secretary of State, Henry Dearborn, Secretary of War, Roger 


Smith, Secretary of the Navy, and three clerks of the State Depart- | 
ment, was necessary to their defense. The three Cabinet members | 


were summoned to appear in court. They refused, and on July 8, 
1806, wrote to the judges presiding at the trial: 


* * * We have been summoned to appear, on the 


14th day of this month, before a special circuit court of the | 


United States for the district of New York, to testify on 
the part of William S. Smith and Samuel G. Ogden * * * 
it is with regret we have to state to the court, that the presi- 


"Ibid, p. 62. See also Dillon, John Marshall, Life, Character, and Judicial 
Services, vol. 1, Introd., p. 49. 

"27 Fed. Cas. No. 16,342 (1806), pp. 1192, 1194. See also Beveridge, The Life 
of John Marshall, vol. 3, p. 436. 
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dent of the United States, taking into view the state of our 
public affairs, has specially signified to us that our official 
duties cannot, consistently therewith, be at this juncture dis- 
pensed with. The court, we trust, will be pleased to accept 
this as a satisfactory explanation of our failure to give the 
personal attendance required.” 


The letter went on to say that since it was uncertain whether 
they could at any subsequent time, as heads of departments, absent 
themselves from the scene of their official duties, they suggested 
the issuance of a Commission for the purpose of taking their 
respective testimonies, thus reconciling public considerations with 
the objects of the parties in this case. 

A motion for an attachment to bring the Secretaries into 
court was argued for three days. The Court disagreed and no 
action was taken.** 


State of Mississippi v. Johnson™ 


The court held that the President of the United States could 
not be restrained by injunction from carrying into effect an act 
of Congress which was alleged to be unconstitutional. Attorney 
General Stanbery had occasion, in arguing on behalf of President 
Johnson, to refer to the Burr subpoena which had been issued to 
President Jefferson. He stated that Chief Justice Marshall had 
made a very grave error in holding that the President of the 
United States was liable to the subpoena of any court, as President. 
Mr. Stanbery discussed the cases where heads of departments had 
been ordered by the court to do certain acts. He pointed out that the 
only instances in which the court maintained jurisdiction over heads 
of departments, in order to compel them to execute laws, were 
cases of mandamus to compel a postmaster general, a secretary 
of state, or a.secretary of the treasury to do something; that the 
court had been very cautious at every step in maintaining that juris- 
diction. While exercising jurisdiction, the court had stated that the 
thing which was required to be done was a ministerial act, and not 
one involving discretion. 


"27 Fed. Cas. No. 16,342 (1806), pp. 1192, 1194. See also Beveridge, The Life 
of John Marshall, vol. 3, p. 436. 

"The case was tried before Circuit Justice Patterson and District Judge Tall- 
madge. They reached opposite conclusions on the propriety of issuing an attachment. 

*71 U. S. 475, 483, 489-90 (1866). 


25740 O—58—pt. 1——15 
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The opinion of the court had this to say concerning the per. 
formance of ministerial duties by heads of departments: 


| 
A ministerial duty, the performance of which may, in 
proper cases, be required of the head of a department, by | 
judicial process, is one in respect to which nothing is left to | 
discretion. It is a simple, definite duty, arising under condj. | 
tions admitted or proved to exist, and imposed by law.” | 
The court cited the cases of Marbury v. Madison, supra, and | 
Kendall v. Stockton, as illustrations where the court by mandamus 
ordered the performance of ministerial duties. 
However, the Court pointed out: 


Very different is the duty of the President in the exercise 
of the power to see that the laws are faithfully executed, and 
among these laws the acts named in the bill. * * * The 
duty thus imposed on the President is in no just sense minis- 
terial. It is purely executive and political. 

An attempt on the part of the judicial department of 
the government to enforce the performance of such duties 
by the President might be justly characterized, in the lan. 
guage of Chief Justice Marshall, as ‘an absurd and excessive 
extravagance’. * * * 

The Congress is the legislative department of the 
government; the President is the executive department. 
Neither can be restrained in its action by the judicial depart. 
ment; though the acts of both, when performed, are, in 
proper cases, subject to its cognizance. 

The impropriety of such interference will be clearly 
seen upon consideration of its possible consequences.*” 


Totten, Administrator v. United States 


This case involved an attempt to recover compensation for | 
services rendered by claimant’s intestate, W. A. Lloyd, under a | 
contract with President Lincoln, by which Lloyd was to ascertain 
certain facts behind the rebel lines, and to transmit the informa- 
tion concerning the strength, resources, and movements of the 
enemy to the President. Lloyd was to have been paid $200 per 

* Ibid, p. 498. 
"12 Peters, 527. 


"71 U. S. pp. 499-500. 
™92 U. S. 105 (1875). 
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month for his services. Lloyd performed the services within the 
rebel lines, throughout the war, and sent the information to the 
President. Upon the close of the war, he was reimbursed only 
his expenses. 

The question in the case was not the authority of the Presi- 
dent to employ Lloyd nor of the binding nature of the con- 
tract upon the government to pay for the services rendered. 
With those matters the Supreme Court had no difficulty. What 
troubled the Court was the secret nature of the services Lloyd 
was to have performed. The service stipulated by the contract 
was a secret service; the information sought was to have been 
obtained clandestinely and was to be communicated privately. 
The Court found that both the employment and the services were 
to be equally concealed. 

The Court thus stated the general principle: 


* * * public policy forbids the maintenance of any suit in 


a court of justice, the trial of which would inevitably lead 
to the disclosure of matters which the law itself regards as 
confidential, and respecting which it will not allow the con- 
fidence to be violated. * * * Much greater reason exists 
for the application of the principle to cases of contract for 
secret services with the government, as the existence of a 
contract of that kind is itself a fact not to be disclosed.*® 


The Court also held that in secret employments of the government, 
in time of war and in matters affecting our foreign relationships, 
where disclosure of a service rendered might embarrass our gov- 
ernment in its public duties, or endanger the person or injure the 
character of the agent performing the service, the Court will not 
force public disclosure. 


Appeal of Hartcraft* 


This case is frequently cited by the courts and writers on the 
subject we are discussing. It stands for the proposition that 
Cabinet officers are not bound to produce papers or disclose in- 
formation in a judicial inquiry, when in their own judgment the 
disclosure would, on public grounds, be inexpedient. 

The Governor of the State of Pennsylvania, the Adjutant 
General, and others were subpoenaed to appear before a grand 


* Ibid, p. 107. 
“85 Penn. State Rep. 433, 445, 447 (1877) 
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jury and were required to give certain information which they 
deemed confidential. The court said: 


* * * We had better at the outstart recognize the fact, 


that the executive department is a co-ordinate branch of the 
government, with power to judge what should or should not 
be done, within its own department, and what of its own 
doings and communications should or should not be kept 
secret, and that with it, in the exercise of these constitutional 
powers, the courts have no more right to interfere than has 
the executive, under like conditions, to interfere with the 
courts. * * * 


* * * We are inclined to think the conclusion thus reached 
is wise and discreet; and it is supported by the best text writ. 
ers of our times. These state the law to be, that the Presi. 
dent of the United States, the governors of the several states 
and their cabinet officers, are not bound to produce papers 
or disclose information committed to them, in a judicial 
inquiry, when, in their own judgment, the disclosure would, 
on public grounds, be inexpedient: 1 Greenf. on Ev., sec. 251: 
1 Whart. Law of Ev., sec. 604. Thus, the question of the 
expediency or inexpediency of the production of the required 
evidence is referred, not to the judgment of the court before 
which the action is trying, but of the officer who has that 
evidence in his possession. 


Opinions of the Attorneys General 


Attorney General James Speed thus stated the principle to 


President Lincoln: 


Upon principles of public policy there are some kinds 
of evidence which the law excludes or dispenses with. Se- 
crets of state, for instance, cannot be given in evidence, and 
those who are possessed of such secrets are not required to 
make disclosure of them. The official transactions between 
the heads of departments of the Government and their sub- 
ordinate officers are, in general, treated as ‘privileged com- 
munications.’ The President of the United States, the heads 
of the great departments of the Government, and the Gov. 
ernors of the several States, it has been decided, are not 
bound to produce papers or disclose information communi- 
cated to them where, in their own judgment, the disclosure 
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hey would, on public considerations, be inexpedient. These are 
familiar rules laid down by every author on the law of evi- 
act, dence.** 


the 

not | Attorney General Olney advised President Cleveland in re- 

wn nse to this question, “Can a court require, on subpoena, the 

cept roduction of any application or examination papers or other 

nal records of the boards of civil service examiners?”’, as follows: 

= | The application and examination papers or other rec- 
| ords of the civil-service examiners are therefore the official 

hed | records or papers of the President or of the head of a De- 

ed | partment. 

me | Being records and papers of the character described, 

| their production can not be compelled by the courts when- 

7 | ever the general public interest must be deemed paramount 

a | to the interests of private suitors. 

a | Whether such general public interest forbids the produc- 


tion of an official record or paper in the courts and for the 
St: | wae 2 P Sl 7 ; 

| purposes of the administration of justice, is a question not 
. for the judge presiding at the trial in aid of which the.record 


red or paper is sought, but for the President or head of Depart- 
ore : 42 
im | ment having the legal custody of such record or paper. 
Attorney General Moody upheld the right of the head of 
an executive department to refuse confidential information in a 
law suit between private parties. He advised the Secretary of 
t Commerce and Labor that the Commissioner General of Immi- 
0 . 
gration, who had been subpoenaed by the court, was not legally 
| bound to appear and testify in obedience to the subpoena. Never- 
nds | theless, he counseled that since Attorney General Lincoln, in the 
Se- case of Marbury v. Madison, responded to a subpoena, that it 
and ' would be wise for the officer to appear in court and to make an 
to arrangement whereby such testimony as he deemed proper could 
cen | — be taken at the Department of Commerce and Labor.® 
ub. | We have already adverted to Attorney General Bonaparte’s 
om- opinion which stated that the Head of the Bureau of Corpora- 
ads tions was not obliged to deliver papers to a Senate committee, 
Ove pursuant to a subpoena which had been served upon him.“ In- 
not Sdimachtiee 
ini- “11 Op. A.G. 142 (1865). 
*20 Op. A.G. pp. 557-558 (1893). 
ure | “25 Op. A.G. 326 (1905) 


“See Part I of this article, pp. 128-9, and 27 Op. A.G. 150 (1909). 
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stead, he counseled that officer to deliver the papers to President 
Theodore Roosevelt, who had the authority to determine the 
propriety of making public the information sought by the Senate, 

Attorney General Jackson’s opinion, that Federal Bureay 
of Investigation records should not be delivered to the chair. 
man of the House Committee on Naval Affairs, has also been re. 
ferred to.“* The Attorney General pointed to the confidential 
nature of all investigative records in the executive branch of the 
government, and to a discretion in the executive branch, which 
had been upheld and respected by the judiciary, to determine the 
propriety of withholding information and papers from the legisla. 
tive branch. 

The best reasoned summary we have found of the rea. 
sons which prevent disclosure of confidential information by the 
executive departments, both to the judicial department and to the 
legislative branch, is contained in the well documented speech of 
Senator Jackson, who became a justice of the Supreme Court in 
1893, in the famous Cleveland controversy with the Senate: 


Sir, has this body, has the Congress of the United States 
any more authority over papers in the Executive Departments 
of this Government than the co-ordinate independent branch 
of the Government—the judiciary? The judicial depart. 
ment of this Government has as much power and authority 
over all papers in the hands of the Executive or in any 
Department as the entire Congress has. When the rights 
of individuals, affecting their life, liberty, or property, are pend- 
ing before the courts, the judicial department has as much 
power over papers as the Senate or the whole Congress; and yet 
it has been universally recognized from the very foundation of 
this Government that the judicial department of the Govern. 
ment can not call for papers and procure them either from 
the President or the head of an Executive Department at its 
own will, but that the discretion rests with the Executive and 
with the Departments how far and to what extent they will 
produce those papers.“ 


The Famous Seward Case Before the House Judiciary Committee 


A practical application of the foregoing principle, that 
Congress has not the power, under the Constitution, to force the 
“Vol. 40, Op. 8 AG. (1941). See also pp. 135-6, in Part I of this article. 


“ March 22, 1886, 17 Cong. Rec. p. 2623. The debate in the first administration 
of President Cleveland is summarized on pp. 123-6, in Part I of this article. 
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President or the heads of departments to divulge information 
against what the President believes to be the public interest, is 
found in the case of George F. Seward. Seward was Counsel 
General of the United States in China. He appeared before 
the House Committee on Expenditures in the State Department, 
which was in charge of investigating his official conduct. A sub- 
na duces tecum had been served upon him to produce certain 
books and papers. Seward refused. The Committee on Ex- 
penditures brought Mr. Seward before the House to show cause 
at its bar, why he should not obey the order of the House. The 
House referred the question to the House Judiciary Committee. 


Benjamin F. Butler, chairman of that committee, submit- 
ted a report which stated that a subpoena duces tecum was 
not the proper manner of compelling disclosure. If the com- 
mittee believed that the books and records desired were public 
books, then the subpoena should have been issued to the highest 
executive officer having charge and custody of the public records. 
The report proceeded to state that in contemplation of law, under 
our theory of government, al! the records of the executive depart- 
ments are under the control of the President of the United States. 
Although the House sometimes sends resolutions to a head of a 
department to produce such books and records, nevertheless, in 
any doubtful case, no head of department would bring before a 
committee of the House any of the records of his office without 
permission of, or consultation with, the President of the United 
States. All resolutions directed to the President of the United 
States, if properly drawn, contained a clause, “if in his judgment 
not inconsistent with the public interest.’’*’ 


And whenever the President has returned (as sometimes 
he has) that, in his judgment, it was not consistent with the 
public interest to give the House such information, no further 
proceedings have ever been taken to compel the production 
of such information. Indeed, upon principle, it would seem 
that this must be so. The Executive is as independent of 
either house of Congress as either house of Congress is in- 
dependent of him, and they cannot call for the records of his 
action or the action of his officers against his consent, any 
more than he can call for any of the journals and records of 
the House or Senate.“ 


“ Rep. No. 141, p. 3, March 3, 1879, 45th Cong. 3rd Sess. 
* Ibid. 
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Finally, the report stated that the highest exercise of the 
power calling for documents would be, in the course of justice, by 
the courts of the United States, but the House would not for 
moment permit its journals to be taken from its possession by one 
of its assistant clerks and carried into a court in obedience to a 
subpoena duly issued by the court. The report indicated the 
perils incident to divulging to any committee of the House “‘state 
secrets’, to the detriment of the country. 


Somebody must judge upon this point. It clearly can. 
not be the House or its committee, because they cannot know 
the importance of having the doings of the executive depart. 
ment kept secret. The head of the executive department, 
therefore, must be the judge in such case and decide it upon 
his own responsibility to the people, and to the House, upon 
a case of impeachment brought against him for so doing, if 
his acts are causeless, malicious, willfully wrong, or to the 
detriment of the public interests.“ 


The report appears to have been adopted by the House.” 
The record of the subsequent proceedings taken in the House 
show that the recommendations of the Committee on Judiciary, 
that Seward was not in contempt for failure to obey the subpoena, 
were followed. 


The Views of Text Writers™ 


The considered view of writers who have given study to this 
subject generally confirms the soundness of the actions of our 
Presidents and the decisions of the courts which lodge in the ex- 
ecutive branch the power to determine what information to divulge 
and what to keep secret. Corwin in The President, Office and 
Powers (1941), states: 


* * * Thus neither the President nor the Secretary of 


State is ever ‘directed’ by the house to furnish desired in- 
formation or papers, but only ‘requested’ to do so, and then 
only if it is ‘in the public interest’ that they should comply— 


* Ibid, pp. 3-4. 

” Congressional Investigations, Eberling, p. 253. Hinds, Precedents of the House 
of Representatives, vol. 3 (1907), §§ 1699, 1700. 

™"Dean Wigmore’s views, Wigmore on Evidence, 8, sec. 2378(3) (Third Edi- 
tion), and his criticism of Boske v. Comingore, 177 U. S. 459, will be discussed in 
connection with Departmental Regulations Concerning Use of Records, 5 U. S. C. See. 
22, in the third and concluding installment of this article. 
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a question left to be determined by the President. More than 
that, however, Presidents have sometimes intervened to ex- 
onerate other heads of departments than the Secretary of 
State, and even lesser administrative officials, from respond- 
ing to congressional demands for: information, either on the 
ground that the papers sought were ‘private,’ ‘unofficial,’ or 
‘confidential,’ or that the demand amounted to an unconsti- 
tutional invasion of presidential discretion. 


Nevertheless, should a congressional investigation com- 
mittee issue a subpoena duces tecum to a Cabinet officer or- 
dering him to appear with certain adequately specified docu- 
ments, and should he fail to do so, I see no reason why he 
might not be proceeded against for contempt of the house 
which sponsored the inquiry. And the President’s power 
of pardon, if measured by that of the King of England, 
does not extend to contempts of the houses of Congress.*? 


We take issue with Professor Corwin’s view that either 
House of Congress, or its committees, may proceed by contempt 
to enforce demands for papers and information upon the Presi- 
dent’s subordinates in the executive branch. In the many years 
which have elapsed since Jefferson’s administration, we have had 
hundreds of Congressional investigations. We have*seen that 
never in Our entire history has either House of Congress tested 
its power to punish a head of department for contempt, despite 
numerous failures by heads of departments to obey resolutions 
and subpoenas of the Senate or the House to furnish papers. Our 
discussion of the cases, and of the provisions of the Constitution 
and the statutes creating the executive departments,** demonstrates 


* Pp. 281-282. In his recent revision of the text cited, Professor Corwin writes, 
apropos of Attorney General Levi Lincoln's refusal to divulge confidential informa- 
tion when he was summoned by Chief Justice Marchall in the case of Marbury v. 
Madison: 


“Here, of course, the question at issue was whether the Supreme Court 
could require an official to answer, but the doctrine stated is equally applicable to 
the case of an investigation by a congressional committee. This doctrine is that 
a high executive official is not bound to divulge matters regarding which he is a 
confidant of the President. At the same time the Court impliedly claims the right 
to say finally whether such a plea on the part of an official is a valid one. In both 
these respects subsequent practice has broadened the scope of the immunity 
which the President can throw about a subordinaate member of the executive 
department from judicial and legislative investigatory processes.” (The President: 
Office and Powers, 1948, p. 138). 


However, in a_ footnote to Chapter IV of the revised text, at page 457, he apparently 
assumes that Congress has the power to “order the incarceration of a cabinet officer 
until he complied with its subpoena to testify or to produce certain papers.” 


" Infra, pp. 246-259. 
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that Mr. Corwin is probably in error when he states that a Cab. 
inet officer can be held in contempt by reason of a failure to pro. 
duce papers or give testimony which he or the President considers 
confidential in the public interest.” 


In a paper by Edward Campbell Mason, entitled “Congres. 
sional Demands upon the Executive for Information”, the author 
asks the question: 


Can the President of the United States, or his sub. 
ordinates in the Executive Department, be compelled to trans. 
mit papers or give information to Congress ?** 


The instances which he examined did not disclose any power 
sufficient to compel compliance. While the House may lay claim 
to the necessary power because of its authority in impeachments, 
such power was never exercised or even clearly defined. The av. 
thor next turns to the power of the Senate to act as in impeach. 
ment proceedings, and inquires whether the Senate can compel the 
Executive to furnish information. However, since a court has 
not the power to compel an Executive officer to disclose matters 
which in his opinion should be kept secret, it would appear to fol- 
low that unless the Constitution grants such power, the Senate 
likewise cannot compel disclosure of confidential information. 

The foregoing reasoning led Mr. Mason to conclude that 
the Congress may not compel the Executive to give information 
by its power of impeachment. He refers to United States Revised 
Statutes 102, 103, and 104, which were passed in 1857. Those 
give either branch of Congress the right to summon witnesses. It 
would appear, however, that the Executive is outside the opera- 
tion of that power. 


If my reasoning is sound, Congress derives no power 
from its legislative authority, to compel the President or 


the officers under him in the Executive Department, to fur- | 


nish papers or to testify.” 


“ There are instances where Cabinet officers appeared before congressional com- 
mittees and testified pursuant to a summons of some kind. The authority of the 
committees was apparently not questioned in any way. On February 3, 1837, Hon. 
Levi Woodbury, Secretary of the Treasury, appeared in obedience to a summons, 
before the committee appointed to investigate the executive departments, and gave 
his testimony. On February 13, Hon. John Forsyth, Secretary of State, appeared 
and testified before the same committee. For other instances see Hinds’ Precedents 
of the House of Representatives, vol. 3 (1907), p. 179. 

“ Papers of the American Historical Association, vol. 5 (1891), p. 33. 

* Ibid, p. 40. 
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Finally, the author urges a practical argument against coerc- 
ing the Executive Branch. The three departments of our Gov- 
ernment are supreme and independent. It would be impossible 
for the Congress to coerce the Executive Branch except by a re- 
sort to arms. While a President might be impeached for high 
crimes and misdemeanors, the author concedes that it is difficult 
to imagine an impeachment based on a refusal to furnish informa- 
tion. Such a refusal is neither a crime nor a misdemeanor. 

John Philip Hill, in The Federal Executive, has this to say: 


* * * Courts cannot usually call upon heads of depart- 


ments to answer in relation to official acts. The court said, 
in Decatur v. Paulding, 14 Peters, 522, that many acts re- 
quired of the heads of the executive departments required 
use of discretion, and where not purely ministerial were not 
subject to order of the courts. * * ** 


On the point that the President is responsible for all acts of 
his Cabinet and heads of departments, the author states: 


The position of the heads of the executive departments 
is summed up in Cooley’s Blackstone’s Commentaries (book 
1, pages 231 and 236). He there states: ‘The President, 
not the Cabinet, is responsible for all the measures of the 
Administration, and whatever is done by one of the heads 
of departments is considered as done by the President, 
through the proper executive agent. In this fact consists 
one important difference between the Executive (King) of 
Great Britain and of the United States; the acts of the 
former being considered as those of his advisers, who alone 
are responsible therefor, while the acts of the advisers of the 
American Executive are considered as directed and controlled 
by him.** 


Wilioughby, in The Constitutional Law of the United 
States, and John H. Finley and John F. Sanderson, in The 
American Executive and Executive Methods, state, that the 
President has always exercised a discretion as to giving or with- 
holding information upon the request of either House for it, and 
that heads of departments may decline, upon public considerations, 


". 55. 
“ Ibid, p. 55-6. 
"Vol. 3, §968. 
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to furnish communications or papers in their custody in response 
to legal process.* 

Herman Finer™ gave his views to Senator LaFollette, Chair. 
man, Joint Committee on the Organization of Congress, in a 
paper which was incorporated in a Joint Committee print.®? Pro. 
fessor Finer took up the question of how far the Executive could 
be compelled to answer demands of Congress for information and 
papers. He stated that the Executive was highly protected. Af. 
ter citing the famous debates in Congress during the Cleveland 
and Theodore Roosevelt administrations, which we discussed in 
Part I, he concluded: 


All this means that the President could protect any de. 
partmental chief who asked him for protection; that the Pres. 
ident himself is immune; and that, therefore, the Congress 
to get its answers must depend upon either comity, or the in. 
direct power available to it in its power of the purse.” 


On the subject of the President’s sole constitutional author. 
ity to see that the laws were faithfully executed, Professor Finer 
stated: 


It is the President who has the sole constitutional au- 
thority to see that the laws are faithfully executed, with the 
vast meaning this phrase has acquired—the maker of the 
Republic’s policy, the watcher of the finances, the supreme 
manager of the machinery of administration. He is respon- 
sible for the everyday conduct of foreign affairs. His Cab- 
inet has small authority distinct from his authority: In the 
sense that really matters they are subordinates.“ 


Ernest J. Eberling in his book “Congressional Investiga- 
tions” (1928) writes: 


It is also true that Congressional committees in their 
ardor to investigate have at times pushed their demands to 
a point where compliance with them would have interfered 
with the Executive in the discharge of his constitutional duties. 


* Finley and Sanderson, pp. 199, 264. : 

“ Visiting professor of Political Science at U. of Chicago and Harvard University, 
and Lecturer and Reader in Public Administration, 1920-42, London School of 
Economics. : 

©The Organization of Congress, Suggestions for Strengthening Congress by 
Members of ress and Others, 79th Cong. 2nd Sess., June 1946, p. 49. 

56 


“ Ibid, p. 57. 
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It would seem that the Executive is justified in resisting, 
therefore, any demand when it is believed that compliance 
therewith would be incompatible with the public interest. 
Members of Congress have frequently admitted this point. 
The decision of the Executive in the case of a dispute must 
necessarily be final. The question would not be justiciable 
and the infliction of punishment by one co-ordinate branch 
upon the other would be wholly repugnant to the constitu- 
tional scheme. The Executive, no less than Congress, is ac- 
countable directly to the people and the ultimate decision 
must rest in such matters with the electorate.” 


We conclude our discussion of the court decisions by para- 
phrasing Jefferson’s crucial question :*® Would the President and 
the heads of departments be independent of the judicial or legis- 
lative branches, as contemplated by the Constitution, if they were 
subject to their commands, and to imprisonment for disobedience 
of court or legislative subpoenas? It is the answer to that ques- 
tion—that the President and heads of departments must and do 
have the last word, under our theory of government, respecting 
the propriety of withholding papers,—which led the Judiciary 
Committee of the House to conclude, in the famous Seqard case,™ 
that the restraints imposed by the Constitution upon the courts, as 
voiced by Judge Marshall in Marbury v. Madison,*™ apply with 
equal force to the House of Representatives and the Senate. 
That conclusion is amply fortified by the decisions we have ex- 
amined, by the opinions of the Attorney General, and by the views 
of almost every writer on this subject. 


B. 


THE CONSTITUTION AND THE STATUTES 
CREATING THE EXECUTIVE DEPARTMENTS 


W* NOW TURN to the Constitution of the United States and 
to the laws creating the executive departments. Do they 
contain provisions making it mandatory for heads of depart- 
ments to give information to Congress? 


- e 282. 

* See p. 231, ante. 

" See p. 238, ante. 

=». 225, ante. The reasoning of the Marbury decision was adopted in Holzendorf 
v. Hay, 20 App. D.C. 576, cert. denied, 194 U. S. 373, where the court affirmed judgment 
dismissing a petition for a writ of mandamus against the Secretary of State. 
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The Constitution provides ‘The Executive Power shall be 
vested in a President of the United States of America.” 


Before entering on the “Execution of his Office,” the Presi. 
dent must take an oath: “I do solemnly swear (or affirm) that | 
will faithfully execute the Office of President of the United States, 
and will to the best of my Ability, preserve, protect and defend 
the Constitution of the United States,’ and he is also required 
to “take Care that the Laws be faithfully executed.” 

The Constitution does not mention the words “Cabinet Of. 
ficer” or “Cabinet Member.” It does state that the President 
may require the opinion, in writing, of the principal officer in 
each of the executive departments upon any subject relating to the 
duties of their respective offices. The President is also given the 
power to nominate, and by and with the advice and consent of the 
Senate, to appoint Ambassadors, other public ministers and con- 
suls, and all other officers of the United States whose terms are 
not otherwise provided for in the Constitution, and which shall be 
established by law.” 

The words “Heads of Departments” appear in the same sec- 
tion which empowers the President to nominate and to appoint 
the various officers of the United States. The section provides 
that Congress may by law vest the appointment of inferior of- 
ficers in the President alone, in the courts of law, “‘or in the Heads 
of Departments.’’** 

Attorney General Cushing, in an opinion to the President, 
dealt at length upon the organization of the various departments 
of the executive branch.” 


The Establishment of the First Seven Departments 


Commencing with July 27, 1789, Congress proceeded to 
establish the Department of Foreign Affairs, later changed to the 
Department of State, which was to perform such duties respecting 
foreign affairs as the President should assign to the head of that 
department. On August 7, 1789, Congress established the De- 


* Art. II, sec. 1, cl. 1. 

* Art. II, sec. 1, cl. 7. 

” Art. II, sec. 3. 

™ Art. II, sec. 2, cl. 2. 

* Art. II, sec. 2, cl. 2. 

™ Office and Duties of the Attorney General (6 Op. A.G. 326, March 1854). 
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artment of War, which was to perform such duties as might be 

entrusted to the head of that department by the President. In the 
same year the Department of Treasury was established. A prom- 
inent fact in connection with the Treasury Department was that 
the Secretary of the Treasury, instead of being made subject only 
to the President’s direction, was required, in addition to the per- 
formance of such services as he shall be directed to perform, to 
“make report and give information to either branch of the legis- 
lature, in person or writing, (as he may be required), respecting all 
matters referred to him by the Senate or House of Representa- 
tives, or (and) which shall appertain to his office;""* * * *, 

On September 24, 1789, Congress established the Office of 
the Attorney General, who was, in addition to the prosecution 
of all suits in the Supreme Court, to give his advice and opinion 
upon questions of law, when required by the President. On Sep- 
tember 22, 1789, the Office of Postmaster General was created, 
who again was to be subject to the direction of the President. 

The foregoing was the original basis of the executive or- 
ganization of the Government. The Secretaries of State, War, 
Treasury, and the Attorney General were the immediate superior 
ministerial officers of the President and his constitutional coun- 
sellors during the period of Washington's administration. 


ds During the administrations of Jefferson, Madison, Monroe 
| 





and John Quincy Adams there was no change in the general char- 
acter of the executive departments. During the administration 


7 of Jackson, the Postmaster General also became a Cabinet coun- 
sellor of the President. On March 3, 1849, the Department of 
the Interior was established. The act establishing that depart- 
ment does not provide, in terms, that the Secretary of the Interior 
shall be subject to the general direction of the President, as in the 

| case of the Secretaries of State, War, Navy, and Postmaster 

to | General; nor do the acts appointing the Secretary of the Treasury 
the and the Attorney General. On the other hand, Attorney General 
ing Cushing points out, that none of the acts, except the one establish- 
hat ing the Treasury Department, subject the chief executive officers 

De- to the duty of responding to direct calls for information on the 


part of the two Houses of Congress. Attorney General Cushing 
adds : 


* * * This, however, has come, by analogy or by usage, 
to be considered a part of their official business. And the 


"1 U.S. Statutes at Large, p. 66; 5 U. S. C. 8242; italics are the writer’s. 
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established sense of the subordination of all of them to the 
President, has, in like manner, come to exist, partly by con- 
struction of the constitutional duty of the President to take 
care that the laws be faithfully executed, and his consequent 
necessary relation to the heads of departments, and partly 
by deduction from the analogies of statutes.”® 


Attorney General Cushing calls particular attention to one 
other fact. While, by express provision of law, the Secretary of 
the Treasury was given the duty to communicate information to 
either House of Congress when desired, and while it is practically 
and by legal implication the same with the other secretaries, and 
with the Postmaster and the Attorney General, the provision of 
law which enacts that the Secretary of the Treasury shall make 
report and give information in person, does not appear to have 
been at any time practiced upon by Congress, either in regard to 
the Secretary of the Treasury or any other head of department. 
“But heads of departments have in some cases been called on to 
make explanations in person to committees of Congress.’’’* 


Attorney General Cushing also rendered an opinion to the 
President wherein he wrote at some length of the ‘Relation of 
the President to the Executive Departments.’’’’ He reviewed 
the laws which created the original seven executive departments. 
In summarizing those laws, Attorney General Cushing stated that 
the original theory of departmental administration continued un- 
changed, namely, executive departments, with the heads thereof 
discharging their administrative duties in such manner as the Pres- 
ident should direct. The heads were, in fact, executors of the 
will of the President. It could not, wrote Attorney General 
Cushing, be otherwise in view of the constitutional provisions, 
quoted above, which lodged the executive power in the President, 
and which make him the “responsible executive minister of the 
United States.””* 


Attorney General Cushing then stated the general rule: 


* * * | think here the general rule to be as already stated, 


that the Head of Department is subject to the direction of 
the President. I hold that no Head of Department can law- 


™6 Op. A.G. 332-3. 
" Ibid, p. 333. 

"7 Ops. A.G. 453. 
™ Ibid, p. 463. 
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fully perform an official act against the will of the President; 
and that will is by the Constitution to govern the perform- 
ance of all such acts. If it were not thus, Congress might 
by statute so divide and transfer the executive power as 
utterly to subvert the Government, and to change it into a 
parliamentary despotism, like that of Venice or Great Britain, 
with a nominal executive chief utterly powerless,—whether 
under the name of Doge, or King, or President, would then 
be of little account, so far as regards the question of the 
maintenance of the Constitution.” 


The foregoing quotation poses an interesting question: Sup- 
pose Congress should pass a law which would compel heads of 
departments to give information and papers to either House of 
Congress or its committees? Suppose further that the law left 
no discretion whatever in the head of the department or in the 
President? According to Attorney General Cushing, such a law 
might well be subversive of our form of Government and might 
render our Chief Executive a President in name, but “utterly power- 
less.” 


The Departments of Agriculture, Labor, and Commerce 


We have thus far dealt with the establishment, by 1849, of 
the Departments of State, War, Treasury, Justice, Post Office, 
Navy and Interior. In 1889, the Department of Agriculture was 
made an executive department. The original statute of 1862, re- 
quired the Commissioner of Agriculture to make annual reports 
to the President and Congress, containing an account of his re- 
ceipts and expenditures, and special reports on particular subjects 
whenever required to do so by the President or either House of 
Congress. In 1928, the statute was amended to provide for the 
making by the Secretary of Agriculture of an annual general report 
of his acts to the President; the provision concerning special re- 
ports on particular subjects when requested by the President or 
either House of Congress is still retained.* 

A Department of Labor, with a Commissioner of Labor was 
first created in 1888, with provision for an annual report to the 
President and Congress “‘of the information collected and collated 
by him.”” He was likewise authorized to make special reports on 
particular subjects whenever required to do so by the President 


"7 Op. A.G. 469-70. 
"May 29, 1928, 45 Stat. 993. 


25740 O—58—pt. 1—_—_16 
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or either House of Congress, and he was directed to make a 
detailed report of his expenditures to Congress.” . 

In 1903, a Department of Commerce and Labor was estab. 
lished as an executive department." The act requires the Secre. 
tary of Commerce and Labor to annually report to Congress, 
accounting for all receipts and expenditures, and describing the 
work done by him. He is also required to make special investiga. 
tions and reports when required by the President or either House 
of Congress. The act also provides for the creation of a Bureau 
of Corporations, with a Commissioner of Corporations at its head, 
whose duties were to gather information for the President, in order 
to enable him to recommend legislation to Congress. The Com. 
missioner is required to report to the President, who is responsible 
for making public so much of the information collected for him 
as he (the President) sees fit.** 

We have referred to the Commissioner of Corporations and 
his duties, as prescribed in this Act of 1903, because it furnishes an 
excellent illustration of a demand by the Judiciary Committee of 
the Senate upon the Attorney General and the Commissioner of 
Corporations for records which, by express provision of law, the 
President had the right not to make public. It will be recalled 
that President Theodore Roosevelt directed all the papers to be 
brought to him, despite a threat of imprisonment of the Commis. 
sioner of Corporations for contempt of a Senate subpoena, and 
he defied the Senate Committee to do its worst.” 

The Department of Labor was made an executive department 
in 1913, with a separate head known as the Secretary of Labor. 
By the same Act of March 4, 1913, the Department of Commerce 
and Labor was thereafter to be called the Department of Com. 
merce, with a Secretary of Commerce at the head thereof. The 
Secretaries of Labor and Commerce must each make annual re- 
ports to Congress of receipts and expenditures, and describing the 
work done by their respective departments; they are also required 
to make such special investigations and reports as the President or 
Congress may require. 

We note differences in the wording of the report requirements 
by the three departments just discussed. The Secretary of Agri- 

"25 Stat. 183, sec. 8. 

© 32 Stat. 825. 

* 32 Stat. 828. 

“See pages 126-8, ante. An interesting account of the removal of a trunkful 
of papers by the Commissioner of Corporations to President Theodore Roosevelt is 


contained in 43 Cong. Rec. 3728 (1909). 
™ March 4, 1913, 37 Stat. pp. 736 and 738. 
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culture must report annually to the President; the Secretaries of 
Commerce and Labor to the Congress. The Secretary of Agricul- 
ture is to make special reports on particular subjects whenever 
required to do so by the President or either House of Congress; 
the Secretaries of Commerce and Labor must make special investi- 
gations and reports when required to do so by either House or by 
the President. 


Summary of the Acts Creating the Ten Executive Departments 


Title 5 of the United States Code deals with the executive 
departments. Sections 1 through 117 of chapter 1, dealing with 
salaries of heads of departments, vacancies in office, etc., are spe- 
cifically made as applicable to the three departments just discussed, 
as they are to the other seven departments created between 1789 
and 1849.°° By definition, the word ‘“‘department” means one of 
the ten executive departments enumerated in section 1 of Title 5. 

The establishment of the executive departments by the first 
Constitutional Congress, the maintenance of the same “great out- 
lines” of those departments in 1855,°" and the addition of the three 
last named departments, partake of one uniform system and func- 
tion—to enable the President to perform his duties under the Con- 
stitution as the Chief Executive officer of the Nation. 

Two famous debates, one in the first administration of Presi- 
dent Cleveland, the other in Theodore Roosevelt's administration, 
witnessed the conflict between the Senate and the Executive con- 
cerning the right of the former to demand, and of the latter to 
withhold, information and papers.** Both of those conflicts were 
resolved in favor of the Executive. Papers demanded of heads of 
departments by resolutions, by Committees, and by subpoena were 
not produced. It was admitted during those debates that there 
was nothing in the wording of the acts creating the departments 
as they existed in 1886 and 1909, nor in any other provision of 
law, which could compel the production of documents or informa- 
tion by the executive departments. The public interest was invoked 
by the Executive or by the heads of departments as a reason for 
forbidding disclosure. 

Despite the provisions relating to the establishment of the 
Treasury Department,” which require the Secretary of the Treas- 

“Sections 512, 591, 611 of Title 5 of U. S.C. 

" Attorney General Cushing to the President, on the Relation of the President 
to the Executive Departments, 7 Op. A.G. 453, 460. 

“For Summaries of the Arguments in those debates, see pp. 123-6 and 129-31 of 


Part I of this article. 
#1 Stat. 65, 5 U.S. C. 242. 
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ury to give information to either branch of the legislature respect. 
ing all matters referred to him by the Senate or the House or which 
shall appertain to his office, and despite the wording in the acts 
creating the Departments of Agriculture, Commerce and Labor, we 
must remember that they are executive departments. As members 
of the executive branch, the Constitution places independent duties 
and obligations upon them to the President, within the scheme and 
framework of our Government. Thus, we saw Secretary of the 
Treasury Mellon, and President Coolidge, successfully resisting 
demands for information and papers, which had been requested 
by Senate Resolutions, from the Internal Revenue Department, 
Ogden Mills, Secretary of the Treasury in President Hoover's ad. 
ministration, similarly refused to disclose confidential data in the 
Treasury Department, following a request therefor by Resolution 
of the House of Representatives.*°° Secretary of the Treasury 
Sherman, in President Hayes’ administration, refused to comply 
with a request of the Chairman of the Committee on Commerce 
of the Senate, on the ground that the papers were of a confidential 
character and would disclose confidential communications between 
the President and the Secretary of the Treasury.” 

The fundamental public interest to be served may always be 
cited by a head of department or by the President, in opposition to 
a blanket demand for information or papers by a congressional 
committee or by a resolution of either House. This view is sup. 
ported by Alexander Hamilton, Secretary of the Treasury in 
Washington’s administration, who stated that although his De. 
partment was subject to Congress in some points, “he thought 
himself not so far subject, as to be obliged to produce all 
papers they might call for. They might demand secrets of a very 
mischievous nature.” 

Attorney General Cushing, in an opinion entitled ‘Resolu- 
tions of Congress,” wrote in 1854: 


In a word, the authority of each Head of Department 
is a parcel of the executive power of the President. To 
coerce the Head of Department is to coerce the President. 
This can be accomplished in no other way than by a law, con- 
stitutional in its nature, enacted in accordance with the forms 
of the Constitution. 

Of course, no separate resolution of either House can 
coerce a Head of Department, unless in some particular in 

* See pp. 131, 133-4, ante. 


"17 Cong. Rec. 2332, 2618 (1886). 
@ The Writings of Thomas Jefferson, Ford (1892), Vol. 1, p. 190. 
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which a law, duly enacted, has subjected him to the direct 
action of each; and in such case it is to be intended, that, by 
approving the law, the President has consented to the exercise 
of such coerciveness on the part of either House.” 


The Attorney General, in the same opinion, referred to the 
Act of 1789, which made it the duty of the Secretary of the 
Treasury to give information to either branch of the Legislature, 
jn person or writing, as may be required by the Senate or the 
House of Representatives. He concluded, however, that every 
communication of the head of a department to either House must 
be understood to be made with the assent, express or implied, of 
the President. 


The Joint Resolution Authorizing the Secretary of Agriculture 
to Publish the Names and Addresses of Traders 
on the Boards of Trade 


An illustration of Attorney General Cushing’s opinion that 
only a law, constitutional in its nature, approved by the President, 
can force the head of a department to communicate information, 
otherwise confidential, is furnished by the Joint Resolution which 
became law on December 19, 1947.°* That Resolution authorized 
the Secretary of Agriculture to publish the names and addresses 
of persons transacting business on the Boards of Trade and the 
amount of commodities purchased or sold by them. It also 
required the Secretary of Agriculture to furnish to committees of 
Congress, upon request, and to make public, any such information 
in his possession. 

The Secretary of Agriculture had been subpoenaed by the 
Senate Committee on Appropriations to furnish it with a list of 
traders in commodity futures. The Secretary pointed to the Com- 
modity Exchange Act,** which prohibited him from furnishing data 
and information which would disclose the business transactions of 
any person and the trade secrets of names of customers. He also 
cited the opinion of his Counsel to the effect that it would be a vio- 
lation of law to comply with the Senate Committee’s request.” 
Congress, therefore, by the Joint Resolution aforementioned, 
amended the Commodity Exchange Act so as to permit the Secre- 

"6 O 
* Pubhe tas Law 502, a 523, 80th Cong., Ist sess. 


"7U. S. C. 12; 42 Stat. §& p. 1003, 
"93 Cong. Rec. 11738, 11739, Dec. 18, 1947. 
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tary of Agriculture, in his discretion, to disclose and make public 
the information, when requested to do so by a Committee of either 
House. President Truman signed the Resolution, and thereafter 
the Secretary of Agriculture released the information to the news. 
papers and communicated it to the Committee.” 

In view of the public statements by both President Truman 
and Secretary of Agriculture Anderson on the subject of specula. 
tion in commodities,” particularly in basic food products, and its 
effect on the national economy, we must conclude that the President 
deemed it in the public interest to sign the Joint Resolution. Had 
the President thought otherwise, he undoubtedly would have 
vetoed the Resolution, and directed the Secretary to keep confiden. 
tial the information which he had coliected. 


The Civil Service Commission Records 


The withholding of confidential papers, in the public interest, 
by the executive branch of the Government, applies also to records 
of the Civil Service Commission. The Commission was created 
by act of Congress in 1883.%° The President is authorized to 
appoint, by and with the Senate’s consent, three commissioners, 
and he alone may remove any commissioner. The President is 
authorized to prescribe regulations for the admission of persons 
into the Civil Service; it is the duty of the Commissioners to aid 
the President in preparing, and in carrying into effect those reg- 
ulations.’” 

The act provides that the Commission shall, subject to rules 
made by the President, make regulations for, and have control 
of, examinations, and shall supervise and preserve the records. 
The Commission is required to make an annual report to the 
President for transmission to Congress. There appear to be no 
other statutory provisions relating to the records of the Com- 
mission.*” 

We have shown that a court may not compel the production 
of applications or examination papers or other records of the Civil 


"93 Cong. Rec. 11735-11743, Dec. 18, 1947. 

“See Senator Ferguson’s references to President Truman and Secretary Ander- 
son’s statements concerning speculations in grain, and the Address of the President 
of the United States to Joint Session of the House and Senate, Nov. 17, 1947, wherein 
he said: “Legislation is required, moreover, to prevent excessive speculation on the 
commodity exchanges.” 93 Cong. Rec. 10704. 

” January 16, 1883, 22 Stat. 403; 5 U. S. C. 632 

™5 U.S. C. 631, 633(1). 

™5 U.S.C. 633(3) and (5). 
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Service examiners." The opinion of Attorney General Olney 


stated that the records of the Civil Service examiners were official 
records of the President or of the head of a department, that the 
public interest was paramount to that of private suitors and for- 
hade the production of such records in court. 

In another opinion, the Attorney General ruled that the Civil 
Service Commission was not attached to any of the executive de- 
partments, nor was it subject to the control of any head of a depart- 
ment. Ihe Commission was subject only to the President’s con- 
trol. It should be pointed out, however, that section 5 of the 
United States Code, dealing with the Executive Departments, 
devotes the first 11 chapters to the ten principal executive depart- 
ments and chapter 12 to the Civil Service Commission. 

While it is true that section 2-of Title 5 defines the word 
“department’’ to mean one of the ten principal executive depart- 
ments, enumerated in section 1 of Title 5, it has been held that 
the Civil Service Commission is not a subordinate Commission at- 
tached to one of the so-called executive departments. It is in 
itself an independent division of the executive branch of the 
Government, with certain independent duties and functions. 


* ¥* * Therefore, in the light of the Supreme Court's 
definition of the word “Department”’ as it appears in Section 
2, Article If of the Constitution, it is my conclusion that the 
Civil Service Commission constitutes a subdivision of the 
power of the Executive for the more convenient exercise of 
that power, and as such is a “Department” within the mean- 
ing of the Constitution. Therefore, the three Commissioners, 
who constitute the Commission, are the “head of a Depart- 
ment” in the constitutional sense.’ 


It appears to be clear, therefore, that all records of the Civil 
Service Commission are subject to the direction and control of the 
President, in carrying out the regulations which the statute requires 
and obligates him to prescribe. If the Civil Service Commission 
has kept its records of investigations confidential, then it may with 
propriety decide, in a given case, whether the records demanded 
of the Commission by either of the Houses of Congress, or its 
committees, shall be withheld from publication. The President 
may overrule the Commission. In doing so, however, he would 

™ See page 237 ante ; 20 Op. A.G. 357 (1893). 


™22 Op. A.G. 62. 
™ 37 Op. A.G. 227, 231. 
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necessarily be guided by the fact that much of the information 
collected by the Civil Service Commission deals with character 
information of candidates for Government employment. Such 
information must necessarily be collected from diverse sources— 
some reliable, some not. Persons who are solicited by the Civil 
Service Commission for information, dealing with the character 
and qualifications of applicants, give that information in confidence, 
The questionnaires sent to character references ordinarily state 
on their face that all answers will be treated on a confidential 
basis. It would, threfore, violate a cardinal rule of all investi. 
gative agencies’® and of sound public administration—to keep the 
word of the Government to the individual sacred." The case 
would have to be an extraordinary one to outweigh the compelling 
reasons for keeping all records of the Commission confidential. 

An illustration of an attempt to coerce the President, by 
coercing the Civil Service Commission to produce records which 
were confidential, is afforded by a Joint Resolution which was in- 
troduced in the House of Representatives on January 7, 1948. 
The Joint Resolution authorized and directed the Commission “‘to 
make available to, permit examination of, and furnish to the 
House Committee on Expenditures in the Executive Departments” 
records and information which disclose the acts, opinions, or pol- 
icies of Members of Congress, and individuals who are not Fed- 
eral employees and not applicants for positions in the Federal 
Government, when such records and information may be deemed 
necessary by the Committee in connection with any investigation 
held by it to ascertain the manner in which the Commission is 
expending its funds, compiling or holding in its possession the 
information above referred to, and in connection with investiga- 
tions to be conducted under H. Res. 118, Eightieth Congress. 

Section 2 of the Joint Resolution authorized and directed 
the Commission to permit the Committee or a representative 
thereof to examine the so-called “Investigators’ leads file,’’ and 
all duplications thereof, whether in the offices of the Commission 
in Washington, or elsewhere. 

It will be recalled that President Tyler, in response to a reso- 
lution of the House of Representatives, which called upon him 
and heads of departments to furnish information regarding Mem- 
bers of Congress who had applied for office, declined. He based 
"40 Op. AG. No. 8 April 30, 1941, p. 2. 

* See President Theodore Roosevelt's classic amen, p. 128, ante. 


*" H.J. Res. 289, 80th Cong., 2d Sess., 94 Cong. Rec. 38. 
™ See Tyler’ s Message to the House of Representatives, p. 115, ante. 
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his refusal upon two grounds: (1) that applications for office are 
of a confidential nature, and (2) that compliance with the resolu- 
tion would involve a surrender of duties exclusively conferred by 
the Constitution on the Executive. 

Aside from questions of wisdom, policy and precedent, pas- 
sage of the Joint Resolution would have raised serious questions 
of a constitutional nature. The Constitution lodges the executive 
power in the President. Among his duties is that of appointing 
those persons who are to aid him in executing the laws. The joint 
resolution constituted legislative interference with this important 
executive function.’” 

* * * 

It is fitting to conclude our discussion of the Constitution and 
of the acts creating the executive departments with a reference to 
three cases through which runs the same strain: that the chief 
executive has an exclusive and illimitable power to control his 
subordinates in the executive branch. 

In In re Neagle, the court said: 


The Constitution, section 3, Article 2, declares that the 
President “‘shall take care that the laws be faithfully exe- 
cuted,’”’ and he is provided with the means of fulfilliAg this 
obligation by his authority to commission all the officers of 
the United States, and, by and with the advice and consent 
of the Senate, to appoint the most important of them and to 
fill vacancies. He is declared to be commander-in-chief of the 
army and navy of the United States. The duties which are 
thus imposed upon him he is further enabled to perform by 
the recognition in the Constitution, and the creation by acts 
of Congress, of executive departments, which have varied in 
numbers from four or five to seven or eight, the heads of 
which are familiarly called cabinet ministers. These aid him 
in the performance of the great duties of his office, and rep- 
resent him in a thousand acts to which it can hardly be sup- 
posed his personal attention is called, and thus he is enabled 
to fulfill the duty of his great department, expressed in the 


phrase that “he shall take care that the laws be faithfully 
executed.” 


In Myers v. United States, the majority of the court spoke 
through Chief Justice Taft. After quoting the foregoing words 


See the quotations from William Howard Taft and Attorney General Jackson, 
pp. 105 and 135, ante. The Joint Resolution was neither reported out of Committee, 
nor put to a vote of the House. 

™135 U 


. S. 1, 63-64. 
™ 272 U.S. 52, 132-3, 134. 
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with approval, the court answered the contention that executive 
officers, appointed by the President with the consent of the Senate, 
are bound by the statutory law and are not his servants to do his 
will, by pointing out: 


The highest and most important duties which his subor. 
dinates perform are those in which they act for him. In such 
cases they are exercising not their own but his discretion, 
This field is a very large one. It is sometimes described as 
political. Kendall v. United States, 12 Peters, 524 at p. 610. 
Each head of a department is and must be the President's 
alter ego in the matters of that department where the Presi- 
dent is required by law to exercise authority.'™ 


Referring to instances of executive dealings with foreign govern- 
ments and with domestic problems, Chief Justice Taft stated: 


In all such cases, the discretion to be exercised is that of 
the President in determining the national public interest and 
in directing the action to be taken by his executive subordinates 
to protect it. In this field his cabinet officers must do his will. 
He must place in each member of his official family, and his 
chief executive subordinates, implicit faith.’ 


The court went on to say that the duties of the heads of de- 
partments and bureaus in which the discretion of the President is 
exercised were the most important in the whole field of executive 
action of the Government.** 

In Humphrey's Executor v. United States,’ it was pointed 
out that the Myers case found support in the theory that a purely 
executive officer, serving in one of the units in the executive depart- 
ment was “inherently subject to the exclusive and illimitable power 
of removal by the Chief Executive, whose subordinate and aide 
he is.” Concerning the necessity of keeping each of the three 
departments of the Government free from the coercive influence 
of either of the others, the court stated: 


The fundamental necessity of maintaining each of the 
three general departments of government entirely free from 
the control or coercive influence, direct or indirect, of either 


™ Ibid, pp. 132-3. 
™ Ibid, p. 134. 

™* Ibid. 

™ 295 U. S. 602. 
™* Ibid, p. 627. 
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of the others, has often been stressed and is hardly open to 
serious question. So much is implied in the very fact of the 
separation of the powers of these departments by the Consti- 
tution; and in the rule which recognizes their essential co- 
equality. The sound application of a principle that makes 
one master in his own house precludes him from imposing his 
control in the house of another who is master there.””” 


The persuasiveness of Attorney General Cushing’s opinion, 
concerning the ineffectiveness of resolutions of either or both 
Houses to coerce the head of a department to furnish information 
or papers against the President’s wishes, becomes apparent in the 
light of the foregoing cases. To paraphrase Chief Justice Taft's 
statement in the Myers case: the discretion is that of the Presi- 
dent to determine the national public interest, in directing his 
executive subordinates to withhold confidential information from 
congressional committees. 


"T Ibid, pp. 629-30. 
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DEMANDS OF CONGRESSIONAL COMMITTEES FOR 
EXECUTIVE PAPERS 


HERMAN WOLKINSON* 


Part III** 


THE STATUTES DESIGNED TO COMPEL TESTIMONY AND THE 
PRODUCTION OF RECORDS IN CONGRESSIONAL INVESTIGATIONS 


oO" sTUDY of the precedents governing Presidential action, of 
the court decisions, and of the Constitution and the statutes 
creating the executive departments, has shown the right of the 
executive to withhold confidential information and papers from 
Congress and the Courts. We shall now examine the statutes 
governing disclosure to see if they affect only private individuals 
or executive officials also. 


2 U.S.C. 192, 193, 194 


Title 2 of the United States Code deals with The Congress; 
chapter 6 thereof is entitled “Congressional Investigations.” Sec- 
tion 192 deals with the refusal of a witness to testify. It provides 
that ‘every person who having been summoned as a witness by the 
authority of either House of Congress to give testimony or to 
produce papers upon any matter under inquiry before either 
House,” or any committee thereof, willfully makes default, or 
refuses to answer a question pertinent to the inquiry, shall be 
guilty of a misdemeanor. Punishment by fine and imprisonment 
is provided. 

Section 193 is entitled “Privilege of Witnesses.” It states 
that no witness is privileged to refuse to testify or to produce 
papers, upon the ground that his testimony or his production of 
papers may tend to disgrace him or render him infamous. Section 
194 deals with the citing of a recalcitrant witness by the Speaker of 
the House or the President of the Senate before the appropriate 
United States attorney, whose duty it becomes to bring the matter 
before a grand jury for action. 


* Of the Supreme Court and New York Bars, Attorney, Department of Justice. 
The views expressed herein are those of the author and do not necessarily represent 
the position of the Department of Justice. 

** The first two installments of this article appeared in the April and July issues 
of the Federal Bar Journal. This is the concluding installment. 
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The foregoing sections were last amended in 1938. They 
have their origin in Revised Statutes 102, 103, and 104, which 
were derived from the acts of January 24, 1857, and January 24, 
1862. The Act of 1857 was entitled: “An act more effectually 
to enforce the attendance of witnesses on the summons of either 
house of Congress, and to compel them to discover testimony.” 

In re Chapman,’ involved the refusal of Chapman, who was a 
member of firm of stockholders in the City of New York and who 
appeared as a witness before a Special Committee of the Senate, 
to answer certain questions put to him by the committee. At that 
time, Sections 102, 103, and 104 of the Revised Statutes were used 
as the basis for Chapman’s indictment. The court held that 
Congress had the power to enact a statute to enforce the attendance 
of witnesses, and to compel them to make disclosure of evidence 
to enable the respective bodies to discharge their legislative 
functions. 

It is important to note that Sections 102 and 103 of the 
Revised Statutes, upon which Sections 192 and 193 are based, also 
used the words “any matter under inquiry before either house.” 
Referring to the word “any’’ the Court stated: 


“Tt is true that the reference is to “any” matter under 
inquiry * * * and we think that the word “any,” as used 
in these sections, refers to matters within the jurisdiction of 
the two Houses of Congress, before them for consideration 
and proper for their action; to questions pertinent thereto; 
and to facts or papers bearing thereon.” 

The Court also held: 

“The refusal to answer pertinent questions in a matter 
of inquiry within the jurisdiction of the Senate, of course, 
constitutes a contempt of that body, and by the statute this 
is also made an offence against the United States.’’* 


The Chapman case was decided in 1897. For forty years 
prior to that decision, there had been a law similar to the present 
statutes, designed to compel the testimony of witnesses before the 
Houses of Congress.’ Nevertheless, in the two famous Senate 


*52 Stat. 942-3. 

711 Stat. c. 19, 155, and 12 Stat. c. 11, 333; see also In re Chapman, 166 U. S. 
661, 665-6 (1897). 

* Supra, note 2. 

* 166 U. S. 661, 667, 671. 

* Supra, note 2. 





th; 


tio 


FREEDOM OF INFORMATION IN GOVERNMENT 241 


y debates of 1886 and 1909, in the administrations of Cleveland 
h and Theodore Roosevelt,* it was freely admitted by the majority 
+, and minority of the Senate Judiciary Committee that there was 
ly no law which could compel the Head of a Department to give 
T information or papers to the Houses of Congress against the 
President’s wishes.’ 
a We must conclude, therefore, that Sections 192, 193 and 194, 
tr) dealing with the refusal of witnesses to testify in congressional 
e, investigations, apply to private citizens and persons. They are 
at inapplicable to executive officials in the executive departments. 
d It is also significant that from Jackson’s administration, when 
at four department heads refused at his direction to heed a resolution 
ce of the House to furnish its committee with a list of officers 
ce appointed by the President,® and up to the present time, we have 
ve not found a single instance of action taken by the Houses of 
Congress against heads of departments so refusing to comply. 
ne During that period of over a hundred years, there have been 
30 hundreds of investigations and countless refusals by heads of 


departments and their subordinates to turn over to the Houses of 
Congress and their committees confidential documents and informa- 
tion, against the paramount public interest. 


er 

: ' 5 U.S.C. 105¢ 

= Information Furnished Committees of Congress on Request 

wh One might be led to believe from a reading of Section 1osa, 

that every executive department is obliged to furnish any informa- 

) tion, when requested to do so, by the Committees on Expenditures 

of the House and Senate. Section 105a reads as follows: 

his Information furnished Committees of Congress on Re- 
quest. Every executive department and independent estab- 
lishment of the Government shall, upon request of the Com- 
mittee on Expenditures in the Executive Department of the 

irs : 

nt House of Representatives, or of any seven members thereof, 


he or upon request of the Committee on Expenditures in the 
: Executive Departments of the Senate, or any five members 
thereof, furnish any information requested of it relating to 
any matter within the jurisdiction of said committee.* 


ate 


| * See first installment of this article, Vol. X Federal Bar Journal, pp. 124-5, 130. 

" Ibid, p. 131, 43 Cong. Record, 849, 3730 (1909). 

*X Federal Bar Journal, 103, 113, 114. For other instances of refusals of con- 

|  fidential data by heads of departments see pp. 114 ff. and particularly pp. 147-9. 
*May 29, 1928, c. 901, Sec. 2, 45 Stat. 996. 
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There appears to be one limitation on the powers of the 
Committees on Expenditures, namely, they can only request in. 
formation relating to any matter within their jurisdiction. It is 
important to give a brief history of the section in order that we 
may arrive at its meaning. A reading of the Congressional 
Record, and of the House and Senate Reports on the bill which 
incorporates the section, demonstrates that the section was not 
intended to enable the Committee on Expenditures to make 
blanket calls for information and papers upon the Executive 
Departments. Heads of Departments are therefore not obliged 
to change their practices, as they have been established by the 
precedents heretofore cited, by reason thereof. 

Section 105a is the same as section 2 of chapter 901, Public 
Law 611, of May 29, 1928.*° Chapter 901 is entitled: “An Act 
to discontinue certain reports now required by law to be made to 
Congress.” The first section of the chapter states that the reports 
which were then required by law to be made to Congress shall 
be discontinued. It proceeds to enumerate 127 different kinds of 
reports of the executive departments and various governmental 
agencies which are so discontinued. Section 2 then follows and, as 
we shall show, was intended for one purpose only—to enable the 
Committees on Expenditures in the Executive Departments of the 
House and of the Senate, to request of the Executive Departments 
in special cases such information as they had theretofore been 
able to receive through the filing of the reports. 

In a word, as the House and Senate reports plainly state, the 
United States Bureau of Efficiency conducted a survey and study 
of all the reports which, up to that time, had been furnished 
annually by the heads of departments and independent establish- 
ments of the Government. The Bureau came to the conclusion 
that the reports served no useful purpose. Hence, it was a waste 
of time and money to have hundreds of reports furnished annually 
to Congress, and the Bureau recommended their discontinuance. 
However, it was felt that there might be special occasions when 
the Committees on Expenditures of the House and of the Senate 
might need information relating to subjects, which were previously 
covered by the reports, which the Heads of the Departments should 
be requested to furnish. For that purpose, section 2 of chapter 
901 was inserted. We quote from the conclusions of the House 
Report :” 

* Ibid. 


“H. Rept. No. 1757, 70th Cong., Ist sess, May 18, 1928 (p. 6), t 
H.R. 12064.” . - 6D: le: SOON 
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“To save any question as to the right of the House of 
Representatives to have furnished any of the information 
contained in the reports proposed to be abolished, a provision 
has been added to the bill requiring such information to be 
furnished to the Committee on Expenditures in the Executive 
Departments or upon the request of any seven members 
thereof.” 


The Senate report concludes with words similar to those just 
quoted.” 

There is nothing in the remarks of the Congressmen and 
Senators who spoke on the bill on the floors of the House and 
Senate which alters our conclusions.* Thus we see that Section 
105a does not change the law with respect to the right of heads of 
departments to keep from public view matters which, in their judg- 
ment, should remain confidential. 

We have noted that the only limitation upon the right to 
demand information, which appears from a reading of Section 
105a, were the words: “within the jurisdiction of the committee.” 
The Committees on Expenditures of the House and Senate may 
not request information concerning matters outside their jurisdic- 
tion. The Legislative Reorganization Act of 1946 defines the 
duties of the Committee on Expenditures in the Executive Depart- 
ments in the House and Senate.** The powers and duties of each 
committee are identical. Without enumerating the matters which 
those committees may properly concern themselves with, I believe, 
first, that the history of the bill confines the committees to informa- 
tion previously available to them in the reports of the executive 
departments, and second, the Constitution and the manner in which 
the decisions have interpreted it,** would entirely negate an intent 
or desire by Congress, entirely unexpressed in the legislative history 
of the bill, to compel Heads of Departments to surrender informa- 
tion or papers against the wishes of the President, or their own 
better judgment, and against the public interest. 


™S. Rept. 1320, 70th Cong., Ist sess., May 28, 1928 (p. 4). 
* 69 Cong. Rec. 9413-17, 10613-14, 10615-16 (1928). 
“Chapter 753, Public Law 601, approved Aug. 2, 1946, 79th Congress. 
* Section 102 (g) (1) ; section 121 (h) (1). 


87 — the second installment of this article, X Fed. Bar Journal, pp. 224-236 and 
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Sections 134(a) and 136 of the Legislative Reorganization 
Act of 1946 ** 


Section 134(a) provides that each standing committee of the 
Senate is authorized to require by subpoena or otherwise the 
attendance of such witnesses and the production of such corre. 
spondence as it deems advisable. Each such committee may make 
investigations into any matter within its jurisdiction. 

Section 136 provides that to assist Congress in appraising 
the administration of the laws, and in developing necessary legis- 
lation, each standing committee of the Senate and the House shall 
exercise continuous watchfulness of the execution by the adminis. 
trative agencies concerned of all laws, the subject matter of which 
is within the jurisdiction of such committee. 

There is nothing in the legislative history of the two sections, 
nor in their provisions, which conficts with our conclusion that 
heads of departments may refrain, in their own discretion, from 
disclosing confidential papers in the public interest. 

Our views are supported by the report of the Special Com- 
mittee on the Organization of Congress.’’ Senator LaFollette, 
who submitted the report, stated therein that Congress had long 
lacked adequate facilities for the continuous “inspection and re- 
view” of administrative performance. The report went on to 
say that, armed with the power of subpoena, the standing com- 
mittees of both Houses would conduct “‘a continuous review of the 
activities’ of the agencies administering laws originally reported 

by the legislative committees.”* 

The LaFollette report was, of course, submitted before the 
Senate debate on the Legislative Reorganization Act of 1946. 
It appears from the debate that, in order to carry out the origi- 
nal recommedations of the Special Committee, section 136 con- 
tained the word “surveillance,” so that the section originally 
read that “each standing committee of the Senate and the House 
of Representatives shall exercise continuous surveillance of the 
execution by the administrative agencies concerned of any laws.” 
The word “surveillance” was stricken out, following the debate, 
on motion of Senator Donnell. 

Although Senator LaFollette, co-author of the Legislative 
Reorganization Act, pressed for incorporation of the words “‘in- 


™ Public Law 601, 79th Congress. 


*S. Rept. 1400, 79th Cong., 2d sess., May 31, 1946. A section of the Report deals 
with “Oversight of Administrative Performance.” 


* Ibid., p. 6. 
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spection and review” which are contained in his report, he finally 
yielded to Senator Donnell. The word ‘“watchfulness” was sub- 
stituted for the word “‘surveillance.”” The reason for the substitu- 
tion strikes deeply into the roots of the constitutional question 
involved. 

Senator Donnell forcefully urged that “surveillance”, by defi- 
nition, means to control, to supervise, to superintend. He con- 
ceived that under our type of Government, with its three distinct 
divisions, the legislative branch had no power to administer the 
laws which it passed. If section 136 had permitted standing 
committes to review executive action, the legislative department 
would then have made of itself an adjunct to the executive depart- 
ment, with the responsibility for seeing that there was proper 
administration of the law which it itself had passed.** Senator 
Donnell added that it was very important to observe the line 
between legislation on the one hand, and executive duties on the 
other.”° 


‘To my mind, we are discussing something of funda- 
mental importance. To my mind the obligation of the 
Congress of the United States does extend to the point of 
watchfulness, and to the extent of subsequent legislation 
which may prove necessary in order to correct abuses. 
But I do not believe that it is duty of the Congress of 
the United States to undertake to administer the respec- 
tive executive branches.” 


The crux of the debate yields this salient fact: After care- 
ful consideration, the Senate adopted Senator Donnell’s view. 
The executive function of the Government cannot be invaded, 
under our Constitution, by the legislative branch, and the moment 
Congress attempts to substitute its judgment, whether by review 
or otherwise, for executive judgment, we have, in the words 
of Senator Donnell, a legislative department which both passes 
and executes the laws. It was to prevent such an invasion of 
the executive branch by the legislature, that ‘‘watchfulness” 
was substituted in section 136 for “surveillance.” 

The foregoing enables us to better understand the meaning 
of section 134(a). To one unacquainted with the legislative 
history which we have just discussed with relation to section 


* 92 Cong. Rec. 6441-6447. 
* Ibid., 6446. 
™ Ibid. 


246 FREEDOM OF INFORMATION IN GOVERNMENT 


136, section 134(a) would seem to empower a standing com. 
mittee of the Senate to require a head of a department, by 
subpoena, to disclose information, whether it was deemed by him 
to be confidential or not. However, since the Senate refused 
to adopt the view that it was entitled to pass judgment, by 
inspection and review, upon the work of administrative agencies, 
it follows that section 134(a) merely empowers the standing 
committees of the Senate to do what the Senate was obliged 
to do by resolution, before the passage of the Legislative Reor.- 
ganization Act. For prior to that Act, a special Senate reso. 
lution was required to authorize a select or special committee 
of the Senate to require by subpoena the testimony of witnesses 
and the production of records.** Now, each standing committee 
may require, by subpoena, the attendance of witnesses and the 
production of records. The basic laws, however, remain un- 
changed. There was absent altogether any intent to change a 
fundamental practice and precedent which has been acted upon 
by the Presidents and heads of departments almost from the begin- 
nings of our Government: that there is a discretion in the 
executive branch to withhold confidential papers. The record 
of the debate on the Legislative Reorganization Act shows that 
there was no attempt made to interfere, by sections 134(a) and 
136, with that discretion. 

Indeed, the legislative history shows that Senator McClellan 
felt that the Legislative Reorganization Act had shortcomings, 
with respect to the compulsion of testimony and records from 
the executive branch, which he proposed to remedy. He wished 
to set up a joint committee of the two Houses of Congress, in 
order that it might conduct a better surveillance over the executive 
and administrative agencies of the Government. He proposed 
to enable the joint committee to subpoena any employee in the 
Federal Government to appear before the committee to give any 
account and report of his activities. In short, Senator McClellan's 
proposal was designed to enable the House and Senate to super- 
vise the executive agencies.” 

Accordingly, Senator McClellan offered an amendment which 
provided for the creation of a joint committee on Administrative 
Practices and Efficiency. One of the provisions of the amendment 
was to give employees of the joint committee the right to examine 
books and papers in any department of the Government. Another 


"MM. E. Dimock, Congressional Investigating Committees, (1929), p. 18. 
™ 92 Cong. Rec. 6555. 
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provision gave the joint committee power to conduct investigations 
into the practices of the agencies of the Government, with sub- 
poena powers to compel the attendance of witnesses and the pro- 
duction of papers by the Government agencies. Finally, in order 
that penalties might attach to violations of a subpoena thus issued 
by the joint committee, Senator McClellan’s amendment provided 
that the provisions of Sections 102-104 of the Revised Statutes 
should apply in case of failure by any witness to comply with any 
subpoena. Senator LaFollette spoke briefly against the amend- 
ment, and it was rejected.” 

The conclusions to be drawn from the discussion of sections 
134(a) and 136 are: 


(1) Their legisiative history point to no fundamental change 
inthe laws. The President and the executive departments continue 
to enjoy the same privileges and immunities from communicating 
confidential records in the executive departments which they have 
always exercised. 


(2) While section 136 aims at continued watchfulness by the 
standing committees of Congress of the manner in which adminis- 
trative agencies of the Government carry out the laws passed 
by Congress, the term ‘“‘watchfulness” is not to be confused with 
the terms “inspection and review,” or “surveillance,” or super- 
intendence, all of which were considered and rejected by the Senate 
in favor of the present wording. 


(3) The Senate rejected an amendment which aimed at the 
compulsion of both testimony and papers from the heads of depart- 
ments and other Government employees and officials. 


Departmental Regulations Concerning Use of Records 
5 U.S.C. 22 


Section 22 provides: 


“DEPARTMENTAL REGULATIONS. The head of each de- 
partment is authorized to prescribe regulations, not incon- 
sistent with law, for the government of his department, the 
conduct of its officers and clerks, the distribution and per- 
formance of its business, and the custody, use, and preserva- 
tion of the records, papers, and property appertaining to it.” 


*2 U.S.C. 192-194. 
™92 Cong. Rec. 6566. 
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This section is identical with Section 161 of the Revised 
Statutes, which, in turn, is based upon the various Acts of the first 
and subsequent sessions of Congress creating the executive depart- 
ments, beginning with the Department of Foreign Affairs, later 
changed to the Department of State.” 

After the Constitution was adopted in 1788, and shortly 
after the opening session of the new Congress on March 4, 1789, 
the Department of Foreign Affairs was created. The Secretary 
for the Department was to have the custody and charge of all 
records, books and papers in the office of Secretary for the depart.- 
ment of foreign affairs.” 

It is significant that before the adoption of the Constitution, 
a Resolution was adopted by the Continental. Congress creating 
the Department of Foreign Affairs, under the direction of the 
Secretary for the Department of Foreign Affairs. Such officer 
was to be appointed by Congress, and was to hold office during the 
pleasure of Congress. The Resolution stated: 


“That the books, records and other papers of the United 
States, that relate to this department, be committed to his 
custody, to which, and all other papers of his office, any 
member of Congress shall have access: provided that no copy 
shall be taken of matters of a secret nature without the 
special leave of Congress.’’* 


The Resolution also provided that the Secretary for the de- 
partment of foreign affairs was to acquire an intimate knowledge 
of the sentiments of Congress, which were necessary for his direc- 
tion, and to that end he was given the privilege at all times of 
attending upon Congress, particularly when summoned or ordered 
to do so by the President. The Secretary was also to give informa- 
tion to Congress respecting his department, explain and answer 
objections to his reports when under consideration, if required by 
a member to do so. The Resolution further provided that letters 
to the ministers of the United States or to ministers of foreign 
powers which referred to treaties, or instructions relative thereto, 
were to be submitted to the inspection and were to receive the 
approbation of Congress “before they shall be transmitted”.” 


*Tuly 27, 1789, 1 Stat. 28; 1 Stat. 49; 1 Stat. 65; 1 Stat. 68; 1 Stat. 553; 9 Stat. 
395 ; 16 Stat. 163; 17 Stat. 283. 


* 1 Stat. 28, Act of July 27, 1789, Section IV 


* Journals of the Continental Congress, Vol. XXII, 1782, pages 87 through 92. 
* Ibid. 88-9. 
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Thus we see that under the Continental Congress, the Depart- 
ment of Foreign Affairs and its Secretary were completely subject 
to the directions of the Congress. Every member of that Congress 
was entitled to see all books, papers and records of the Department, 
and ask any questions about its administration, providing only that 
matters of a secret nature had to have the special vote of the 
Congress, before obliging the Secretary to answer. 

There is a striking similarity between the head of the Depart- 
ment of Foreign Affairs under the Continental Congress and a 
Minister of the Crown in Great Britain. Members of the House 
of Commons have the right to ask questions of Ministers. “Mem- 
bers of the Government are Members of the House of Commons; 
elected in the same way, entitled to the same privileges, subject 
to the same obligations, living while it lives, losing office when 
it is dissolved. Without a fixed term like the President of the 
United States or any Cabinet member he likes to keep in office, 
the position of Ministers is dependent on the credit they have with 
the Commons and the country, as demonstrated in office under 
cross-examination. They hold office because they are leading 
members of their party; they will lose it if they fall out of harmony 
with the fellow party members. They have obligations to them.”*° 

Entirely different was the governmental scheme adopted by 
the Constitution, “It is evidently the intention of the Constitution, 
that the first Magistrate should be responsible for the executive 
department; so far, therefore, as we do not make the officers who 
are to aid him in the duties of that department responsible to him, 
he is not responsible to his country * * *. I believe no principle 
is more clearly laid down in the Constitution than that of responsi- 
bility”. 

Equally striking is the failure of the new Congress to incor- 
porate into the Act which created the Department of Foreign 
Affairs under the Constitution, either the wording or the substance 
of the provision contained in the Resolution of the Continental 
Congress, which gave any member of Congress access to the papers 
of the Department of Foreign Affairs. Nor have we been able to 


* Herman Finer, Visiting Professor of Political Science at U. of Chicago and 
Harvard University, and Lecturer and Reader in Public Administration, 1920-42. 
London School of Economics. Questions to the Cabinet in the British House of 
Commons: Their Applicability to the United States Congress, contained in a Joint 
Committee Print, 79th Congress, 2d Session, entitled “The Organization of Congress” 
(June 1946), pages 49, 53. 


_ .™ James Madison, a member of the House of Representatives of the first Congress, 
in the debate on the Act of July 27, 1789, creating the department of foreign affairs 
Debates in Congress, Volume I. Joseph Gales, Sr., page 480 
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find any reference to that provision in the debate in the new 
Congress on the Act creating the Department of Foreign Affairs.” 
Similarly, in the Acts creating the other executive departments, 
no provision whatever was made entitling the Congress or mem. 
bers thereof to see secret or confidential papers in those de. 
partments.” 

Edmund Randolph, who was Attorney General in President 
Washington’s administration, was a member of a committee of 
three, which, in 1782, reported the Resolution to the Continental 
Congress creating the Department of Foreign Affairs. James 
Madison, who vigorously debated the Act creating the Department 
of Foreign Affairs, in the first Congress, had also been a member 
of the Continental Congress in 1780-82.** Roger Sherman, who 
likewise participated in the debate with Madison, had also been 
a member of the Constitutional Convention of 1787. A compari- 
son of the names of members who sat in the new Congress in 
1789,** with the names of members of the Continental Congress 
of 1782,** demonstrates that the members of the new Congress 
who participated in, or listened to, that debate were familiar with 
the fact that, during the existence of the Continental Congress, 
information, books, and records of the Department of Foreign 
Affairs, no matter how secret, were available to a member of 
Congress, providing the Congress so desired. 

The failure of the new Congress to provide in any way for 
access to confidential information in the executive departments to 
the Congress or its members may, therefore, be said to have been 
deliberate, with full knowledge of the contrary practice which pre- 
vailed prior to the adoption of the Constitution. 


Attorney General Moody, in an opinion rendered to the 
Secretary of Commerce and Labor" construed Section 161 of the 
Revised Statutes, which, as we observed, is identical with 5 U.S.C. 
Section 22. He stated: 


“It thus appears that the head of a Department has full 
charge and control of all the records and papers belonging to 


™ See Gales and Seatons History of Debates in Congress, Vol. I, (1789-90), pages 
473 through 608. 

™ See footnote 26, and X Federal Bar Journal, pages 245 through 253. The excep- 
tion in the case of the Secretary of the Treasury is discussed at page 252. 

“ Journals of the Continental Congress, Vol. 22 (1782) pp. 94, 454, 460. 

“I Debates of Congress, Joseph Gales, Sr., Mar. 4, 1789, pr. 100, 101, 105. 

™ Journals of the Continental Congress, pp. 94, 390, 391, 458, 459. 

* Twenty-five Opinions of the Attorney General, pp. 326, 329, 331, and see 10 Fed. 
Bar Journal 237. The Se is cited with approval in Bank Line v. U. S., 163 F. 
oa (C.C.A. 2nd, 1947), and in Parsons v. State, 38 So., 2nd, 209, 216 (Ala. 
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the Department. His authority to prescribe whatever rules 
and regulations he may deem proper regarding their use and 
custody is unlimited, so long as ‘not inconsistent with law’. 
Such broad discretion would necessarily include the right to 
determine whether certain documents should or should not 
be taken from the files of the Department for any purpose 
except for use in connection with departmental business, and 
in accordance with his determination so to instruct the chiefs 
of bureaus or other officers concerned. 

‘“* * * Tam of opinion that under the authorities cited 
above you may properly decline to furnish official records of 
the Department, or copies thereof, or to give testimony in a 
cause pending in court, whenever in your judgment the pro- 
duction of such papers or the giving of such testimony might 
prove prejudicial for any reason to the Government or to the 
public interest. The records of your Department are execu- 
tive documents acquired by the Government for the purpose 
of administering its own affairs; they are to a certain extent 
quasi confidential in their nature, and must therefore be 
classed as privileged communications whose production can 
not be compelled by a court without the express authority 
of a law of the United States.” 


The foregoing section has received construction in Boske v. 
Comingore,** and Ex Parte Sackett.° In the former case, the 
Supreme Court sustained a Rule of the Treasury Department 
relating to the custody of records, which took from a subordinate 
all discretion as to permitting the records in his custody to be used 
for any purpose other than collection of the revenues, and reserving 
for the Secretary’s own discretion all matters of that character. 
In the Sackett case, the Attorney General’s power to make rules 
concerning the papers in his Department was involved. A Special 
Agent in charge of the Division of Investigation of the Department 
of Justice was upheld in his refusal to produce records under 
subpoena in a court proceeding where the agent was barred from 
so doing by a regulation issued by the Attorney General under 
Section 22. 

In the Boske case, the Supreme Court affirmed a judgment 
of the District Court discharging a United States internal revenue 
collector from the custody of the sheriff of Kenton County, 


"177 U.S. 459. 
"74 F. 2nd 922. 
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Kentucky. The commissioners of internal revenue, with the 
approval of the Secretary of the Treasury, had issued regulations 
to the effect that all records in the offices of collectors of internal 
revenue should not be produced in State courts in answer to a 
subpoena duces tecum, or otherwise. In answer to such subpoenas, 
collectors were to appear in court and decline to produce the 
records on the ground that they were prohibited from so doing by 
the regulations of the Treasury Department. In discussing the 
right of the head of an executive department, under Section 161 
of the Revised Statutes, to prescribe regulations concerning the 
records and papers of that department, the court held: 


“The Constitution gives Congress power to make all 
laws necessary and proper for carrying into execution the 
powers vested by that instrument in the Government of the 
United States or in any Department or officer thereof. 
Const. Art. 1, Section 8. That power was exerted by Congress 
when it authorized the Secretary of the Treasury to provide 
by regulation not inconsistent with law for the government 
of his Department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the custody, 
use and preservation of the records, papers and property 
appertaining to it.” 

” = e 


“The papers in question, copies of which were sought 
from the appellee, were the property of the United States, and 
were in his official custody under a regulation forbidding 
him to permit their use except for purposes relating to the 
collection of the revenues of the United States. Reasons of 
public policy may well have suggested the necessity, in the 
interest of the Government, of not allowing access to the 
records in the offices of collectors of internal revenue, except 
as might be directed by the Secretary of the Treasury. The 
interests of persons compelled, under the revenue laws, to 
furnish information as to their private business affairs would 
often be seriously affected if the disclosures so made were 
not properly guarded.” 


In the Sackett case, the court cited Section 22 of the U. S. Code 
and Section 65 of the Rules and Regulations of the Division of 
Investigation, Department of Justice, which had been issued and 


* Boske v. Comingore, supra, pp. 468, 469. 
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approved by the Attorney General. Those rules provided that the 
records of the Division of Investigation ‘were maintained for the 
purpose of detection and prosecution of crimes against the United 
States or the preparation of cases in which the United States was 
a party in interest”. Employees were prohibited from presenting 
the records or information contained therein in a State court or in 
a habeas corpus proceeding in a Federal court. The rules further 
provided that if a court ruled directing an employee to disclose 
information contained in the records, the rule was to be referred 
to the Attorney General. Each case was to be treated individually, 
and while every possible assistance was to be furnished to the 
courts, “the question of disclosing privileged information is a 
matter entirely in the discretion of the Head of the Department’’.’ 
If the court requested reasons for declining to answer questions 
concerning records which the Attorney General deemed confidential, 
the person subpoenaed was to state to the court that the matter 
was privileged and could not be disclosed without specific approval 
from the Department. 

The Circuit Court of Appeals, in construing the statute and 
the regulation, held: 


“The statute of the United States, 5 USCA, Sec. 22, 
Rev. St. Sec. 161, authorizes the Attorney General to make 
rules concerning the custody of the papers and documents of 
the Department. In pursuance of this authority, the Attorney 
General has promulgated the rule (No. 65) * * *. This 
regulation has the force of law, and the court had no juris- 
diction or power to punish an‘officer for conforming to that 
law.” (Citing Boske v. Comingore and other cases.] * * * 


“In view of the fact that under these regulations the 
documents, although physically in the possession of the wit- 
ness, are in law in the custody of the Attorney General, and 
he is prohibited from producing them by the lawful rule of 
the Department, the court had no power or authority to com- 
pel him to do so. Whether or not the Attorney General 
could be compelled to produce such records in response to a 
subpoena or to testify concerning them is a matter which is 
not involved. In that regard, see 25 Op. Atty. Gen. page 
326.” 


The power of heads of departments to control the use of 


“74 F. 2d 922, 923. 
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in Revised Statutes 1076," which provides that the Court of 
Claims shall have power to call upon any of the departments for 
any information or papers it may deem necessary. However, 
“the head of any department may refuse and omit to comply with 
any call for information or papers, when, in his opinion, such com- 
pliance would be injurious to the public interest”’. 

A similar provision, recognizing the public interest, is found 
in Title 5, U.S.C., section 488, which provides that the Secretary of 
the Interior may, when not prejudicial to the interests of the Goy- 
ernment, furnish copies of any official papers within his custody. 


English Cases and Statutes 


Dean Wigmore is severely critical of the American view, as 
represented by the Sackett and Boske cases. The English view 
supports the American cases cited in Part II of this article, that 
the executive has complete and sole discretion to withhold papers 
and information from the courts, in the public interest.* 

In the leading recent case of Duncan v. Cammel, Laird ¢ 
Co.,“ Viscount Simon, L.C., took the unusual course of delivering 
a single judgment of the court in an opinion written by him after 
“consultation and contribution from” six other members of the 
House of Lords. The case raised ‘“‘questions of highest constitu- 
tional importance”.** The court held: 


“Where the Crown is a party to a suit, therefore, dis- 
covery of documents cannot be demanded from it as of right, 
though in practice, for reasons of fairness and in the interests 
of justice, all proper disclosure and production would be 
made. * * * The principle to be applied in every case is 
that documents otherwise relevant and liable to production 
must not be produced if the public interest requires that they 
should be withheld.” 


“*In Robinson v. U. S., 56 Court of Claims, 159, 164, the court construed section 
164 of the Judicial Code which became effective January 1, 1912. After quoting sec- 
tion 164, the Court of Claims said: 
“This section is a verbal reenactment, without change, of section 1076 of the 
Revised Statutes, which in its terms reenacts the provision of the eleventh section 
of the original er act of this court, act of February 24, 1855, section 11, 
e 


10 Stat. L., 614.” e also Pollen v. U. S., 85 Ct. Cl. 673 (1937) 

“8 Wigmore on Evidence, Sections 2378a and 2379, pp. 788, 795 ff 

“See Earl v. Vass (1822) 1 Shaw’s Appeals 229. House v. Rentick, 2 Common 
Pleas (B. & B. 1820) 130; Trial of James Watson for High Treason (1817) 32 State 
Trials, 1, 102; Attorney General v. Mayor et al., (1897) L.R. 2 Q.B.D. 384; compare 
these decisions with those cited in 10 Fed. Bar Journal 223 ff. 

“1 All a ee Law Reports Ann. (1942), 587, 591, 592; cited with approval in 
163 F. 2nd 133, C.C.A. 2nd 1947. 

“58 Law Quarterly Review, 436. 
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The Duncan case, which was a civil suit between private par- 
ties, was followed in Lilley v. Pettit, which was a criminal prose- 
cution.** In bastardy proceedings brought by a married woman, 
which were in the nature of a civil suit to which the Evidence Act 
of 1938 applied, the court reached a conclusion opposite to that 
of the Lilley case, and admitted an Army record over the Crown 
objections.” The Evidence Act does not apply to criminal cases. 

The Crown Proceedings Act, 1947, provides for discovery 
and inspection of documents in any civil proceeding in which the 
Crown is a party, provided that the section “shall be without 
prejudice to any rule or law which authorizes or requires the with- 
holding of any document or the refusal to answer any question on 
the ground that the disclosure of the document or the answering 
of the question would be injurious to the public interest.” * 

Thus we see that Title 5, United States Code, Section 22, and 
the construction placed upon it in the Boske and Comingore cases, 
as to furnishing authority to heads of departments to withhold 
confidential papers, finds support in the English cases and statutes. 

Referring to Professor Wigmore’s criticism of the English 
cases, one writer has said: “But his remarks, we think, are rather 
a reflection upon the absolutism of the American executive than a 
valid criticism of our own legal methods.’’* 


Some Leading Decisions 


We shall now discuss a few of the leading cases which involve 
the power of the House of Representatives and the Senate to 
punish for contempt a witness who refuses to obey a subpoena 
to produce information or papers.*° 

McGrain v. Daugherty," held that the Senate or the House 
has power to compel a private individual to appear before it or 
one of its committees, and give testimony needed to enable it efh- 


“1946 K.B. Division, 401, and see note in 62 Law Quarterly Review, 24. 


“ Andrews v. Cordiner, 1 All Eng. Law Rep. 777 (1947), and see note in 63 Law 
Quarterly Review, 271. 

“Section 28, entitled “Discovery”, 40 Halsbury’s Statutes of England, p. 339. 

“58 Law Quarterly Review, 31, 34. For an excellent, critical examination and 
analysis of Dean Wigmore’s view, see the Government brief prepared by Messrs. 
Clapp, Staley and McGovern at pp. 31-35 in Alltmont & O’Neill v. United States 
(C.C.A. 3rd). Opinion of the Court filed Nov. 23, 1949. An article which apparently 
supports Wigmore’s view, see B. H. Sokol, /rresistible Forces and Immovable Objects, 
31 Chicago Bar Record (October 1949), 23. 

" Anderson v. Dunn, 6 Wheat. 204, one of the earliest cases, and Jurney v. Mac- 
Cracken, 294 U. S. 125, will not be discussed here. Jn re Chapman, ante, p. 320, is a 
leading case and has already been discussed. 

" 273 U.S. 135, 177 (1926). 
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ciently to exercise a legislative function belonging to it under the 
Constitution. The subject of investigation in that case was the 
administration of the Department of Justice, a subject on which 
legislation could plainly be had. Sinclair v. United States,» 
involved Section 102 of the Revised Statutes, under which Sinclair 
was fined and imprisoned after a trial for refusing to answer ques- 
tions before a Senate Committee. 

None of the foregoing cases involved the refusal by a head 
of a department to obey a call for papers or information. There 
has been no Supreme Court decision dealing squarely with that 
question. As one writer puts it: 


“The committees of earlier years did, on occasion, encounter 
refusals by administrators to supply information. But, 
because both the Senate and the House eventually retreated 
upon the flat refusal of the executives to answer questions, the 
legal problems which are involved were never presented to 
the courts. Thus, it remains an open question whether the 
executive officers must submit all the information which Con- 
gress may request.” 


How is the United States Supreme Court likely to decide the 
issue, in the light of the long continued practice of the Executive, 
from 1796 to date, to withhold confidential papers from the legis- 
lative branch, and the latter’s acquiescence in that practice. 
McGrain v. Daugherty throws some light on this question. 

The opinion of the court, written by Judge Van Devanter, 
was unanimous. The case came to the Supreme Court on an appeal 
from a final order in a habeas corpus proceeding, which discharged 
Mally S. Daugherty, a recusant witness, from custody under proc- 
ess of attachment issued from the Senate. The Senate was con- 
ducting an investigation into the administration of the Department 
of Justice. Harry M. Daugherty, a brother of Mally Daugherty, 
was the Attorney General from March 1921 until March 1924, 
when he resigned. Late in that period charges of misfeasance had 
been made concerning the Department of Justice, after Mr. 
Daugherty became its head. The Senate passed a resolution direct- 
ing a select committee to investigate the facts concerning the Attor- 
ney General’s failure to prosecute violators of the Sherman Anti- 


= 279 U. S. 263 (1929). 


“The Developments of Congressional Investigative Power (1940), M. Nelson 
ey pp. 102-4. H. W. Ehrmann, Duty of Disclosure in Parliamentary Investiga- 
tion, 11 U. of Chicago Law Rev. 144. 


“10 Federal Bar Journal, pp. 147-50. 
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trust Act, and the Attorney General’s failure to prosecute Fall, 
Sinclair, Doheny and others, for defrauding the Government. The 
committee was directed to report to the Senate concerning the 
activities of the Attorney General and any of his assistants which 
would tend to impair the Department’s efficiency. 

The committee caused to be served a subpoena on Mally 
Daugherty, which commanded him to appear and give testimony 
to the committee concerning certain bank deposits and withdrawals 
in an Ohio bank, of which Mally Daugherty was president. The 
witness failed to appear. The committee made a report to the 
Senate, which adopted a resolution directing the President of the 
Senate to issue a warrant commanding the Sergeant-at-Arms to 
take Mally Daugherty into custody, and to bring him before the 
bar of the Senate. The Sergeant-at-Arms took Mally Daugherty 
into custody. A writ of habeas corpus was granted by the district 
court in Cincinnati, the court holding that the attachment of the 
witness was unlawful. 

One of the principal questions before the court was whether 
the Senate had the power, through its own process, to compel a 
private individual to appear before one of its committees, in order 
that he might give testimony needed to enable the Senate efficiently 
to exercise a legislative function belonging to it under ‘the Con- 
stitution. 

After reviewing the legislative practice, beginning with the 
investigation by the House of Representatives in 1792,°° the stat- 
utes relating to the compulsion of the testimony of private per- 
sons®* and the court decisions,” the court states its conclusions on 
the principal question before it in these words: 


“We are of opinion that the power of inquiry—with 
process to enforce it—is an essential and appropriate auxiliary 
to the legislative function. It was so regarded and employed 
in American legislatures before the Constitution was framed 
and ratified. Both houses of Congress took this view of it 
early in their history—the House of Representatives with the 
approving votes of Mr. Madison and other members whose 
service in the convention which framed the Constitution gives 
special significance to their action—and both houses have 
employed the power accordingly up to the present time. 


“10 Fed. Bar Journal 107. 
™“ Rev. Stats. 102, 103, 104, ante, p. 320. 


" Anderson v. Dunn, Kilbourn v. Thompson, infra, p. 338, In re Chapman, ante, 
p. 320, and Marshall v. Gordon, infra, p. 339. 
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* * * So, when their practice in the matter is appraised 
according to the circumstances in which it was begun and to 
those in which it has been continued, it falls nothing short of 
a practical construction, long continued, of the constitutional 
provisions respecting their powers, and therefore should be 


taken as fixing the meaning of those provisions, if otherwise 
doubtful.’’** 


Thus we see that the reason the court found a legislative 
power to summon private persons for inquiry, in connection with 
the exercise of the legislative function, was because of a practice, 
long continued, of summoning private persons before the Houses 
of Congress to give testimony and to produce papers, and in the 
legislative acts which prescribed penaities for failure of such per. 
sons to appear. 

In response to the contention of Mally Daugherty that the 
power of inquiry by Congress, if sustained, might be oppressively 
exerted, the court replied that neither House will be disposed to 
exert the power beyond its proper bounds, or without due regard 
to the rights of witnesses. But if, contrary to the court's assump- 
tion, Congress did not keep its power of inquiry within restraint 
and proper bounds, “the decisions in Kilbourn v.Thompson and 
Marshall v. Gordon point to admissible measures of relief.”"™ 

On the facts before it, the court concluded that the purpose 
for which Mally Daugherty’s testimony was sought, was to obtain 
information in aid of the legislative function. Hence, he was at 
fault in failing to appear. 

It is the limitations upon the power of Congress to inquire, 
even when exerted against a private person, which concern us here. 
In the Kilbourn case,® the Supreme Court held that the House of 
Representatives had exceeded its power, because it sought to 
inquire into a matter concerning which redress could be had only 
in a judicial proceeding, which was then pending. The United 
States Government was a creditor in a bankruptcy proceeding 
where its rights were being asserted in the bankruptcy court. The 
Supreme Court held, therefore, that conformably to the constitu- 
tional separation of governmental powers, it was for the Federal 
Bankruptcy Court to adjudicate the bankrupt’s estate. The rights 
of the United States could be properly pressed before the court. 
Since the congressional investigation sought information from a 

"273 U.S. 135, 174. 


" Ibid. p. 176. 
“103 U. S. 168 (1880) 
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private person concerning a matter which was pending before the 
court, and which could not be a proper subject of legislation, the 
court held that the witness who had refused to testify before the 
committee could not be punished for contempt. 

In Marshall v. Gordon,” the district attorney of the South- 
ern District of New York had sent to the chairman of a subcom- 
mittee of the House a letter which was ill-tempered and well 
calculated to arouse the indigation of the members of the subcom- 
mittee and of the House. The district attorney had given the 
letter to the press, so that it might be published contemporaneously 
with its receipt by the chairman of the subcommittee. A select 
committee of the House reported that the district attorney was 
guilty of contempt of the House, and a formal warrant for his 
arrest was issued to the Sergeant-at-Arms, which was followed by 
an application for discharge on habeas corpus. This is the only 
case we know of where the United States Supreme Court dealt 
with the right of the House of Representatives to adjudge in con- 
tempt an official of the executive branch. 

The question before the Supreme Court was whether the 
House had the power, under the Constitution, to adjudge the dis- 
trict attorney in contempt and to punish him for such contempt, 
without subjecting him to the statutory modes of trial provided 
for criminal offenses. The court held that the writing of the irri- 
tating letter and its publication were “not intrinsic to the right of 
the House to preserve the means of discharging its legislative 
duties.”"*? The letter related only to the presumed operation which 
it might have upon the public mind and the indignation naturally 
felt by members of the committee on the subject. 

The foregoing discussion of the Daugherty case focuses atten- 
tion upon this important point: Congress has, in the past, exceeded 
its powers, both with respect to its attempted punishment for con- 
tempt of private persons and of a United States official, and the 
Supreme Court did not hesitate to reject such improper assertions 
of congressional power. 

Returning to the question we asked, how is the Supreme Court 
likely to decide the issue concerning the withholding of confiden- 
tial papers by the executive branch from Congress and its com- 
mittees ? we may thus summarize: 


1. Ever since 1796, the executive branch has asserted the 
right to say “no” to the Houses of Congress, when they 


"243 U.S. 521, 546 (1917) 
* Ibid. 
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have requested confidential papers which the President or 
the heads of departments felt obliged to withhold, in the 
public interest.” 


2. Beginning with the denial by a court, in a criminal trial, 
of a subpoena for the production of a letter by President 
Adams in 1800," the courts have uniformly held that they 
will not compel a President or head of department to 
give testimony or to produce papers which, in his judg. 
ment, required secrecy.” 


3. More significant still is the fact that never in our entire 
history has either House taken any steps to enforce 
requests for the production of testimony or documents 
which have been refused by the executive branch. In the 
two famous debates on this subject, in the Cleveland and 
Theodore Roosevelt administrations, it was admitted that 
it was useless to pass resolutions aimed at forcing com- 
pliance by the Executive with congressional requests for 
papers and documents, when the Executive could ignore 
such resolutions.” 


It appears clear, therefore, that we have, in the words of the 
Supreme Court in the Daugherty case, ‘‘a practical construction, 
long continued, of the constitutional provisions respecting their 
powers,” by the executive and legislative branches.’ The long 
continued practice of the executive branch to withhold confidential 
papers, in the national public interest, from the legislative branch, 
and the passage of no law by Congress to change that practice, 
argue persuasively for the possession of such a power, under the 
Constitution, by the Executive. It is not likely that the United 
States Supreme Court will lightly ignore more than 150 years of 
legislative acquiescence in the assertion of that power. 

Our conclusion is fortified by the views of William Howard 
Taft, who wrote, following his retirement from the presidency 
and prior to his appointment as Chief Justice: 


There is in the scope of the jurisdiction of both the Executive 
and Congress a wide field of action in which individual rights 


* 10 Fed. Bar Journal 103-150. 
“ Ante, p. 226. 

* Ante, p. 223-25. 

“10 Fed. Bar Journal, 124, 130. 
* 273 U. S. 174. 
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are not affected in such a way that they can be asserted and 
vindicated in a court. In this field, the construction of the 
power of each branch and its limitations must be left to itself 
and the political determination of the people who are the 
ultimate sovereign asserting themselves at the polls. Prece- 
dents from previous administrations and from previous Con- 
gresses create an historical construction of the extent and 
limitations of their respective powers, aided by the discussions 
arising in a conflict of jurisdictions between them. 


Referring to the Daugherty case, the Supreme Court, in 
Sinclair v. United States,” stated: 


And that case shows that, while the power of inquiry is an 
essential and appropriate auxiliary to the legislative function, 
it must be exerted with due regard for the rights of witnesses, 
and that a witness rightfully may refuse to answer where the 
bounds of the power are exceeded or where the questions 
asked are not pertinent to the matter under inquiry. 

It has always been recognized in this country, and it is 
well to remember, that few if any of the rights of the people 
guarded by fundamental law are of greater importance to 
their happiness and safety than the right to be exempt from 
all unauthorized, arbitrary or unreasonable inquiries and dis- 
closures in respect of their personal and private affairs. In 
order to illustrate the purpose of the courts well to uphold 
the right of privacy, we quote from some of their decisions." 


Both the Daugherty and Sinclair cases dealt with private indi- 
viduals who had refused to testify before Senate committees. We 
have noted the statement of the Supreme Court that there are 
bounds of power which Congress and its committees may not 
exceed in questioning private persons, whose rights are guarded 
“by fundamental law.” The rights of the executive branch would 
seem to be guarded by the same fundamental law, the Constitu- 
tion, which declares the executive branch to be independent of the 
other two branches, and gives it the right to resist unbounded 
assertions of inquiry. If, in the judgment of the Supreme Court, 
private witnesses may rightfully refuse to answer, the President 
and heads of departments have their rights, not to answer inquiries 


“Taft, Our Chief Magistrate and His Powers (1916), pp. 1-2. 
* 279 U. S. 263, 291. 
" Ibid., 291-2. 
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requiring disclosure of confidential information, which they have 
asserted almost from the beginnings of our Government. 


President Truman's Directive to Officers and Employees 
in the Executive Branch 


On March 13, 1948, President Truman, by memorandum 
addressed to all officers and employees in the executive branch of 
the government, issued the following directive: 


The efficient and just administration of the Employee Loyalty 
Program, under Executive Order No. 9835 of March 21, 
1947, requires that reports, records, and files relative to the 
program be preserved in strict confidence. This is necessary 
in the interest of our national security and welfare, to pre- 
serve the confidential character and sources of information 
furnished, and to protect Government personnel against the 
dissemination of unfounded or disproved allegations. It is 
necessary also in order to insure the fair and just disposition 
of loyalty cases. 

For these reasons, and in accordance with the long. 
estabiished policy that reports rendered by the Federal 
Bureau of Investigation and other investigative agencies of 
the executive branch are te be regarded as confidential, all 
reports, records, and files relative to the loyalty of employees 
or prospective employees (including reports of such investi- 
gative agencies), shall be maintained in confidence, and shall 
not be transmitted or disclosed except as required in the eff- 
cient conduct of business. 

Any subpena or demand or request for information, 
reports, or files of the nature described, received from sources 
other than those persons in the executive branch of the Gov- 
ernment who are entitled thereto by reason of their official 
duties, shall be respectfully deciined, on the basis of this direc- 
tive, and the subpena or demand or other request shall be 
referred to the Office of the President for such response as 
the President may determine to be in the public interest in 
the particular case. There shall] be no relaxation of the pro- 
visions of this directive except with my express authority.” 


Simultaneously with the directive, the President issued a state- 
ment in which he called attention to the Federal employee loyalty 


™ Federal Register, Mar. 16, 1948, Vol. 13, No. 52, p. 1359 
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program and the policy of the Administration to carry out that 
program on a confidential basis. He called attention to the loyalty 
order,” which indicates, in Part IV, the necessity of preserving 
reports and other information in strict confidence. The directive 
was aimed to effectuate that policy, even in cases where a sub- 
poena was served upon the executive officials, whether by a con- 
gressional committee or by a court. The President, in the public 
interest, was assuming the responsibility for informing the court 
or congressional committee if, in a particular case, confidential 
information could be properly released. 

The President's statement referred to his predecessors in 
office, beginning with 1796. The declinations of information by 
Presidents Washington, Jefferson, Monroe, Jackson and Cleveland 
to the Houses of Congress were cited by President Truman as 
historical precedents for his directive and policy to keep loyalty 
files of government personnel confidential. 

The Condon episode was, in all probability, the primary rea- 
son for the issuance of the President’s memorandum. A House 
Committee on un-American Activities had released a report charg- 
ing disloyalty on the part of Edward U. Condon, Director of the 
National Bureau of Standards, and a subcommittee had thereafter 
sought to obtain all relevant papers, including investigative reports, 
from the Secretary of Commerce, of which Mr. Condon is a 
bureau head. The Secretary of Commerce refused to make avail- 


able the contents of the confidential files relative to loyalty investi- 
gations with regard to Dr. Condon, although he had received a 
subpoena which directed him to supply such information.” 


a 


™ Executive Order No. 9835 of March 21, 1947. 


"04 Cong. Rec., p. 2261, March 5, 1948. See also 94 Cong. Rec., p. 2088, (March 
2, 1948). It appears that Dr. Edward U. Condon wished to have the FBI report on 
his loyalty made public. However, the Secretary of Commerce refused to release the 
report to the House Committee on un-American Activities. The President of the 
United States forbade the publishing of any reports compiled in the course of the 
Loyalty Investigation Program. The President's decision was based on general policy 
considerations. See editorials in the Washington Post, entitled Condon File, April 24, 
1948, May 11, 1948, and Confidential Files, March 13, 1948. 

See also report No. 1753, 80th Congress, Second Session, on House Resolution 522, 
which deals with the effort of the Committee on Interstate and Foreign Commerce to 
direct the Secretary of Commerce to transmit to the House of Representatives a certain 
letter with respect to Dr. Condon, That report contains a memorandum of the Federal 
Law Section of the Legislative Reference Service supporting the right of Congress 
to require information from the executive department. Thé report also contains the 
traditional and opposing view of the executive department. See particularly pages 
21 ff. of the report, a letter from the Secretary of Commerce to the Chairman of the 
Committee on un-American Activities, and a letter by Peyton Ford, the Assistant to 
the Attorney General, to the Chairman of the Committee on Interstate and Foreign 
Commerce. A summary of the Constitutional objections to House Resolution 522 is 
contained on pages 28 through 31 of the report. 








264 FREEDOM OF INFORMATION IN GOVERNMENT 


Since the loyalty program provides for a loyalty investigation 
of every person entering the civilian employment of any depart- 
ment or agency of the executive branch of the United States,” it 
is easy to perceive the chaos which would have resulted from 
exposing to public view investigative data and records gath- 
ered by the Government concerning its employees. 


Resolution Directing All Executive Departments to Furnish 
Information to House and Senate Committees H.J. Res. 342" 


On March 5, 1948, Congressman Hoffman introduced a joint 
resolution directing all executive departments and agencies of the 
Federal Government to make available to any and all commit- 
tees of the House of Representatives, and the Senate, any infor- 
mation which might be deemed necessary to enable them to prop- 
erly perform the duties delegated to them by the Congress. 

The purport of the resolution was to require the executive 
branch of the Government to make available to congressional 
committees information, the disclosure of which the President had 
expressly determined to be contrary to the public interest. 

The resolution was aimed at the coercion of the executive 
departments. Its purpose was to compel the heads of those 
departments, against the wishes of the President, to furnish infor- 
mation, papers and documents to congressional committees. In 
effect, the resolution proposed to make of the executive depart- 
ments an adjunct of the legislative branch. Henceforth, said the 
resolution, heads of the executive departments were to be the 
servants of the majority of a congressional committee, which would 
have the power to supervise the executive branch of the Govern- 
ment. In short, to the extent that congressional committees were 
to direct the executive departments, in violation of, and against 
the orders of the President, and the heads of those departments, 
those committees would be clothed with a supreme unrestrained 
executive power. 

It will be recalled that the Legislative Reorganization Act of 
1946 was the result of the work of Senator La Follette and Con- 
gressman Monroney, who headed a joint committee of both 
Houses in the preparation of the original bill. As finally adopted, 
the reorganization act was the “end product of more than a year 
of study, hearings and deliberations conducted by the Joint Com- 

™ Executive Order No. 9835, Part I, sec. 1. 


Cong. Rec., p. 2317, March 5, 1948. The resolution passed the House, 94 Cong. 
Rec. 5821. It was referred to the Senate, but never came to a vote. 
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mittee on the Reorganization of Congress.”** It will also be 
recalled that, following debate, Senator La Follette yielded to 
Senator Donnell’s amendment of section 136; the Senate was per- 
suaded that the legislative branch had no power, under the Con- 
stitution, to inspect and review, or to conduct a surveillance or 
superintendence of the executive branch. 

Tested by the Supreme Court decisions,” and by the action 
of both Houses of Congress,” the resolution constituted an uncon- 
stitutional encroachment by the legislative branch upon the execu- 
tive branch. 

“ * + 

To conclude: The statutes designed to compel witnesses to 
testify and to produce records before congressional committees 
affect only private individuals. They do not cover heads of depart- 
ments or other Government officials. 

An important contribution to clear thinking concerning the 
right of the legislative branch to compel the executive departments 
to furnish testimony and records, regardless of the public interest 
involved, as determined by the President, may be found in the 
legislative history of the Legislative Reorganization Act of 1946. 
The considered judgment of the Senate, after debate, concurred 
in by the House, was that there is no power, under the Constitu- 
tion, in the legislative branch of the Government to impose its 
will upon the executive branch, whether under the guise of an 
“inspection and review” of its activities, or a “surveillance,” or a 
superintendence, or any other unrestrained control of the executive 
departments. 

The clear import of the Daugherty and Sinclair cases is that 
the United States Supreme Court will not sanction unrestrained 
inquiry of the executive branch by the Houses of Congress. 


Conclusions 


We stated in the introduction” that it was frequently a 
difference in political faith between the Chief Executive and the 
House of Representatives or the Senate which gave rise to insistent 


™ 92 Cong. Rec. 6344 (1946). 


™ See 10 Fed. Bar Journal 224, 233-5, 257-9; see majority and minority reports in 
Report No. 1595 to accompany H. J. Res. 342, 80th Cong., 2nd Session. 


™ See the action of the Judiciary Committee of the House, in the Seward case, 10 
Fed. Bar Journal 238-40. 


* 10 Fed. Bar Journal 104. 
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demands for information and papers by one of the Houses of 
Congress, and to equally insistent refusals by the President. Thus, 
Washington started his second term as President with a hostile 
Republican majority in the lower House.”’ President Jackson had 
to deal with a militant and powerful Whig Senate minority, very 
persuasive in debate, headed by Senators Webster, Clay and 
Calhoun." President Grant faced a swarm of committees from the 
Democratic House of Representatives who were investigating the 
executive departments.” President Hayes had difficulty with a 
Democratic House of Representatives, President Cleveland with a 
Republican Senate, and President Hoover with a Democratic 
House.* 

It was an improper demand by the House of Representatives 
for participation in the treaty-making power which compelled our 
first President to refuse examination by the House of instructions, 
documents and letters relative to the Jay Treaty. Washington had 
consulted Hamilion for suggestions in drafting a reply to the 
House resolution which called for the papers. Hamilton suggested 
that the information sought by the House of Representatives could 
serve no purpose, unless impeachment proceedings against Wash- 
ington were in contemplation.” In his message to Congress refus- 
ing the papers, Washington, apparently influenced by Hamilton's 
suggestion, advised the House that inspection of the papers asked 
for could only be properly sought for impeachment purposes, which 
the House resolution had not expressed.™ 

While it may be difficult for us to properly gauge the heat of 
public opinion in Washington’s day as a result of the bitter con- 
troversy over the Jay Treaty, it does appear certain that the fate 
of the Government was then hanging in the balance. Had the 
House failed to appropriate the funds necessary to carry the Jay 


* Binkley, President and Congress (1947), p. 38. 

" Calvin Colton, Life of Henry Clay (1846), Ch. 5, pp. 122 ff. 

* Allan Nevins, Hamilton Fish, 812-13; see also 10 Fed. Bar Journal 121. 

“17 Cong. Record 2331, 2445; Charles and Mary Beard, Basic History of the 
U. S., p. 454; see also 10 Fed. Bar Jour. 123. 

“Only when the majority of the House and the President belong to different 
political parties do the latter’s agents suffer any scrutiny. This, for example, was the 
case during Mr. Wilson’s last two years. Then fifty-one congressional investigations 
were in progress. * * * But when a President has a Congress of his own political 
faith, inquisitions are not_so frequent; their institution by the House of Representatives 
is extremely rare, and Senate majorities are not anxious to act.” Lindsay Rogers, 
The American Senate (1926), 202. 

“Letter Hamiiton to Washington, March 7, 1796, The iVorks of Alexander Ham- 
slton, edited by John C. Hamilton, V. 6, p. 90, and Claude Bowers, Jefferson and 
Hamilton, 297-8. 


“ Richardson, Messages and. Papers of the President, V.1, p. 195. 
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Treaty into effect, the country would have faced a crisis.** Faced 
with the refusal of the House of Representatives to appropriate 
moneys to carry the treaty into effect, unless it was shown all of 
the documents which went into the negotiations and preparation of 
the treaty, Washington nevertheless firmly held his ground. 

It appears that Washington was left with a strong and last- 
ing impression of his experience with demands by the House of 
Representatives for information upon the executive branch. In 
his Farewell Address, our first President warned against the 
unconstitutional encroachment by one department of the Govern- 
ment upon another. He cautioned that such encroachment led to 
despotism and he pointed to— 


“The necessity of reciprocal checks in the exercise of political 
power, by dividing and distributing it into different deposi- 
tories, and constituting each the guardian of the public weal 
against invasions by the others, * * *.”* 


It is well to point out that the legislative branch is justly 
entitled to be properly informed of the activities of the executive 
branch. Intelligent legislation, and the duty of the House and 
Senate to appropriate money for governmental expenditures require 
access to information.** However, we must not confuse comity 
and reasonableness, which should always exist between all three 
branches of our government, with the sometimes asserted right of 
the Houses of Congress to all information and papers in the execu- 


tive branch.” ‘ * « 


Our study has dealt with the precedents established by presi- 
dential action and court decisions. The Constitution and the 
statutes creating the executive departments, and those dealing with 
the compulsion of testimony and the production of records before 
congressional committees have also been reviewed. We briefly 
state our conclusions: 


1. The framers of the Constitution had taken pains to insure 
the independence of the executive branch. Historical precedents 


"See Letters and U’ritings of James Madison, V. 2 (1794-1815): letter to 
Thomas Jefferson dated March 6, 1796, at p. 86; letter of Madison to James Monroe, 
April 18, 1796, at p. 96; and letter of Madison to Thomas Jefferson dated May 1, 1796, 
at p. 99; see also letters between Washington and Hamilton commencing with March 
4, 1796 through March 31, 1796, The IVorks of Alexander Hamilton, edited by John C. 
Hamilton, V. 6, pp. 95-100; Binkley, President and Congress, p. 44. 

" Richardson, Messages and Papers of the President, V. 1, pp. 213, 219, and 10 
Fed. Bar Journal 110. 

" Robert Luce, Legislative Problems (1935), p. 587. 

” Ibid, pp. 466-67. 








268 FREEDOM OF INFORMATION IN GOVERNMENT 


covering more than 150 years of presidential action demonstrate 
that our Presidents have vigorously asserted that independence.” 


2. Under the Constitution, the executive power is lodged in 
the President. The determination of all executive questions 
belongs in theory and by constitutional right to him. The Presi. 
dent is the responsible executive minister of the United States, 
The authority of each head of a department is a parcel of the execu. 
tive power of the President. To coerce the head of a department 
is to coerce the President. This can be accomplished in no other 
way than by a law, constitutional in its nature, enacted in accord. 
ance with the forms of the Constitution. It follows that Congress 
cannot, under the Constitution, compel heads of departments to 
make public what the President desires to keep secret, in the public 
interest. The President alone is the judge of that interest, and is 
accountable only to his country in his political character, and to his 
own conscience.” 


3. Heads of the executive departments are subject to the 
Constitution, and to the laws passed by Congress in pursuance 
of the Constitution, and to the directions of the President of the 
United States, but to no other directions whatever.” 


4. The rule may be stated that the President and heads of 
departments are not bound to produce papers or disclose informa- 
tion communicated to them where, in their own judgment, the 
disclosure would, on public considerations, be inexpedient. 


5s. The Chief Executive has an exclusive and illimitable 
power to control his subordinates in the executive branch. The 
highest and most important duties which the President’s subordi- 
nates perform are those in which they act for him. In such cases 
they are exercising not their own but his discretion. Each head 
of a department is and must be the President's alter ego in the 
matters of that department where the President is required by 
law to exercise authority. In all such cases the discretion to be 
exercised is that of the President in determining the national public 
interest and in directing the action to be taken by his executive 
subordinates to protect it. In this field his Cabinet Officers must do 
his will. He must place in each member of his official family and 
his chief executive subordinates implicit faith.” 


” Part I of this article, 10 Fed. Bar Journal 103-146. 

™ Part II of this article, ibid, 225, 248, 252. 

™ Part I, ibid, p. 127. 

™See Myers v. U. S. discussed at pp. 257-8, in Part II of this article. 
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To paraphrase Chief Justice Taft’s statement in the Myers 
case: The discretion is that of the President to determine the 
national public interest, in directing his executive subordinates to 
withhold confidential information from congressional committees. 


6. How is the United States Supreme Court likely to decide 
the issue concerning the withholding of confidential papers by the 
executive branch from Congress and its committees? The case of 
McGrain v. Daugherty™ points to the following conclusions: 


(a) The Houses of Congress have, in the past, exceeded 
their powers, both with respect to their attempted punish- 
ment for contempt of private persons and of a United 
States official, and the Supreme Court did not hesitate to 
reject the improper assertions of congressional power.* 


(b) Ever since 1796, the executive branch has asserted the 
right to say “no” to the Houses of Congress, when they 
have requested confidential papers which the President 
or the heads of departments felt obliged to withhold, in 
the public interest. Since 1800, court decisions have 
uniformly held that the President or heads of depart- 
ments need not give testimony or produce papers which, 
in their judgment, require secrecy.” 


(c) Never in our entire history has either House of Congress 
taken any steps to enforce requests for the production 
of testimony or documents which had been refused by 
the executive branch. 


The foregoing, in the words of the Supreme Court in the 
Daugherty case, point to ‘a practical construction, long continued, 
of the constitutional provisions respecting their powers,”’ by the 
executive and legislative branches. The long-continued practice of 
the executive branch to withhold confidential papers from the legis- 
lative branch, and the passage of no law by Congress to change that 
practice, argue persuasively for the possession of such a power, 
under the Constitution, by the executive. The United States 
Supreme Court is not likely to ignore more than 150 years of 
legislative acquiescence in the assertion of that power. 


7. The history of our country” and the debates in Congress® 
demonstrate conclusively that both the House and the Senate have 
recognized: (1) That up to the present time no statute has ever 

“ Discussed ante, pp. 336-340. 


* See Kilbourn v ‘hompson and Marshall v. Gordon, discussed ante at pp. 338-9. 
* See Part II of this a 10 Fed. Bar Journal 226 ff 
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been passed which compelled heads of departments to give informa. 
tion and papers to Congress, or its committees, against the Presi. 
dent’s determination that the public interest required secrecy, and 
(2) that when the head of a department refused to obey a 
subpoena or resolution of either of the Houses of Congress, there 
was no effective remedy for such refusal. 


8. An important contribution to clear thinking concerning 
the right of the legislative branch to compel the executive depart- 
ments to furnish testimony and records, regardless of the public 
interest involved, as determined by the President, may be found 
in the legislative history of the Legislative Reorganization Act of 
1946. The considered judgment of the Senate, after debate, con- 
curred in by the House, was that there is no power, under the 
Constitution, in the legislative branch of the Government to impose 
its will upon the executive branch, whether under the guise of an 
“inspection and review” of its activities, or a “surveillance’’, or 


a superintendence, or any other unrestrained control of the execu- 
tive departments.” 


9. There is no power in Congress or the courts to compel the 
President’s discretion or decision, respecting the propriety of sur- 
rendering papers, documents or inforrnation, and the same holds 
true for the heads of departments. Their decision and discretion 
remain entirely unaffected by existing statutes, which relate only 
to private individuals who refuse to obey a subpoena of the House 
of Representatives or the Senate, or their committees.’ 


10. Paraphrasing President Jefferson’s crucial question:™ 
Would the Executive be independent of the legislative branch, as 
contemplated by the Constitution, if the President or Heads of 
Departments were subject to the commands of the Houses of 
Congress, and to imprisonment for disobedience of a legislative 
subpoena? Jefferson’s conclusion that the President and heads of 
departments must and do have the last word, under our theory of 
government, respecting the propriety of withholding information 
and papers when the public interest so requires, is amply fortified 
by the actions of our Presidents, by court decisions, by the opinions 
of the Attorneys General, and by the views of almost every student 
of this subject. 


* See “Resume and Conclusions”, pp. 147 ff. in Part I of this article. 
* Ibid, Part I, p. 130. 


* Ante, p. 327. 

™ Ante, p. 321. 

™ “But would the Executive be independent of the judiciary if he were subject 
to the commands of the latter, & to imprisonment for disobedience; . . .?” Letter 


of Thomas Jefferson to United States Attorney Hay, June 20, 1807, Thomas Jefferson's 
Writings, Ford (V. 9, p. 60) ; and p. 231 of Part II of this article. 
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APPENDIX EXHIBIT NO. 13 


LETTER From Presipent Dwicut D. E1sENHOWER TO THE SECRETARY 
or DerensE, May 17, 1954, Inciupinc a MemMoranpuM F Rom THE 
ATTORNEY GENERAL TO THE PRESIDENT 


The honorable the SECRETARY or DEFENSE, 
Washington, D. C. 


Deak MR. SECRETARY: It has long been recognized that to assist the Congress in 
achieving its legislative purposes every executive department or agency must, 
upon the request of a congressional committee, expeditiously furnish informa- 
tion relating to any matter within the jurisdiction of the committee, with certain 
historical exceptions—some of which are pointed out in the attached memoran- 
dum from the Attorney General. This administration has been and will continue 
to be diligent in following this principle. However, it is essential to the success- 
ful working of our system that the persons entrusted with power in any one of the 
three great branches of Government shall not encroach upon the authority 
confided to the others. The ultimate responsibility for the conduct of the 
executive branch rests with the President. 

Within this constitutional framework each branch should cooperate fully with 
each other for the common good. However, throughout our history the Presi- 
dent has withheld information whenever he found that what was sought was 
confidential or its disclosure would be incompatible with the public interest or 
jeopardize the safety of the Nation. 

Because it is essential to efficient and effective administration that em- 
ployees of the executive branch be in a position to be completely candid in advis- 
ing with each other on official matters, and because it is not in the public in- 
terest that any of their conversations or communications, or any documents or 
reproductions, concerning such edvice be disclosed, you will instruct employees 
of your Department that in all of their appearances before the subcommittee of 
the Senate Committee on Government Operations regarding the inquiry now 
before it they are not to testify to any such conversations or communications or 
to produce any such documents or reproductions, This principle must be 
maintained regardless of who would be benefited by such disclosures. 

I direct this action so as to maintain the proper separation of powers between 
the executive and legislative branches of the Government in accordance with my 
responsibilities and duties under the Constitution. This separation is vital to 
preclude the exercise of arbitrary power by any branch of the Government. 

By this action I am not in any way restricting the testimony of such witnesses 
as to what occurred regarding any matters where the communication was 
directly between any of the principals in the controversy within the executive 
branch on the one hand:and a member of the subcommittee or its staff on 
the other. 

Sincerely, 


DwicHT D. EISENHOWER. 


MEMORANDUM 
For: The President. 
From: The Attorney General. 


One of the chief merits of the American system of written constitutional law 
is that all the powers entrusted to the Government are divided into three great 
departments, the executive, the legislative, and the judicial. It is essential to 
the successful working of this system that the persons entrusted with power in 
any one of these branches shall not be permitted to encroach upon the powers 
confided to the others, but that each shall be limited to the exercise of the powers 
appropriate to its own department and no other. The doctrine of separation of 
powers was adopted to preclude the exercise of arbitrary power and to save the 
people from autocracy. 

This fundamental principle was fully recognized by our first President, 
George Washington, as early as 1796 when he said: “* * * it is essential to the 
due administration of the Government that the boundaries fixed by the Con- 
stitution between the different departments should be preserved * * *."’ In his 
Farewell Address, President Washington again cautioned strongly against the 
danger of encroachment by one department into the domain of another as lead- 
ing to despotism. This principle has received steadfast adherence throughovt 
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the many years of our history and growth. More than ever, it is our duty today 
to heed these words if our country is to retain its place as a leader among the 
free nations of the world. 

For over 150 years—almost from the time that the American form of govern- 
ment was created by the adoption of the Constitution—our Presidents have 
established, by precedent, that they and members of their Cabinet and other 
heads of executive departments have an undoubted privilege and discretion to 
keep confidential, in the public interest, papers and information which require 
secrecy. American history abounds in countless illustrations of the. refusal, 
on occasion, by the President and heads of departments to furnish papers to 
Congress, or its committees, for reasons of public policy. The messages of our 
past Presidents reveal that almost every one of them found it necéssary co in- 
form Congress of his constitutional duty to execute the Office of President, and, 
in furtherance of that duty, to withhold information and papers for the public 
good. 

Nor are the instances lacking where the aid of a court was sought in vain to 
obtain information or papers from a President and the heads of departments, 
Courts have uniformly held that the President and the heads of departments 
have an uncontrolled discretion to withhold the information and papers in the 
public interest ; they will not interfere with the exercise of that discretion, and 
that Congress has not the powers, as 1 of the 3 great branches of the Govern- 
ment, to subject the executive branch to its will any more than the executive 
branch may impose its unrestrained will upon the Congress. 


PRESIDENT WASHINGTON’S ADMINISTRATION 


In March 1792, the House of Representatives passed the following resolution: 
“Resolved, That a committee be appointed to inquire into the causes of the 
failure of the late expedition under Major General St. Clair; and that the 
said committee be empowered to call for such persons, papers, and records, as 
may be necessary to assist their inquiries” (3 Annals of Congress, p. 493). 

This was the first time that a committee of Congress was appointed to look 
into a matter which involved the executive branch of the Government. The 
expedition of General St. Clair was under the direction of the Secretary of War. 
The expenditures connected therewith came under the Secretary of the Treasury, 
The House based its right to investigate on its control of the expenditures of 
public moneys. It appears that the Secretaries of War and the Treasury ap- 
peared before the committee. However, when the committee was bold enough to 
ask the President for the papers pertaining to the General St. Clair campaign, 
President Washington called a meeting of his Cabinet (Binkley, President and 
Congress, pp. 40-41). 

Thomas Jefferson, as Secretary of State, reports what took place at that meet- 
ing. Besides Jefferson, Alexander Hamilton, Henry Knox, Secretary of War, and 
Edmond Randolph, the Attorney General, were present. The committee had first 
written to Knox for the original letters, instructions, etc., to General St. Clair. 
President Washington stated that he had called his Cabinet members together, 
because it was the first example of a demand on the Executive for papers, and 
he wished that so far as it should become a precedent, it should be rightly con- 
ducted. The President readily admitted that he did not doubt the propriety of 
what the House was doing, but he could conceive that there might be papers of 
So secret a nature that they ought not to be given up. Washington and his 
Cabinet came to the unanimous conclusion: 

“First, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive ought 
to communicate such papers as the public good would permit, and ought to refuse 
those, the disclosure of which would injure the public; consequently were to 
exercise a discretion. Fourth, that neither the committee nor House had a right to 
call on the head of a department, ‘who and whose papers were under the President 
alone; but that the committee should instruct their chairman to move the House 
to address the President.” 

The precedent thus set by our first President and his Cabinet was followed in 
1796, when President Washington was presented with a resolution of the House 
of Representatives which requested him to lay before the House a copy of the 
instructions to the Minister of the United States who negotiated the treaty with 
the King of Great Britain, together with the correspondence and documents 
relative to that treaty. Apparently it was necessary to implement the treaty 
with an appropriation which the House was called upon to vote. The House in- 
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sisted on its right to the papers requested, as a condition to appropriating the 
required funds (President and Congress, Wilfred B. Binkley (1947), p. 44). 

President Washington’s classic reply was, in part, as follows: 

“I trust that no part of my conduct has ever indicated a disposition to with- 
hold any information which the Constitution has enjoined upon the President as 
a duty to give, or which could be required of him by either House of Congress 
as a right; and with truth I affirm that it has been, as it will continue to be 
while I have the honor to preside in the Government, my constant endeavor to 
harmonize with the other branches thereof so far as the trust delegated to me by 
the people of the United States and my sense of the obligation it imposes to ‘pre- 
serve, protect, and defend the Constitution’ will permit” (Richardson’s Mes- 
sages and Papers of the Presidents, vol. 1, p. 194). 

Washington then went on to discuss the secrecy required in negotiations with 
foreign governments, and cited that as a reason for vesting the power of 
making treaties in the President, with the advice and consent of the Senate. He 
felt that to admit the House of Representatives into the treatymaking power, 
by reason of its constitutional duty to appropriate moneys to carry out a treaty, 
would be to establish a dangerous precedent. He closed his message to the 
House as follows: 

“As, therefore, it is perfectly clear to my understanding that the assent of 
the House of Representatives is not necessary to the validity of a treaty; * * * 
and as it is essential to the due administration of the Government that the 
boundaries fixed by the Constitution between the different departments should 
be preserved, a just regard to the Constitution and to the duty of my office, under 
all the circumstances of this case, forbids a compliance with your request” 
(Richardson’s ‘‘“Messages and Papers of the Presidents,” vol. 1, p. 196). 


PRESIDENT JEFFERSON’S ADMINISTRATION 


In January 1807, Representative Randolph introduced a resolution, as follows: 

“Resolved, That the President of the United States be, and he hereby is, re- 
quested to lay before this House any information in possession of the Executive, 
except such as he may deem the public welfare to require not to be disclosed, 
touching any illegal combination of private individuals against the peace and 
safety of the Union, or any military expedition planned by such individuals 
against the territories of any Power in amity with the United States; together 
with the measures which the Executive has pursued and proposes to take for 
suppressing or defeating the same” (16 Annals of Congress (1806-07), p. 336). 

The resolution was overwhelmingly passed. The Burr conspiracy was then 
stirring the country. Jefferson had made it the object of a special message 
to Congress wherein he referred to a military expedition headed by Burr. 
Jefferson’s reply to the resolution was a message to the Senate and House 
of Representatives. Jefferson brought the Congress up to date on the news 
which he had been receiving concerning the illegal combination of private 
individuals against the peace and safety of the Union. He pointed out that 
he had recently received a mass of data, most of which had been obtained 
without the sanction of an oath so as to constitute formal and legal evidence. 
“It is chiefly in the form of lettters, often containing such a mixture of rumors, 
conjectures, and suspicions as renders it difficult to sift out the real facts 
and unadvisable to hazard more than general outlines, strengthened by concur- 
rent information or the particular credibility of the relator. In this state of the 
evidence, delivered sometimes, too, under the restriction of private confidence, 
neither safety nor justice will permit the exposing names, except that of the 
principal actor, whose guilt is placed beyond question” (Richardson’s ‘‘Messages 
and Papers of the Presidents,” vol. 1, p. 412, dated January 22, 1807). 


SIMILAR ACTIONS BY PRESIDENTS JACKSON, TYLER, BUCHANAN, AND GRANT 


On February 10, 1835, President Jackson sent a message to the Senate wherein 
he declined to comply with the Senate’s resolution requesting him to communicate 
copies of charges which had been made to the President against the official con- 
duct of Gideon Fitz, late Surveyor-General, which caused his removal from 
office. The resolution stated that the information requested was necessary 
both in the action which it proposed to take on the nomination of a successor 
to Fitz, and in connection with the investigation which was then in progress 
by the Senate respecting the frauds in the sales of public lands. 

The President declined to furnish the information. He stated that in his 
judgment the information related to subjects exclusively belonging to the 
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executive department. The request therefore encroached on the constitutional 
powers of the executive. 

The President’s message referred to many previous similar requests, which he 
deemed unconstitutional demands by the Senate: 

“Their continued repetition imposes on me, as the representative and trustee of 
the American people, the painful but imperious duty of resisting to the utmost 
any further encroachment on the rights of the Executive” (ibid., p. 133). 

The President next took up the fact that the Senate resolution had been 
passed in executive session, from which he was bound to presume that if the 
information requested by the resolution were communicated, it would be ap- 
plied in secret session to the investigation of frauds in the sales of public 
lands. The President said that, if he were to furnish the information, the 
citizen whose conduct the Senate sought to impeach would lose one of his 
basic rights; namely, that of a public investigation in the presence of his ac- 
cusers and of the witnesses against him. In addition, compliance with the 
resolution would subject the motives of the President, in the case of Mr. Fitz, 
to the review of the Senate when not sitting as judges on an impeachment; and 
even if such a consequence did not follow in the present case, the President 
feared that compliance by the Executive might thereafter be quoted as a prece- 
dent for similar repeated applications. 

“Such a result, if acquiesced in, would ultimately subject the independent 
constitutional action of the Executive in a matter of great national concern- 
ment to the domination and control of the Senate; * * * 

“T therefore decline a compliance with so much of the resolution of the Senate 
as requests ‘copies of the charges, if any,’ in relation to Mr. Fitz, and in doing 
so must be distinctly understood as neither affirming or denying that any such 
charges were made; * * *” (ibid., p. 134). 

One of the best reasoned precedents of a President's refusal to permit the 
head of a department to disclose confidential information to the House of Repre- 
sentatives is President Tyler’s refusal to communicate to the House of Repre- 
sentatives the reports relative to the affairs of the Cherokee Indians and to the 
frauds which were alleged to have been practiced upon them. A resolution of 
the House of Representatives had called upon the Secretary of War to com- 
municate to the House the reports made to the Department of War by Lienten- 
ant Colonel Hitchcock relative to the affairs of the Cherokee Indians together 
with all information communicated by him concerning the frauds he was 
charged to investigate; also all facts in the possession of the Executive relating 
to the subject. The Secretary of War consulted with the President and under 
the latter’s direction informed the House that negotiations were then pending 
with the Indians for settlement of their claims; in the opinion of the President 
and the Department, therefore, publication of the report at that time would be 
inconsistent with the public interest. The Secretary of War further stated in 
his answer to the resolution that the report sought by the House, dealing with 
alleged frauds which Lieutenant Colonel Hitchcock was charged to investigate, 
contained information which was obtained by Colonel Hitchcock by ex parte 
inquiries of persons whose statements were without the sanction of an oath, 
and which the persons implicated had had no opportunity to contradict or ex- 
plain. The Secretary of War expressed the opinion that to promulgate those 
statements at that time would be grossly unjust to those persons, and would 
defeat the object of the inquiry. He also remarked that the Department had 
not been given at that time sufficient opportunity to pursue the investigation, to 
call the parties affected for explanations, or to determine on the measures proper 
to be taken. 

The answer of the Secretary of War was not satisfactory to the Committee 
on Indian Affairs of the House, which claimed the right to demand from the 
Executive and heads of departments such information as may be in their posses- 
sion relating to subjects of the deliberations of the House. 

President Tyler in a message dated January 31, 1843, vigorously asserted that 
the House of Representatives could not exercise a right to call upon the Executive 
for information, even though it related to a subject of the deliberations of the 
House, if, by so doing, it attempted to interfere with the discretion of the 
Executive. 

The same course of action was taken by President James Buchanan in 1860 in 
resisting a resolution of the House to investigate whether the President or any 


other officer of the Government had, by money, patronage, or other improper — 


means sought to influence the action of Congress for or against the passage of 


any law relating to the rights of any State or Territory. (See Richardson, Mes- | 


sages and Papers of the Presidents, vol. 5, pp. 618-619.) 
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In the administration of President Ulysses 8. Grant the House requested 
the President to inform it whether any executive offices, acts, or duties, and if 
any, what, have been performed at a distance from the seat of government estab- 
lished by law. It appears that the purpose of this inquiry was to embarrass 
the President by reason of his having spent some of the hot months at Long 
Branch. President Grant replied that he failed to find in the Constitution the 
authority given to the House of Representatives, and that the inquiry had 
nothing to do with legislation (Richardson, Messages and Papers of the Presi- 
dents, vol. VII, pp. 362-363). 


PRESIDENT CLEVELAND'S ADMINISTRATION 


In 1886, during President Cleveland’s administration, there was an extended 
discussion in the Senate with reference to its relations to the Executive caused 
by the refusal of the Attorney General to transmit to the Senate certain docu- 
ments concerning the administration of the office of the district attorney for the 
southern district of south Alabama, and suspension of George W. Durkin, the 
late incumbent. The majority of the Senate Committee on the Judiciary con- 
cluded that it was entitled to know all that officially exists or takes place in 
any of the departments of Government and that neither the President nor the 
head of a department could withhold official facts and information as distin- 
guished from private and unofficial papers. 

In his reply President Cleveland disclaimed any intention to withhold official 
papers, but he denied that papers and documents inherently private or con- 
fidential, addressed to the President or a head of a department, having reference 
to an act entirely executive such as the suspension of an official, were changed 
in their nature and became official when placed for convenience in the custody 
of a public department (Richardson, Messages and Papers of the Presidents, 
yol. 8, pp. 378-379, 381). 

Challenging the attitude that because the executive departments were created 
by Congress the latter had any supervisory power over them, President Cleveland 
declared (Eberling, Congressional Investigation, p. 258) : 

“I do not suppose that the public offices of the United States are regulated or 
controlled in their relations to either House of Congress by the fact that they 
were created by laws enacted by themselves. It must be that these instru- 
mentalities were created for the benefit of the people and to answer the general 
purposes of Government under the Constitution and the laws, and that they are 
unencumbered by any lien in favor of either branch of Congress growing out of 
their construction, and unembarrassed by any obligation to the Senate as the 
price of their creation.” 


PRESIDENT THEODORE ROOSEVELT’S ADMINISTRATION 


In 1909, during the administration of President Theodore Roosevelt, the ques- 
tion of the right of the President to exercise complete direction and control over 
heads of executive departments was raised again. At that time the Senate 
passed a resolution directing the Attorney General to inform the Senate whether 
certain legal proceedings had been instituted against the United States Steel 
Corp., and if not, the reasons for its nonaction. Request was also made for any 
opinion of the Attorney General, if one was written. President Theodore Roose- 
velt replied refusing to honor this request upon the ground that “Heads of the 
executive departments are subject to the Constitution, and to the laws passed 
by the Congress in pursuance of the Constitution, and to the directions of the 
President of the United States, but to no other direction whatever” (Congres- 
sional Record, vol. 438, pt. 1, 60th Cong., 2d sess., pp. 527-528). 

When the Senate was unable to get the documents from the Attorney General, 
it summoned Herbert K. Smith, the head of the Bureau of Corporations, and 
requested the papers and documents on penalty of imprisonment for contempt. 
Mr. Smith reported the request to the President, who directed him to turn over 
te the President all the papers in the case “so that I could assist the Senate in 
the prosecution of its investigation.” President Roosevelt then informed Sena- 
tor Clark of the Judiciary Committee what had been done, that he had the 
papers and the only way the Senate could get them was through his impeach- 
ment. President Roosevelt also explained that some of the facts were given to 
the Government under the seal of secrecy and cannot be divulged, “and I will 
see to it that the word of this Government to the individual is kept sacred” 
(Corwin, The President—Office and Powers, pp. 281, 428; Abbott, The Letters 
of Archie Butt, Personal Aide to President Roosevelt, pp. 305-806). 
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PRESIDENT COOLIDGE’S ADMINISTRATION 















In 1924, during the administration of President Coolidge, the latter objected 
to the action of a special investigating committee appointed by the Senate to 
investigate the Bureau of Internal Revenue. Request was made by the com- 
mittee for a list of the companies in which the Secretary of the Treasury was 
alleged to be interested for the purpose of investigating their tax returns. Call- 
ing this exercise of power an unwarranted intrusion, President Coolidge said: 
“Whatever may be necessary for the information of the Senate or any of its 
committees in order to better enable them to perform their legislative or other 
constitutional functions ought always to be furnished willingly and expeditiously 
by any department. But it is recognized both by law and custom that there is 
certain confidential information which it would be detrimental to the public 
service to reveal” (68th Cong., Ist sess., Record, April 11, 1924, p. 6087). 


PRESIDENT HOOVER'S ADMINISTRATION 


A similar question arose in 1930 during the administration of President 
Hoover. Secretary of State Stimson refused to disclose to the chairman of the 
Senate Foreign Relations Committee certain confidential telegrams and letters 
leading up to the London Conference and the London Treaty. The committee 
asserted its right to have full and free access to all records touching the negoti- 
ations of the treaty, basing its right on the constitutional prerogative of the 
Senate in the treatymaking process. In his message to the Senate, President 
Hoover pointed out that there were a great many informal statements and 
reports which were given to the Government in confidence. The Executive was 
under a duty, in order to maintain amicable relations with other nations, not to 
publicize all the negotiations and statements which went into the making of 
the treaty. He further declared that the Executive must not be guilty of a breach 
of trust, nor violate the invariable practice of nations. “In view of this, I 
believe that to further comply with the above resolution would be incompatible 
with the public interest” (S. Doc. No. 216, 71st Cong., special sess., p. 2). 




































PRESIDENT FRANKLIN D. ROOSEVELT’S ADMINISTRATION 





The position was followed during the administration of President Franklin D. 
Roosevelt. There were many instances in which the President and his executive 
heads refused to make available certain information to Congress, the disclosure 
of which was deemed to be confidential or contrary to the public interest. 
Merely a few need be cited. 

1. Federal Bureau of Investigation records and reports were refused to con- 
gressional committees, in the public interest (40 Op. A. G. No. 8, April 30, 1941). 

2. The Director of the Federal Bureau of Investigation refused to give testi- 
mony or to exhibit a copy of the President’s directive requiring him, in the 
interests of national security, to refrain from testifying or from disclosing the 
contents of the Bureau’s reports and activities. (Hearings, vol. 2, House, 78th 
Cong. Select Committee To Investigate the Federal Communications Commis- 
sion (1944), p. 2337.) 

3. Communications between the President and the heads of departments were 
held to be confidential and privileged and not subject to inquiry by a committee 
of one of the Houses of Congress. (Letter dated January 22, 1944, signed 
Francis Biddle, Attorney General, to Select Committee, etc.) 

4. The Director of the Bureau of the Budget refused to testify and to produce 
the Bureau’s files, pursuant to subpena which had been served upon him, because 
the President had instructed him not to make public the records of the Bureau 
due to their confidential nature. Public interest was again invoked to prevent 
disclosure. (Reliance placed on Attorney General’s opinion in 40 Op. A. G. No. 
8, April 30, 1941.) 

5. The Secretaries of War and Navy were directed not to deliver documents 
which the committee had requested, on grounds of public interest. The Secre- 
taries, in their own judgment, refused permission to Army and Navy officers to 
appear and testify because they felt that it would be contrary to the public 
interest. (Hearings, Select Committee To Investigate the Federal Communica- 
tions Commission, vol. 1, pp. 46, 48-68.) 


PRESIDENT TRUMAN ’s ADMINISTRATION 





During the Truman administration also the President adhered to the tradi- 
tional executive view that the President’s discretion must govern the surrender 
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of executive files. Some of the major incidents during the administration of 
President Truman in which information, records, and files were denied to 
congressional committees were as follows: 


Date Type of document refused 
merch 4, 1048, _......__... FBI letter-report on Dr. Condon, Director of National 
Bureau of Standards, refused by Secretary of 
Commerce. 
March 15, 1948___.._~_--. President issued directive forbidding all executive 


departments and agencies to furnish information 
or reports concerning loyalty of their employees to 
any court or committee of Congress, unless Presi- 
dent approves. 

march 1948_.--._-______. Dr. John R. Steelman, confidential adviser to the 
President, refused to appear before Committee on 
Education and Labor of the House, following the 
service of two subpenas upon him. President di- 
rected him not to appear. 

oe Attorney General wrote Senator Ferguson, chairman 
of Senate Investigations Subcommittee, that he 
would not furnish letters, memorandums, and other 
notices which the Justice Department had furnished 
to other Government agencies concerning W. W. 
Remington. 

February 22, 1950________-_ Senate Resolution 231 directing Senate subcommittee 
to procure State Department loyalty files was met 
with President Truman’s refusal, following vigorous 
opposition of J. Edgar Hoover. 

COT) i, LO nn cree ceed Attorney General and Director of FBI appeared be- 
fore Senate subcommittee. Mr. Hoover's historic 
statement of reasons for refusing to furnish raw 
files approved by Attorney General. 

I General Bradley refused to divulge conversations be- 
tween President and his advisers to combined Sen- 
ate Foreign Relations and Armed Services Com- 
mittees. 

panuary 31, 1952........__ President Truman directed Secretary of State to re- 
fuse to Senate Internal Security Subcommittee the 
reports and views of Foreign Service officers. 

i 7 a re Acting Attorney General Perlman laid down procedure 
for complying with requests for inspection of De- 
partment of Justice files by Committee on Judiciary : 
Requests on open cases would not be honored. 
Status report will be furnished. As to closed cases, 
files would be made available. All FBI reports and 
confidential information would not be made avail- 
able. As to personnel files, they are never dis- 
closed. 

SN ihe IRR ocd cs  avintic teresa President Truman instructed Secretary of State to 
withhold from Senate Appropriations subcommittee 
files on loyalty and security investigations of em- 
ployees—policy to apply to all executive agencies. 
The names of individuals determined to be security 
risks would not be divulged. The voting record of 
members of an agency loyalty board would not be 
divulged. 


Thus, you can see that the Presidents of the United States have withheld 
information of executive departments or agencies whenever it was found that 
the information sought was confidential or that its disclosure would be incom- 
patible with the public interest or jeopardize the safety of the Nation. The 
courts too have held that the question whether the production of the papers was 
contrary to the public interest was a matter for the executive to determine. 

By keeping the lines which separate and divide the three great branches of 
our Government clearly defined, no one branch has been able to encroach upon 
the powers of the other. 

Upon this firm principle our country’s strength, liberty, and democratic form 
of government will continue to endure. 
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APPENDIX EXHIBIT NO. 14 


Lerrer From Gerarp D. Morean, SrectaL CouNsEL TO THE PRESIDENT, 
To Crark R. Moiitennorr, Rerorrer ror THE Des Moines RecIstTer 
AND TRIBUNE 

OcToBER 26, 1956. 

Mr. CLarkK R. MOLLENHOFF, 

Des Moines Register and Tribune, 
National Press Building, Washington, D.C. 


Dear CLARK: At the press conference on September 27, 1956, you asked the 
President whether “all employees of the Federal Government, at their own 
discretion, can determine whether they will testify or will not testify before 
congressional committees when there is no security problem involved.” 

In the President’s letter of May 17, 1954, to Secretary Wilson, the President 
set forth the general principles that are to govern all employees in the executive 
branch concerning their testimony, or the production of documents, relating to 
their conversations or communications with, or their advice to, each other on 
official matters. In his press conference of July 6, 1955, the President further 
amplified the principles set forth in this letter as follows: 

“If anybody in an official position of this Government does anything which 
is an official act, and submits it either in the form of recommendation or anything 
else, that is properly a matter for investigation if Congress so chooses, provided 
the national security is not involved. 

“But when it comes to the conversations that take place between any responsible 
official and his advisers, or exchange or mere little slips, of this or that, expressing 
personal opinions on the most confidential basis, those are not subject to investi- 
gation by anybody. And if they are it will wreck the Government.” 

In so writing to Secretary Wilson, and in further amplifying these principles, 
the President was exercising a right, which is his, and his alone, to determine 
what action is necessary to maintain the proper separation of powers between 
the executive and legislative branches of the Government. In the orderly admin- 
istration of the Government, the head of each executive agency directs the 
manner in which these principles are enforced. 

The underlying reasons for these principles are set forth in the President's 
letter of May 17, 1954. It is essential to efficient and effective administration 
that employees of the executive branch be in a position to be completely candid in 
advising each other on official matters. It is essential, if channels of information 
are to be kept open, that confidences among employees should not be breached. 

It will continue to be this administration’s policy to keep the Congress and the 
people fully informed of what is being done in the executive branch. An em- 
ployee is not free merely to exercise his own discretion but in the final analysis 
information will be withheld only when the President or agency heads acting 
under the President’s authority or instruction determine it is contrary to the 
public interest to disclose it. 

All of the above, of course, is subject to the Executive order dealing with the 
classification of information in the interest of security, and to the various statutes 
and regulations of the department and agencies relating to information to be 
held in confidence. 

I hope this answers your inquiry. 

Sincerely, 
GERALD D. MORGAN, 
Special Counsel to the President. 


APPENDIX EXHIBIT NO. 15 
DEPARTMENT OF JUSTICE Views ON S. 2148 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., May 9, 1958. 
Hon. THOMAS C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 
Deak SENATOR HENNINGS: In response to a request from Senator Eastland, 
Chairman of the Judiciary Committee, the Department of Justice has prepared 
and transmitted to him a detailed study of S. 2148. 
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In accordance with the suggestion made in your letter of April 18 to Attorney 
General Rogers, I am glad to enclose a copy of the Department’s views on §8. 2148. 
Yours sincerely, 
LAWRENCE E. WALSH, 
Acting Attorney General. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., May 9, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DeAR SENATOR EASTLAND: This is in response to your request for the views 
of the Department of Justice concerning the bill (S. 2148, 85th Cong.) to 
amend section 3 of chapter 324 of the act of June 11, 1946 (60 Stat. 238), to 
clarify and protect the right of the public to information. 

It would amend section 3 of the Administrative Procedure Act, a section 
which bears the heading “Public Information.” It now provides: 

“Except to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest, or (2) any matter relating 
solely to the internal management of an agency— 

“(a) Every agency shall separately state and currently publish in the 
Federal Register (1) descriptions of its central and field organization includ- 
ing delegations by the agency of final authority and the established places 
at which, and methods whereby, the public may secure information or make 
submittals or requests; (2) statements of the general course and method by 
which its functions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available as well as forms 
and instructions as to the scope and contents of all papers, reports, or examina- 
tions; and (3) substantive rules adopted as authorized by law and statements 
of general policy or interpretations formulated and adopted by the agency 
for the guidance of the public, but not rules addressed to and served upon 
named persons in accordance with law. No person shall in any manner be 
required to resort to organization or procedure not so published. 

“(b) Every agency shall publish or, in accordance with published rule, 
make available to public inspection all final opinions or orders in the adjudi- 
cation of cases (except those required for good cause to be held confidential and 
not cited as precedents) and all rules. 

“(c) Save as otherwise required by statute, matters of official record shall in 
accordance with published rule be made available to persons properly and 
directly concerned except information held confidential for good cause found” 
(5 U. S. C. 1002). 

S. 2148 would delete from the first paragraph of section 3 of the Administra- 
tive Procedure Act the existing exceptions, authorizing an agency to withhold 
from random public inspection information concerning (1) any function of 
the United States requiring secrecy in the public interest; and (2) any matter 
related solely to the internal management of the agency. The bill would 
include in the amendatory subsection (f) exceptions from disclosure of subject 
matter which is (1) specifically exempt from disclosure by statute, (2) required 
to be kept secret in the protection of the national security, or (3) of such a 
nature that disclosure would be a clearly unwarranted invasion of personal 
privacy. 

Thus, no exemption from random public inspection is retained for matters 
relating solely to internal management. It is clear that the exemption for 
“national security” material is too narrow to include all material “requiring 
secrecy in the public interest.” 

Such material would include, for example, the investigatory files of the Fed- 
eral Bureau of Investigation in routine criminal and civil investigations, for 
which there is no general statute excluding them from random public inspec- 
tion. Such material would also include, for example, certain files of other 
agencies which would not come within the exemption for “national security” 
material and for which there exists no statutory protection against random 
public inspection. 

Under section 2 of the Administrative Procedure Act the term “rule” is 
defined to mean “the whole or any part of any agency statement of general or 
particular applicability and future effect designed to implement, interpret, 
or prescribe law or policy or to describe the organization, procedure, or practice 
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requirements of any agency and includes approval or prescription for the future 
of rates, wages, corporate or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances therefor or of valuations, 
ae or accounting, or practices bearing upon any of the foregoing” (5 U. 8. ©, 
1001 (c)). 

The amendatory subsection (b) would require publication in the Federa] 
Register of five categories of rules. In the aggregate they appear to include all of 
the rules that an agency might make, except those falling within 1 of the 3 
previously mentioned exceptions from disclosure in the proposed amendatory 
subsection (f). 

Thus, it may be seen that publication of much material of doubtful value 
to the public may be required. For example, in the administration of the im- 
migration and nationality laws the Immigration and Naturalization Service 
issues thousands of orders which apply to individual persons. Can it be seriously 
maintained that provision be made for making all of them available for random 
public inspection or for publishing all of them in the Federal Register? 

Under section 3 (a) of the Administrative Procedure Act, the Immigration 
and Naturalization Service, again for example, has published those orders and 
opinions which are worthy of being cited as precedents. As the bill would 
delete the present limitation in section 3 (a) to certain material adopted by 
the agency for the guidance of the public, and would delete the exception for 
rules addressed to and served upon named parties in accordance with law, the 
bill would thus apparently require the publication of still more material of 
doubtful value to the public. 

Moreover, serious damage to the pubic interest may result from making 
available for random public inspection or from providing for publication of 
instructions to officers and employees in those cases in which the Government 
must perforce maintain some secrecy. For example, it is inconceivable that a 
contracting officer could negotiate a contract upon terms most favorable to the 
Government, if those with whom he negotiated knew in advance the maximum 
price the Government would be willing to pay. 

Section 3 (a) of the Administrative Procedure Act now provides: 

“Save as otherwise required by statute, matters of official record shall in 
accordance with published rule be made available to persons properly and 
directly concerned except information held confidential for good cause found.” 

The broad sweep of the bill is enhanced by the amendatory subsection (4d), 
which would provide that every agency shall make available to the public 
“all records, files, papers, and documents submitted to and received by an 
agency.” Under the bill “public records include, but are not limited to, all 
applications, petitions, pleadings, requests, claims, communications, reports, or 
other papers * * *.” It may be that the term “official record” in section 3 
(c) could appropriately be clarified. But expansion of the term so as to require 
disclosure of all papers submitted to and received by an agency might render 
impossible a fair, efficient, and just administration of the public business. 

Neither does the bill make clear the interrelation between the bill, on the 
one hand, and existing statutes such as title 18, United States Code, section 1905, 
and Revised Statutes, section 161, title 5, United States Code, section 22, on the 
other. 

It is true that the amendatory subsection (f) (1) would exempt from dis- 
closure subject matter which is “specifically exempt from disclosure by statute.” 
If, however, each such other statute is left to rest on its own bottom, unneces- 
sary and difficult questions of interpretation may arise. 

On March 6, 1958, Attorney General Rogers presented before a subcommittee 
on constitutional rights of the committee a statement on inquiry by the legis 
lative branch concerning the decision making process and documents of the 
executive branch. With reference to S. 2148 he expressed his views thus: 

“When Congress passed the Administrative Procedure Act it clearly recog- 
nized beyond question or doubt that there are functions of the Government 
where disclosure would be inconsistent with the national interest, and that 
the Government cannot otherwise function effectively. * * * [B]lecause of these 
considerations I am opposed to the passage of S. 2148.” 

When the bill was introduced it was said that it “seeks to restore the orig- 
inal intention of Congress to the pertinent section of the Administrative Pro- 
cedure Act * * * namely, to insure that the public receives adequate informa- 
tion from administrative agencies concerning their activities and procedures, 
to the maximum extent consistent with the necessary requirements for protec- 
tion of the national defense and security” (103 Congressional Record 6683 
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(daily edition, May 23, 1957)). In the light of the explicit language of section 
3 of the act, of the legislative intent which is disclosed in the Senate report 
on the act, and of the views which were expressed by Attorney General Clark 
in the initial interpretation of this section, one can readily ascertain how little 
historical basis there is for any such statement. , 

The congressional recognition that, in addition to the governmental functions 
for the protection of the national defense and the national security, there are 
other governmental functions and certain administrative actions which in the 
public interest should not be available for random public inspection, appears 
at the very outset in the first paragraph of section 3 of this act. It excepts from 
such inspection “(1) any function of the United States requiring secrecy in 
the public interest or (2) any matter relating solely to the internal manage- 
ment of any agency.” 

Moreover, section 3 (b) excepts from random public inspection all final opin- 
ions or orders of every agency of the executive branch in the adjudication of 
cases required for good cause to be held confidential and not cited as precedents, 
Furthermore, section 3 (c) provides that, save as otherwise provided by statute, 
matters of official record shall in accordance with published rule be made avail- 
able to “persons properly and directly concerned” except information held 
confidential for good cause found. 

In addition to the explicit language of section 3 of the Administrative Pro- 
cedure Act, the Attorney General’s views are indisputably supported by a re- 
view of the legislative intent which is disclosed in the Senate report when the 
act was passed by the Senate. That report states that the provisions of this 
section include those which require agencies to publish or make available in- 
formation on administrative law and procedure, and that all administrative 
operations should as a matter of policy be disclosed to the public “except as 
secrecy may obviously be required or only internal agency ‘housekeeping’ ar- 
rangements may be involved” (S. Rept. No. 752, 79th Cong., Ist sess., 8 (1945) ). 
It also states that “These provisions require agencies to take the mystery out 
of administrative procedure by stating it. The section has been drawn upon 
the theory that administrative operations and procedures are public property 
which the general public, rather than a few specialists or lobbyists, is entitled 
to know or to have the ready means of knowing with definiteness and assurance” 
(ibid., at p. 12). 

Obviously, the latter statement does not affect the validity of the former 
statement that there are governmental functions, in addition to those relating 
to the protection of the national defense and the national security, which it 
would be contrary to the public interest to make available for random public 
inspection. For the same reason there are certain administrative actions which 
should only be disclosed to “persons properly and directly concerned.” 

That Congress recognized that there are governmental functions, in addition 
to those for the protection of the national defense and security, which in the 
public interest should not be subject to random public inspection is also shown 
in the memorandum of Attorney General Clark, which is in an appendix to that 
report. He submitted it to “serve to clarify some of the essential issues,” and 
to “assist the committee in evaluating the impact of the * * * [Administrative 
Procedure Act] on public and private interests” (ibid., at p. 38). As far as is 
here material, the legislative intent as expressed in the Senate report is in 
harmony with the clarification of the essential issues in that memorandum of 
Attorney General Clark. 

Thus, for example, he stated: 

“The exception of any function of the United States requiring secrecy in the 
public interest is intended to cover (in addition to military, naval, and foreign 
affairs functions) the confidential operations of the Secret Service, the Federal 
Bureau of Investigation, United States attorneys, and other prosecuting agencies, 
as well as the confidential functions of any other agency. 
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“Section 3 (c) is not intended to open up Government files for general inspec- 
tion. What is intended is that the agency, to the degree of specificity practicable, 
shall classify its materials in terms of whether or not it is confidential in char- 
acter and shall set forth in published rules the information or type of material 
which is confidential that which is not” (ibid., at p. 39). 

As the Senate report succinctly put it, “In many cases the interest of the 
person seeking access to the [official] record will be determinative (ibid., at p. 


12). 
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A review of the Senate report, including Attorney General Clark’s memorandum 
therein, and of section 3 of the Administrative Procedure Act itself shows that 
Congress clearly recognized in 1945 that there are governmental functions other 
than those relating to the protection of the national defense and security which 
should be withheld from public inspection “in the public interest.” Shortly 
after this Act became effective, Attorney General Clark amplified his views in 
the Attorney General’s Manual on the Administrative Procedure Act (1947). 
There is attached for the information of the committee a copy of that manual 
which will be referred to herein as the “Attorney General’s Manual.” 

In the introduction Attorney General Clark stated that “it was intended 
primarily as a guide to the several agencies in adjusting their respective pro- 
cedures to the requirements of the Administrative Procedure Act” (Attorney 
General’s Manual at 63. <A review of the interpretation of section 3 of the act 
in the Attorney General’s Manual shows that it was recognized that there are 
a variety of functions and actions of the executive branch which are entirely 
unrelated to the protection of the national defense and security, but which, 
nevertheless, require protection from random public inspection “in the publie 
interest.” 

Thus, for example, with respect to the exception for “any function of the 
United States requiring secrecy in the public interest,” the Attorney General's 
Manual stated: 

“It is not restricted, however, to investigatory functions. The Comptroller of 
the Currency, for example, may have occasion to issue rules to national banks 
under such circumstances that the public interest precludes publicity” (At- 
torney General’s Manual, at p. 18). 

Plainly, such rules may be issued in instances which have no relationship 
whatever to the protection of the national defense or the national security. No 
reflective person can doubt the validity of this observation of a predecessor 
Attorney General. 

There is attached a memorandum setting forth in more detail the documenta- 
tion for Attorney General Rogers’ statement that “Congress recognized beyond 
question or doubt that there are functions of the Government where disclosure 
would be inconsistent with the public interest, and that the Government cannot 
otherwise function effectively.” The memorandum also contains other com- 
ments on the bill principally concerning its style and language. 

Finally, there is a question as to whether 8. 2148 does not purport to invade 
the executive power of the President under the Constitution. Any such in- 
vasion would, of course, be contrary to the separation of powers which is 
provided by the Constitution. 

The value and importance of that doctrine was also discussed by the Attorney 
General in his statement on March 6, 1958, before the subcommittee. In that 
statement he said that— 

“The doctrine of the separation of powers was * * * the very foundation 
stone of the Federal Government as established by the Constitution. It was 
regarded as the basic guaranty of the liberties of the people against tyranny. 
In view of this background, it is not remarkable that it has retained vitality and 
been given practical application throughout our history. Each branch [of our 
Federal Government] has acted upon it and has been protected by it. 
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“The doctrine of separation of powers and the system of checks and balances 
was designedly established in the Constitution as the basic guarantor of the 
rights of the people. Tyranny by dictators or royalty, by legislatures and by 
courts were all known to the founders. What they attempted to establish was 
a government in which no one of the three elements could become preeminent, 
subordinate the others and ultimately be in a position to dictate to, rather than 
serve, the citizenry.” 

That no one of the three great branches of Government—the legislative, execu- 
tive, and judicial—may invade the powers vested in another branch is firmly 
established by judicial decisions. The Attorney General referred to several of 
them in this statement. 

The protection which each of the three branches derives from intrusion or 
invasion by the other is summarized in the Attorney General’s speech, as Deputy 
Attorney General, some 2 years ago at Marquette University. There he said: 

“A considerable part of the Government business relates to the formulation of 
policy and to the rendering of advice to the President or to agency heads. 
Interdepartmental memorandums, advisory opinions, recommendations of subor- 
dinates, informal working papers, material in personnel files, and the like, cannot 


FREEDOM OF INFORMATION IN GOVERNMENT I83 


be subject to disclosure if there is to be any orderly system of Government. This 
may be quite frustrating to the outsider at times. No doubt all of us at times 
have wished that we might have been able to sit in and listen to the deliberation 
of judges in conference, to an executive session of a congressional committee 
or to a Cabinet meeting in order to find out the basis for a particular action 
or decision. However, Government could not function if it was permissible to 
go behind judicial, legislative, or executive action and to demand a full account- 
ing from all subordinates who may have been called upon to make a recom- 
mendation in the matter. Such a process would be self-defeating. It is the 
President, not the White House staff, the heads of departments and agencies, 
not their subordinates, the judges, not their law clerks, and members of 
Congress, not their executive assistants, who are accountable to the people for 
official public actions within their jurisdiction. Thus, whether the advice they 
receive and act on is good or bad there can be no shifting of ultimate responsi- 
bility. Here, however, the question is not. one of nondisclosure as to what was 
done, but rather whether the preliminary and developmental processes of arriving 
at a final judgment needs to be subjected to publicity. Obviously, it cannot be 
if Government is to function.” (This speech is reproduced in 40 Marg. L. Rev. 
83-91 (1956.) 

Of late popular slogans, such as “the people’s right to know” and the like, 
have been raised in support of the proposition that there should be made avail- 
able for inspection by the press, in the name of the public, every detail of the 
transaction of the business of the executive branch of the Government. The 
fallacy in the application of such a doctrine to the transaction of every detail 
of the business of the Government which is not concerned with the protection 
of the national defense and the national security is clearly set forth in that 
speech. 

It may be that from time to time information in the possession of the executive 
branch has been withheld from random public inspection which need not have 
been so withheld in the public interest. Obviously I am unable to state whether 
there have been any such instances in the case of the other departments and 
agencies in the executive branch. The correction of any such errors in judgment 
by administrative officials does not lie in a purported invasion by the legislative 
branch into the performance of the functions of the executive branch, such as 
that apparently contemplated by some of the provisions of 8. 2148. 

To date, such slogans as “the right to know” have been concentrated to en- 
courage congressional action that there be made available for random press in- 
spection, in the name of the public, the transaction of all of the business of the 
executive branch. If Congress should see fit to pass such a bill as 8. 2148 in 
its present form, can it logically refuse to take similar action with respect to 
the conduct of the business of the legislative branch? If Congress should seek 
to adopt such an approach with respect to the executive branch, clearly it can- 
not logically refuse to adopt a similar approach to the transaction of the business 
of the legislative branch. 

Lest any Member of Congress doubt that such will be the case, the attention 
of the committee is invited to the quotation in the Attorney General’s statement 
on March 6, 1958, of the statistics in a press account of the executive sessions of 
Senate and House committees in 1956. He quoted the following extracts from 
an article which appeared on September 12, 1956, which read as follows: 

“Congress barred the public from 1,131 of its 3,121 committee meetings in 1956, 
or more than one-third of them. 

“Spokesmen for several of those committees listed such things as national 
security, Government efficiency, and preserving the private rights of witnesses 
as reasons for closing meetings.” 

If Congress should pass S. 2148 as it is now drafted, it must expect that a 
similar slogan of “the right to know” will be raised with respect to the right 
to know every detail of the transaction of its business. A review of all these 
circumstances can only lead the committee to reach the same conclusion that the 
Attorney General did—that S. 2148 should not be passed. 

The Special Committee on Legal Services and Procedure of the American Bar 
Association has drafted a bill to amend the Administrative Procedure Act in its 
entirety. It is reprinted in the issue of the Administrative Law Bulletin for 
July 1957. In view of the prospective presentation of such a bill for introduc- 
tion, it would seem that the committee would prefer to defer consideration of a 
piecemeal amendment to a single section of the act until it has an opportunity to 
consider whatever draft of a bill may ultimately be approved by the American 
Bar Association for presentation to Congress. 
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The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Because of the interest of the chairman of the subcommittee on constitutional 
rights in the views of the Department on S. 2148, a copy of this report has been 
sent to him. 

Sincerely yours, 
MALCOLM R. WILKEY, 
Assistant Attorney General, Office of Legal Counsel. 


MEMORANDUM To ACCOMPANY LETTER RESPECTING 8S. 2148, 85rH CoNGRESS 


I. Summary of legislative history of section 3 of the Administrative Procedure 
Act and its initial interpretation in the Attorney General’s Manual on the 
Administrative Procedure Act (1947) 

Under the Administrative Procedure Act the first exception for information 
which may be excluded from public inspection is not limited to those govern- 
mental functions requiring secrecy for the protection of the national defense 
and security, but to those functions requiring secrecy “in the public interest.” 
In Attorney General Clark’s memorandum in an appendix to the Senate report 
on the Administrative Procedure Act he stated that— 

“The exception of any function of the United States requiring secrecy in the 
public interest is intended to cover (in addition to military, naval, and foreign 
affairs functions) the confidential operations of the Secret Service. the Federal 
Bureau of Investigation, United States Attorneys, and other prosecuting agencies, 
as well as the confidential functions of any other agency” (S. Rept. No. 752, 
supra, at 39). 

Hence, while the Administrative Procedure Act was pending before Congress 
Attorney General Clark made it plain that the exception from public inspection 
of any function requiring secrecy “in the public interest” included such functions 
as the confidential operations of the Secret Service, the Federal Bureau of 
Investigation, United States attorneys. and other prosecuting agencies, as well 
as the confidential functions of any other agency. His views are endorsed in 
the section entitled “Public Information” in the text of the Senate report 
(ibid. at 12). 

With respect to this first exception the Attorney General’s Manual stated: 

“This would include the confidential operations of any agency, such as the 
confidential operations of the Federal Bureau of Investigation and the Secret 
Service and, in general, those aspects of any agency’s law-enforcement proced- 
ures, the disclosure of which would reduce the utility of such procedures. It is 
not restricted, however, to investigatory functions. The Comptroller of the 
Currency, for example, may have occasion to issue rules to national banks under 
such circumstances that the public interest precludes publicity. 

“Tt should be noted that the exception is made only ‘to the extent’ that the 
function requires secrecy in the public interest. Such a determination must 
be made by the agency concerned. To the extent that the function does not 
require such secrecy, the publication requirements apply. Thus, the War Depart- 
ment obviously is not required to publish confidential matters of military organi- 
zation and operation, but it would be required to publish the organization and 
procedure applicable to the ordinary civil function of the Corps of Engineers” 
(Attorney General’s Manual at pp. 17-18). 

With respect to the second exception in section 3 of the Administrative Pro- 
cedure Act for information which should be withheld from random public inspec- 
tion, that for “any matter relating solely to the internal management of an 
agency,” the Senate report states that this category of information is “closely 
related” to the first exception excluding from random public inspection matters 
requiring secrecy “in the public interest” (S. Rept. No. 752, supra, at 12). With 
respect to this second exception the Attorney General’s Manual stated: 

“This exception is in line with the spirit of the public information require- 
ments of section 3. If a matter is solely the concern of the agency proper, and 
therefore does not affect the members of the public to any extent, there is no 
requirement for publication under section 3. Thus, an agency’s internal per- 
sonnel and budget procedures need not be published * * *” (Attorney General’s 
Manual at 18). 

With respect to the third exception in section 3 (b) of the Administrative 
Procedure Act for information which need not be made available for random 
public inspection, that for “all final opinions and orders in the adjudication of 
cases * * * required for good cause found to be held confidential and not cited as 
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precedents,” it is stated in Attorney General Clark’s memorandum in an appendix 
to the Senate report: 

“Section 3 (b) is designed to make available all final opinions or orders in 
the adjudication of cases. Even here material may be held confidential if the 
agency finds good cause. This confidential material, however, should not be 
cited as a precedent. If it is desired to rely upon the citation of confidential 
material, the agency should first make available some abstract of the confidential 
material in such form as will show the principles relied upon without revealing 
the confidential facts” (S. Rept. No. 752, supra, at 39). 

Because of the phrase “in the adjudication of cases” in section 3 (b) of the 
Administrative Procedure Act, it should be noted that it does not require the 
publication of final opinions or orders which are not entered “in the adjudication 
of cases.” 

Section 3 (c) of the Administrative Procedure Act now provides that— 

“Save as otherwise required by statute, matters of official record shall in 
accordance with published rule be made available to persons properly and 
directly concerned except information held confidential for good cause found.” 

In Attorney General Clark’s memorandum in an appendix to the Senate report 
he stated : 

“Section 3 (c) is not intended to open up Government files for general inspec- 
tion. What is intended is that the agency, to the degree of specificity practicable, 
shall classify its materials in terms of whether or not it is confidential in. 
character and shall set forth in published rules the information or type of 
material which is confidential and that which is not” (S. Rept. No. 752, supra, 
at 39). 

In that report it was said, “In many cases, the interest of the person seeking 
access to the record will be determinative” (ibid. at 13). 

When the Administrative Procedure Act was under consideration by Con- 
gress, it is thus clear that it was recognized that “matters of official record” 
which do not include information held confidential for good cause and which 
are not final orders or opinions in adjudicated cases should be ‘‘made available 
to persons properly and directly concerned,” but that they need not be made 
available for random public inspection. Moreover, it was recognized by Con- 
gress that there was a category of information that was confidential, and that 
it is not in the public interest that such information be made generally available. 

The recognition of these circumstances is also discussed in the Attorney Gen- 
eral’s Manual. With respect to section 3 (c) of the Administrative Procedure 
Act it is stated: 

“The introductory saving clause is intended to preserve existing statutory 
requirements for confidential treatment of certain materials such as income tax 
returns.” 
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“* * * Tn general it may be stated that matters of official record will include 
(a) applications, registrations, petitions, reports, and returns filed by members 
of the public with the agency pursuant to statute or the agency’s rules; and (b) 
all documents embodying agency actions, such as orders, rules, and licenses. In 
formal proceedings, the pleadings, transcripts of testimony, exhibits, and all 
documents received in evidence or made a part of the record are ‘matters of 
official record.’ 
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“The great mass of material relating to the internal operation of an agency is 
not a matter of official record. For example, intra-agency memoranda and re- 
ports prepared by agency employees for use within the agency are not official 
records since they merely reflect the research and analysis preliminary to official 
agency action. Intragency reports of investigations are in general, not matters 
of official record; in addition, they usually involve matters of internal manage- 
ment; and, in view of their nature, must commonly be kept confidential” (At- 
torney General’s Manual at 24-25). 

Attorney General Clark’s reference to “intra-agency memoranda and reports 
prepared by agency employees for use within the agency” as merely reflecting 
“the research and analysis preliminary to official agency action” obviousy refers 
to the same matters as those in the directions in President Eisenhower’s letter 
of May 17, 1954, to the Secretary of Defense, prohibiting the disclosure outside 
the executive branch of advice and recommendations among employees of that 
branch on official matters (100 Congressional Record 6263, daily edition, May 
17, 1954), as distinguished from official actions thereon. 
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The Attorney General’s Manual goes on to state: 

“But even matters of official record need be divulged only to ‘persons properly 
and directly concerned.’ It is clear that section 3 (c) is not intended to open 
up Government files for general inspection. The phrase ‘persons properly and 
directly concerned’ is descriptive of individuals who have a legitimate and vailid 
reason for seeking access to an agency’s records. (See United States ev rel 
Stowell v. Deming, 19 F. 2d, 697 (app. D. C., 1927) ), certiorari denied (275 U. §, 
531). Each agency is the primary judge of whether the person’s interest is 
such as to require it to make its official records available for his inspection. 

“An agency may treat matters of official record as ‘confidential for good cause 
found’ and upon that ground refuse to make them available for inspection. Infor- 
mation held ‘confidential for good cause found’ may be either information held 
confidential by reason of an agency rule issued in advance (for good cause) 
making specific classes of material confidential, or such information as is held 
confidential for good cause found under a particular set of facts. The section 
does not change existing law as to those materials in Government files which have 
been heretofore treated as confidential. (See Boske v. Comingore, 177 U. 8. 459 
(1900) ; Bochm v. United States, 123 F. 2d 791, 805 (C. C. A. 8, 1941)” (Attor- 
ney General’s Manual at 25). 

Thus, Attorney General Rogers’ recent statement, that Congress “clearly recog- 
nized beyond question or doubt that there are functions of the Government where 
disclosure would be inconsistent with the national interest, and that the Govern- 
ment cannot otherwise function effectively,’ is indisputably supported by a 
review of the legislative intent which is disclosed in the Senate report on the 
Administrative Procedure Act, the explicit language of section 3 of the act and 
its interpretation under the direction of Attorney General Clark. 


II, Comments concerning style and language 


The title of the bill is not well stated. As now stated, the title would indicate 
that the bill amends section 3 “of chapter 324” of the act of June 11, 1946 (Ad- 
ministrative Procedure Act). Reference to chapter 324 should be stricken, 
since the act does not contain chapter 324 or any other chapter. Chapter 324 
is, in fact, the same as the act itself. The same fault occurs in the introductory 
material following the enacting clause. 

As now stated, the bill would amend section 3 of the act in question to read 
as section 1002 of the act. The section, as it would be amended, should still 
be designated as section 3. The comparable section in title 5 of the United 
States Code is section 1002. Also, the section designated as 1002 is given the 
heading “Public Information.” The section should not be given any heading. 
“Public Information” should either be omitted, or be indicated as a center 
heading as it is now so indicated in the Administrative Procedure Act. 

The amendatory subsection (a) would provide that every agency shall sepa- 
rately state and promptly file certain documents for publication in the Federal 
Register and the Code of Federal Regulations. The same provision with respect 
to filing for publication in both the Federal Register and the Code of Federal 
Regulations occurs in the amendatory subsections (b) and (c). 

Under section 3 (a) of the Administrative Procedure Act every agency must 
separately state and currently publish in the Federal Register. The Code of 
Federal Regulations is simply a special edition of the Federal Register and it 
may be somewhat misleading to require filing for publication therein. 

More importantly, although rules and regulations relating to agency organiza- 
tion are required to be published in the Federal Register, they are not now 
and probably should not be codified. At the beginning of operations under the 
Administrative Procedure Act, agency organization material was codified, but 
codification was found to be cumbersome, inconvenient and unnecessary. AS a 
result, all such material was decodified. It is, therefore, questionable that 
specific reference to the Code of Federal Regulations should be so made as to 
require publication therein. To the extent that substitution of a requirement 
for filing “promptly” may assure earlier publication than is now effected by use 
of the requirement to publish “currently,” the amendatory section is probably 
not objectionable. 

The amendatory subsection (a) would also require that all delegations of 
“final authority” be filed for publication. This requirement is somewhat vague 
because the meaning of the term “final authority” is not clear. This provision 
is merely a reenactment of a provision now found in section 3 (a) of the Ad- 
ministrative Procedure Act. If the section is to be amended, the meaning of 
“final authority” probably should be clarified. Omission of the word “final” 
might be preferable. 
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The amendatory subsection (c) would require the filing for publication of 
agency “orders and opinions.” The present requirement is for publication of 
“final opinions or orders.’”’ Under section 2 (d) of the Administrative Proce- 
dure Act, the term “order” means the whole or any part of the final disposition. 
Opinion is not defined. Publication of interlocutory orders and opinions would 
entail considerable administrative service and expense which might not be justi- 
fied by the result achieved. It is suggested that any requirement for publica- 
tion of orders and opinions should be limited to those which are final. 

On page 2, line 9, of the bill there should be deleted the word “reorganization,” 
and in lieu thereof there should be inserted the word “revocation.” 

On page 2, line 16, of the bill the word “revocation” may be more appropriate 
than would be the word “repeal.” 

The amendatory subsection (e) would provide that no rule, ete., shall be 
relied upon or cited by any agency against any person, unless it has been duly 
published or made available to the public in accordance with the amendatory 
section, and that no person shall in any manner be required to “resort” to any 
organization or procedure not so published. The word “resort” is ambiguous. 
Although it is similarly used in section 3 (a) of the act, it should be clarified in 
any amendment of the section. ‘Resort’ as here used is probably intended to 
mean “bound by or required to comply with.” 

Subdivision (2) of the amendatory subsection (f) would refer to information 
required to be kept secret in the protection of the national security. In the letter 
it has been pointed out why any such exception is too limited to protect informa- 
tion which in the public interest should not be available for random public 
inspection, 


APPENDIX EXHIBIT NO. 16 


SUBCOMMITTEE ON CONSTITUTIONAL RiGHtTs SURVEY OF WITHHOLDING 
oF INFORMATION From CONGRESS 


EXHIBIT No. 16 (A) 


Memorandum to: Charles H. Slayman, Jr., chief counsel and staff director. 
From: Marcia J. MacNaughton, research assistant. 


Subject: Summary analysis of Constitutional Rights Subcommittee survey of 
withholding of information from Congress. 

Following is a summary analysis of the survey of agencies, executive depart- 
ments, and congressional committees, made by the Senate Subcommittee on Con- 
stitutional Rights, regarding withholding of information from Congress. As you 
know, 57 committee chairmen responded to Senator Hennings’ letter of inquiry of 
May 29, 1956, and 65 agency and department heads answered the Senator’s letter 
of April 2, 1957. 

The chief value of the subcommittee survey has been to show in three major 
ways the haphazard nature of executive withholdings. First, it has illustrated 
the confusion in Federal agencies and executive departments as to what should 
be an appropriate and constitutional basis for withholding information from 
Congress. Secondly, it demonstrates the varied nature of the information and 
material withheld by the executive branch and the independent agencies. Thirdly, 
it shows that information has been withheld by officials at various levels of 
authority. 


VARIED REASONS FOR WITHHOLDING 


The replies show that there is little agreement among executive officers as 
to what legal authority they possess to refuse to comply with congressional 
requests for information. Their reasons are almost as numerous as the refusals. 
Most frequently relied on to justify refusals is the President's letter of May 17, 
1954, to the Secretary of Defense, with its attached memorandum from the 
Attorney General to the President. Written in connection with the Army- 
McCarthy hearings, when the President authorized the Secretary of Defense to 
withhold certain material from the Congress, this executive communication cites 
various precedents in support of the executive claim to a right to withhold 
information and papers from the Congress. The manifold uses to which this 
letter has been put since 1954 by departments and agencies withholding infor- 
mation are brought out quite strongly by our survey. 
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For instance, Senator Hennings, as chairman of the Subcommittee on Con- 
stitutional Rights, has on record several withholdings from the subcommittee 
based on the President’s May 17 letter. During its 1955 investigation of State 
Department passport procedures, the subcommittee encountered two specific 
refusals of pertinent information. In response to both committee requests, a 
minor State Department official declined to furnish the information, as he 
explained, “in accordance with the traditional doctrine of the separation of 
powers as set forth in the President’s letter to the Secretary of Defense dated 
May 17, 1954, and in the memorandum attached thereto from the Attorney Gen- 
eral to the President which delineates this doctrine and the supporting precedents 
since this question is directed to the point of confidential advice furnished within 
the executive family.” (P. 247, Security and Constitutional Rights hearings 
before the Subcommittee on Constitutional Rights of the Senate Judiciary Com- 
mittee, 84th Cong., 1st sess.) 

On another occasion, to clarify testimony given before the subcommittee by 
the Chairman of the Civil Service Commission, Senator Hennings requested a 
copy of a letter, mentioned in the Civil Service Commission handbook, in 
which the Attorney General advised the Commission on matters pertaining to 
Government personnel security procedures. The Commission refused the re- 
quest, and referred the Senator to the Attorney General. However, a request 
directed to the Attorney General was denied on the basis of the May 17 letter 
from President Bisenhower to the Secretary of Defense. 

In an effort to relate a withholding to the Chief Executive, the Acting See. 
retary of State sought the sanctum of the foreign relations area in refusing cer- 
tain information and documents on East-West trade to the Senate Permanent 
Investigations Subcommittee. He said, “Any revelation on our part of the details 
of this program would constitute a breach of trust on the part of the United 
States, and, by jeopardizing the voluntary basis of trust upon which the program 
rests, would endanger our national security.” But he deviated from this ap- 
proach to his withholding, and noted that disclosure would be “contrary to the 
public interest.” He proceeded then to refer the subcommittee to the President’s 
May 17, 1954, letter to the Secretary of Defense, and concluded, ‘We are, there- 
fore, required to deny to this subcommittee any documents that would violate 
this principle.” (See survey reply from Senate Permanent Subcommittee on In- 
vestigations of the Committee on Government Operations, p. 304, and survey 
reply from Department of State, p. 394.) 

In one instance, the Chairman of the Securities and Bxchange Com- 
mission felt he could not reveal information about a conversation with 
Presidential Assistant Sherman Adams, (1) because of the President’s May 
17 letter, and (2) because he was ordered not to. In a memorandum prepared 
in response to Senator Hennings’ letter of inquiry, the Commission states that 
the Commissioner “advised the Subcommittee on Antitrust and Monopoly that 
the conversation related solely to his responsibilities under the principles ex- 
pressed in President Eisenhower’s letter of May 17, 1954, to the Secretary of 
Defense, which was made applicable to these hearings by Attorney General 
Brownell’s letter of July 12, 1955 to Chairman Armstrong, and instructions from 
the President's special counsel, and further, that the conversation did not relate 
to the Commission’s quasi-judicial proceedings under the Public Utility Holding 
Company Act.” 

The Commission significantly emphasizes that the Commission Chairman in 
this instance was specifically instructed by the Attorney General through the 
President’s special counsel that he was not to testify on this matter, since it 
was “within the executive privilege of the executive branch of the Government. 
Accordingly.” concludes the memorandum, “it was impossible for the chair- 
man to testify since the privilege belonged to and could only be waived by-the 
Executive himself.” (See the Commission’s reply, p. 415.) 

One department head, in withholding certain information, in effect referred 
a Senate subcommittee to the Chief Executive. “It would be necessary to ob- 
tain an Executive order to obtain the desired information” was the reply given 
by the Treasury Department when the Senate Subcommittee on Antitrust and 
Monopoly requested financial data concerning meatpackers. 


Statutory authority 


The survey illustrates that departments and agencies alike have cited Federal 
statutes in order to imply a legislative sanction for their withholdings from 
the Congress, itself. 


FREEDOM OF INFORMATION IN GOVERNMENT 289 


One independent agency, created by Congress, cited as authority a statu- 
tory provision enacted by Congress which pertained to unauthorized dis- 
closures by that agency. In April 1955, the Central Intelligence Agency 
reported to the Senate Permanent Investigations Subcommittee that the 
agency was unable to furnish classified information on railroad systems 
within the U. 8. S. R. This, said the agency, involved the protection of sources 
and methods, as provided in section 102 (d) (3) of the National Security Act 
of 1947, Public Law 253, 80th Congress, as amended, which provides in part, 
“That the Director of Central Intelligence shall be responsible for protecting in- 
telligence sources and methods from unauthorized disclosures.” 

Cited also as an authority for withholding is section 161 of the Revised 
Statutes (5 U. S. C. 22), which Congress enacted to give department heads 
authority to prescribe regulations for their departments on such matters as con- 
duct of officers and clerks, distribution, and performance of departmental busi- 
ness, and “custody, use, and preservation of the records, papers, and property” 
pertaining to their departments. 

A provision of the Administrative Procedure Act (5 U. 8S. C. 1002 (c)) which 
requires good cause to be shown for restricting information, is also cited in the 
survey. 

A survey reply received from the Department of Agriculture with attached 
memorandum and regulations illustrates the citation of these last two statutes 
in connection with a departmental refusal of information to Congress. In a 
memorandum explaining why minutes of the National Advisory Commission 
and other advisory committees would not be available to Congress, the Depart- 
ment said : 

“The authorities relating to access to records of the Department are title 5, 
United States Code, section 22, authorizing regulations for the conduct of the De- 
partment’s work, title 5, United States Code, section 516, giving custody of Depart- 
mental records to the Secretary, and title 5, United States Code, section 1002 (c) 
(see. 3 of the Administrative Procedure Act), requiring good cause to be shown 
for restricting the availability of information. Pursuant to these authorities, 
the Department has designated certain records as confidential and certain other 
records as of limited availability.” (See Department of Agriculture reply, p. 380.) 


Departmental and Agency authorities and discretion 


Departmental regulations are quoted in several instances to justify refusals 
such as the withholding by the Veterans’ Administration of personnel data 
in connection with employment of certain individuals. 

In other instances, “policy” has been cited by the withholding official. The Se- 
curities and Exchange Commission, for example, pleaded “agency policy” when it 
refused to release certain investigation files to the Senate Banking and Currency 
Subcommittee on Securities. In another example, the Department of Justice 
declined to furnish the Antitrust and Monopoly Subcommittee information in 
connection with a voluntary merger clearance program because information 
so supplied to the department was “confidential.” 

In some cases, Only a withholding officer’s own philosophy of the separation of 
powers, his own interpretation of custom, or his own perception of the necessity 
of public policy has accompanied refusal of requests for information. The fol- 
lowing reply, for example, was received by a Senate Post Office and Civil Service 
Subcommittee investigating the administration of the Federal employees’ secu- 
wd program, when the subcommittee directed a request to the Civil Service Com- 
mission : 

“The security file which you requested is in the possession of the Civil Service 
Commission but it would not be appropriate for me to furnish it to your sub- 
committee. As you know, investigative information and privileged communi- 
cations in the custody of the executive branch of the Government have long been 
withheld from the Congress and its committees for reasons of public policy and 
in order to maintain the separation of powers between the executive and legis- 
lative branch.” 

When the Senate Permanent Subcommittee on Investigations required ma- 
terials relating to three school approved for training veterans, the Veterans’ 
Administration would not furnish the bulk of the data because it “‘pertained to 
matters of internal administraion, including conclusions among its officials— 
legal and administrative reports from field officers and instructions to such offi- 
cers.” A portion of their further reply, it will be noted, was taken verbatim 
‘from the President’s May 17 letter: 

“These are documents which, since the establishment of the Government under 
the Federal Constitution, have been held not subject to release to congressional 
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committees for the reason that it is essential to efficient and effective administra- 
tion that employees of the executive branch of the Government be in a position 
to be completely candid in advising with each other on official matters and be 
cause it is not in the public interest that any of the discussions concurring such 
advices be disclosed.” 

Senator McClellan comments further on this withholding that “It is of interest 
that much of the correspondence the Veterans’ Administration refused to furnish, 
were letters from the administration to outside individuals, such as officers or 
attorneys of the schools involved. Later the Veterans’ Administration recon- 
sidered and apparently determined that they were not within the purview of 
President Eisenhower's letter, and they were subsequently furnished the sub- 
committee.” (See reply from Senate Permanent Subcommittee on Investiga- 
tions. ) 

Perhaps one of the more extreme instances illustrating the confusion as to 
the proper basis for withholding is described in the reply of the Veterans’ Ad- 
ministration (p. 420). A Post Office and Civil Service subcommittee had asked 
for personnel and security data in connection with employment of certain people 
by the agency. Four different reasons are given by this independent agency 
for not surrendering the various documents. 

(1) Executive Order 10450; 

(2) Executive Order 10501; 

(3) The doctrine of separation of powers between the executive and legisla- 
tive branches of the Government, and the President's May 17, 1954, letter, and 
the Attorney General’s memorandum ; and 

(4) Regulations of the Veterans’ Administration. 


NATURE OF MATERIAL WITHHELD 


Secondly, the withholdings are haphazard in the nature of material withheld. 
Presented with such a variety of readymade excuses for not giving out infor- 
mation, an Official is able to withhold from the Congress and the people anything 
he has a mind to withhold. The possibilities, as the survey shows, are infinite. 
From the results of the survey, it is difficult to find a common denominator for 
the different types of information, documents, and materials which agencies and 
departments have refused to release. Taken as a whole, the withholdings 
reported in the subcommittee survey are remarkable in their inconsistency 

The following examples, selected from the replies to the survey letter, prove 
the varied nature of information withheld. 

Interdepartmental communications have often been refused congressional 
committees. For instance, subjects of one controversy were letters from the 
Atomic Energy Commission to the Department of Defense, along with an opinion 
by the AEC General Counsel concerning the authority of the Commission to 
exchange certain information with other countries under agreements for coop- 
eration. Copies of these letters and the opinion were requested by the Joint 
Committee on Atomic Energy. The Commission informed the Joint Committee 
that the documents were internal communications within the executive branch 
of the Government, and considered privileged under the doctrine of separation 
of powers, but that the Commission would waive the privilege with regard to 
one letter and the opinion. The other letter, containing comments and sugges- 
tions of the Atomic Energy Commission, was not released. 

On several occasions, congressional committees have been refused reports 
made by the Inspector General and the Auditor General to the Air Force and 
tothe Army. (See Department of Defense reply, p. 385.) 

Intradepartmental communications have frequently been withheld from Con- 
gress. To refer to an example cited above in connection with another aspect of 
the problem, the Veterans’ Administration refused to furnish data relating to 
schools for veterans because the material included legal and administrative 
reports from field officers and instructions to such officers, as well as conclu- 
sions among Administration officials. 

Senator Fulbright, as chairman of the Senate Banking and Currency Com- 
mittee, reported that during a hearing on the Export Control Act, the Deputy 
Assistant Secretary for International Affairs, Department of Commerce, refused 
to reveal recommendations on scrap export which a bureau director in the 
Department had made to the Secretary. 

The Solicitor of the Post Office Department declined to furnish to a House 
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findings made in connection with a proposed contract for the purchase of motor 
yehicles, because he felt it was an internal management document. 

The Atomic Energy Commission in 1956 refused to furnish to the Joint Con- 
gressional Committee on Atomic Energy AEO staff reports and analyses sum- 
marizing considerations affecting application for reactor safeguard construction 

its which had been issued. The Commission based its refusal on the fact 
that the documents were working papers prepared for internal use of the Com- 
mission and contained the views and opinions of the members of the Commis- 
sion’s staff and its advisers. (Similar withholdings are reported in the survey 
reply of the Atomic Energy Commission, p. 374.) 

Materials relating to foreign affairs have been the subject of withholding from 
Congress. For instance, the International List of Controlled Items and other 
documents relating to East-West trade controls were withheld from the Senate 
Permanent Investigations Subcommittee in a joint refusal by three departments 
and an agency, although some of the material had been published in a British 
Government periodical. Another time, terms of agreements between oil com- 
panies and the Iranian Government, and copies of arrangements made in connec- 
tion with these agreements were refused this same Senate subcommittee by the 
State Department. (See reply and exhibits of the Senate Permanent Investiga- 
tions Subcommittee, p. 301.) 

Data and files on cases before quasi-judicial agencies have been refused Con- 
gress. For example, the Senate Banking and Currency Committee was told by 
the Securities and Exchange Commission that the Commission could not release 
investigation files for a case pending before the Commission, or confidential and 
public files for another case which had been before the Commission. 

Data relating to the administration of justice has been withheld. The Justice 
Department has consistently withheld grand jury transcript and documents 
obtained pursuant to grand jury subpena which have not become matters of public 
record, as Well as reports of the Federal Bureau of Investigation. It has also 
refused to furnish information from a closed file on a criminal matter, and 
information submitted by companies in connection with a voluntary merger 
clearance program. (See p. 352.) 

Numerous instances of withholding of material relating to personnel security 
files were reported by the Government Employees Security Subcommittee, and 
other Senate subcommittees. Time after time,:according to committee reports, 
personnel documents and files were refused by the Department of State, the 
Veterans’ Administration, the Defense Department, and other agencies and 
departments. (See, for example, survey replies of the Civil Service Commis- 
sion, the Central Intelligence Agency, and the Post Office Civil Service Sub- 
committee on Government Employees Security Program, pp. 378, 376, and 362.) 


WHO WITHHOLDS? 


The survey has served to demonstrate in another way the haphazard nature 
of withholdings by illustrating the various levels at which material is with- 
held. Apparently almost anyone in the executive branch determines what shall 
be withheld and when it shall be withheld, from the President himself on down 
through the ranks of his subordinates. As authority becomes less concentrated, 
the withholdings, it seems, would become more dubious, because they are further 
from knowledge of the Chief Executive. 

Some withholdings occur with the knowledge and consent of the President. 
For instance, the Director of the Bureau of the Budget refused certain records 
to a subcommittee “after discussion with the President.” (See survey reply 
from Bureau of the Budget, p. 395.) In another case, the head of an independ- 
ent agency refused to furnish information on the advice of the Attorney General, 
and through specific instruction from the President’s special counsel. 

One withholding approached the Cabinet level when three department heads 
and an agency director concurred in withholdings from the Senate Permanent 
Investigations Subcommittee. In this case, the Acting Secretary of State re- 
fused on behalf of the State Department, the the Secretary of Defense, the Secre- 
tary of Commerce, and the Director of the International Cooperation Adminis- 
tration. See reply of the Senate Permanent Investigations Subcommittee and 
the Department of State reply, pp. 301 and 394.) 

In many instances cited in the survey, the withholding officer is the head of 
the department. One example of withholding at this level of authority as re- 
ported by Senator McClellan, chairman of the Senate Permanent Subcommittee 
on Investigations, occurred when the Secretary of Commerce refused to Jet the 
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subcommittee review minutes as well as recommendations made to and by the 
Joint Operating Committee of the Advisory Committee on Export Policy. (See 
reply from Senate Permanent Investigations Committee of the Government 
Operations Committee, and exhibits attached.) 

In a great many cases reported in the survey, the withholding officer has beep 
the alter ego of the head of a department. A request directed by Senator Hen. 
nings to the Attorney General was refused by the Deputy Attorney General, 
The Administrative Assistant to the Secretary of Interior withheld in the name 
of the Department of the Interior, according to the survey reply from that De- 
partment. (Seep.3s8.) The Acting Secretary and the Assistant Secretary of the 
Interior responded to other requests for information. (See reply from Depart- 
ment of the Interior, pp. 390, 391.) In another withholding the Acting Secretary 
of State spoke for the State Department. Many other examples of this practice 
can be seen in the survey replies. 

The heads of independent agencies withheld for their agencies in several in- 
stances. For example, the Administrator of Veterans’ Affairs has declined for 
the Veterans’ Administration, and the Chairman of the Securities and Exchange 
Commission has refused in the name of his Commission. (See replies from those 
agencies, pp. 415, 419.) 

However, the survey shows that withholdings also occur further down the 
line of authority. For instance, Department of Commerce Deputy Assistant 
Secretary for International Affairs refused to answer a question put to him by 
the chairman of a Senate Banking and Currency Subcommittee investigating 
export policies. Another example of decisions to withhold being made at a 
lower level can be seen in the refusal of the Administrator of the Bureau of 
Security and Consular Affairs in the State Department to supply the Constitu- 
tional Rights Subcommittee with information relating to passport procedures. 

Taken as a whole, these examples from the survey and other instances cited 
in the survey replies demonstrate that withholdings occur at almost all levels of 
authority in the executive branch. 


Appenpix Exuieir 16 (B). Lerrer to S—ENATE CoMMITTEES AND 
SUBCOMMITTEES 


Senator Hennings, as chairman of the Subcommittee on Constitutional Rights, 
addressed the following letter to the chairmen of all Senate committees and the 
joint committees of Congress: 

UNITED States SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
May 29, 1956. 

DEAR SENATOR : The Subcommittee on Constitutional Rights is conduct- 
ing a study of the withholding of information from Congress by various execu- 
tive departments and independent agencies, with particular emphasis on cases 
in which the letter written by President Eisenhower to Defense Secretary Wil- 
son on May 17, 1954, has been used to justify such withholding. 

The President’s letter of May 17, 1954, you will remember, was written in 
connection with the Army-McCarthy hearings before the Special Subcommittee 
on Investigations of the Committee on Government Operations, and included a 
memorandum to the President from the Attorney General setting forth various 
precedents to support the asserted right of executive departments and agencies 
to withhold papers and information from Congress. 

I would appreciate greatly your informing this subcommittee of all occasions 
on which any executive department or executive officer of any independent 
agency has refused to give information to your committee since May 17, 1954. 
Please indicate the reasons given for any such refusals, whether they involved 
the May 17, 1954, letter or not. 

Thank you for your cooperation in this matter. 

Very truly yours, 





Tuomas C. HENNINGS, Jr., Chairman. 
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Apprnpix Exuisir 16 (C). Rertms From Commirrers 


UNITED STATES SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
June 1, 1956. 
Hon. THomMAS C. HENNINGS, Jr. 
Chairman, Subcommittee on Constitutional Righis, 
Senate Committee on the Judiciary, Washington, D.C. 


Dear SENATOR: Receipt is acknowledged of your letter of May 29, in which you 
request that I furnish your subcommittee with any instances on which any 
executive department or executive officer or any independent agency may have 
refused to give information to my committee, since May 17, 1954. 

I wish to state that I know of no instance when the Senate Committee on Agri- 
enlture and Forestry has been refused information by any executive department, 
executive officer, or independent agency. 

With kindest regards, I am, 

Sincerely yours, 
ALLEN J. ELLENDER, Chairman. 





UNITED STATES SENATE, 
COMMITTEE ON ARMED SERVICES, 
June 5, 1956. 
Hon. THomaAS C. HENNINGS, Jr. 
Chairman, Subcommittee on Constitutional Rights, Committee on Judiciary, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: Permit me to acknowledge receipt of your letter request- 
ing information regarding any instances in which the executive branch of the Gov- 
ernment may have denied information to the Armed Services Committee on the 
basis of a letter from the President to the Secretary of Defense dated May 17, 
1954. 

Insofar as I can recall, the committee has not been denied any requested infor- 
mation during the period involved, either on the basis of this letter or for other 
reasons. 

With best wishes, I am, 

Sincerely, 
RIcHARD B. RUSSELL. 


UNITED STATES SENATE, 
Washington, D. C., June 7, 1956. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 

Dear SENATOR HENNINGS: This is in reply to your letter of May 29, 1956, con- 
cerning information received by Congress from various executive departments 
and independent agencies. 

In my capacity as chairman of the Subcommittee on Military Construction 
and chairman of the Subcommittee on Officer Grade Limitations, I, of course, 
deal primarily with the military departments. I believe I can say in all fair- 
ness that whenever we have asked for information the military departments 
have cheerfully furnished it. Sometimes it must be of a classified nature and 
this in the interest of security is understandable. 

Trusting that this reply will be of some benefit, I remain, 

Most sincerely, 
JOHN STENNIS. 


UnIrep STATES SENATE, 
COMMITTEE ON ARMED SERVICES, 
June 1, 1956. 
Hon. Toomas C. HENNINGS, 
Chairman, Subcommittee on Constitutional Rights, United States Senate, 
Washington, D.C. 


Dear Tom: Your good letters of May 29, I will get into it re my committees, 
and if there is any question of withholding information, I will take the liberty 
of sending it to you pronto. 

We may have a case, and I am checking. 

Regards. 

Sincerely, 
Stuart SYMINGTON. 








294 FREEDOM OF INFORMATION IN GOVERNMENT 


(On July 16, Senator Symington reported that there had been no 
instances of withholding during the period under study.) 


Unitep States SENATE, 
COMMITTEE ON APPROPRIATIONS, 
June 1, 1956, 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: I have received your letter of May 29, 1956, concern- 
ing the study you are conducting of the withholding of information from Congress 
by various executive departments and independent agencies. 

This is to advise you that my Subcommittee on Department of Interior Appro- 
priations has experienced no difficulty in securing information from the Depart- 
ment of the Interior. 

Yours very sincerely, 
CARL HAYDEN, Chairman. 


UNITED STATES SENATE, 
COM MITTEE ON APPROPRIATIONS, 
June 4, 1956, 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 


Dear SENATOR HENNINGS: This letter is in reply to your letter of May 29, 1956, 
in which you request a list of all occasions on which the Department of Defense 
has refused to provide information to the Defense Department Subcommittee of 
the Senate Appropriations Committee since May 17, 1954. 

I know of no instance in which the Department of Defense has refused to 
provide information to the subcommittee. 

Yours very sincerely, 
DENNIS CHAVEZ, 
Chairman, Subcommittee on Department of Defense. 


UNITED STaTes SENATE, 
APPROPRIATIONS SUBCOMMITTEE ON DEPARTMENTS 
OF COMMERCE AND RELATED AGENCIES, 
June 6, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


My Dear Senator: Thank you kindly for your letter of May 29 requesting in- 
formation concerning any refusals of any executive department or executive 
officer or any independent agency to give information to my committees since 
May 17, 1954. 

I appreciate the opportunity to furnish information of this nature for consid- 
eration by your subcommittee, but I am pleased to advise that I know of no such 
refusal in connection with any of my committee work. 

With kind personal regards, I remain, 

Yours faithfully, 
SpPESSARD L. HOLLAND. 


Unitep States SENATE, 
COMMITTEE ON APPROPRIATIONS, 
June 4, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear Tom: This is to acknowledge and thank you for your letter of May 29, 
inquiring if the executive departments or executive officers or independent 
agencies have refused to give information to the subcommittees of which I am 
chairman on or after May 17, 1954. 
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To my knowledge, there has been no instance since May 17, 1954, in which 
my subcommittees have had occasion to request information from the executive 
departments, that any information has been withheld. 

With cordial good wishes, I am, 

Sincerely yours, 
EARLE C. CLEMENTS. 


Unrrep States SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
May 31, 1956. 
Hon. THOMAS C. HENNINGS, Jr.. : 
United States Senate, Washington, D.C. 


Dear Tom: I am pleased to be able to inform you in response to your letter 
of May 29 that neither the Treasury nor Post Office Department has ever declined 
to give my subcommittee requested information. But, of course, we have never 
requested any information that could even rémotely be called classified. 

With kindest regards, I am, 

Sincerely yours, 
A. WILLIS ROBERTSON. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 
June 6, 1956. 
Hon THOMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 

Dear Tom: Pursuant to your letter of May 29, 1956, I have made inquiry to 
determine whether any executive department or executive officer or any independ- 
ent agency has refused to give information to the Housing Subcommittee since its 
date of origin, March 18, 1955. No instance of any such refusal has been noted. 

Prior to that time, an investigation of housing was conducted by the Banking 
and Currency Committee, beginning April 19, 1954. There is no record that any 
Federal agency or employee refused to provide information on housing matters 
during the period of April 19, 1954, to March 18, 1955. 

Sincerely yours, 
JOHN SPARKMAN. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
June 15, 1956. 
Hon. THomMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

Dear SENATOR HENNINGS: I have your two letters of May 29 addressed to me as 
chairman of the Senate Committee on- Banking and Currency and the Subcom- 
mittee on International Finance. 

The only oceasion on which any executive department or executive officer or 
any independent agency has refused to give information to this committee or 
this subcommittee since May 17, 1954, occurred on April 19, 1956. 

At a hearing on the bill 8S. 3238, to extend the Export Control Act, Mr. Mar- 
shall M. Smith, Deputy Assistant Secretary for International Affairs, Depart- 
ment of Commerce, refused to answer a question which I put to him. Mr. 
Smith’s testimony appears beginning on page 8 and continues though page 31 of 
the enclosed hearings. The particular incident is reported on page 26 of these 
hearings. 

You will note that Mr. Smith did not cite the May 17, 1954 letter. He stated 
as his reason for not furnishing the requested information that, “I think it in- 
volves a legal point, but also because I think it is not material, because we had 
other recommendations, and all of the recommendations were not the same; and 
ultimately the Secretary had to exercise his best judgment in a mass of what you 
might call conflicting recommendations.” 

Sincerely yours, 
J. W. Futsricut, Chairman. 
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“With respect to your request to see our files in the Libby, McNeill & Libby 
proxy contest, we have been served by the defendants in S. E. C. v. Mitchell May, 
Jr. et al., litigation arising out of that contest, with a notice of appeal in the 
Court of Appeals for the Second Circuit from the entry of a secondary injune- 
tion obtained in that case. Since this matter is still in litigation, it is the Com. 
mission’s view, With which I am sure you will agree, that it would be inappro- 
priate to disclose those files or discuss this case outside the court. Immediately 
upon the termination of the litigation, we will, of course, welcome your com- 
mittee’s review of our files.” 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
June 15, 1956. 
Hon. THomas C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: In reply to your letter of May 29, I am informed by 
the staff of the Committee on Banking and Currency that to their knowledge 
there have been no occasions on which any executive department or executive 
officer or any independent agency has refused to give information to the Sub- 
committee on Small Business of the Senate Committee on Banking and Currency 
since May 17, 1954. 

Sincerely yours, 
WAYNE MORSE, 
Chairman, Subcommittee on Small Business. 


UNITED STATES SENATE, 
COMMITTEE ON THE DISTRICT OF COLUMBIA, 
June 5, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


Dear SENATOR HENNINGS: In the absence of Senator Neely, I am taking the 
liberty of replying to your letter of May 29, 1956, in which you inquire as to 
whether there have been any occasions where any executive department or 
executive officer or any independent agency has refused to give information to 
this committee since May 17, 1954. 

The committee has not had an occasion to request information from the above 
sources during the period of time mentioned in your letter. 

Trusting that the above supplies the information requested, I am, 

Respectfully yours, 


WILLIAM P. GULLEDGE, Counsel, 


UNITED STATES SENATE, 
COMMITTEE ON THE District oF COLUMBIA, 
June 5, 1956. 


Hon. THomaAs C. HENNINGS, Jr., 
Chairman, Committee on Constitutional Rights, Committee on the Judici- 
ary, United States Senate, Washington, D.C. 

DeaR SENATOR HENNINGS: Please let me acknowledge receipt of your letter of 
May 29, 1956, addressed to me as chairman of the Subcommittee on Judiciary 
of this committee, in which you inquire as to whether any executive depart- 
ment or executive officer or any independent agency has refused to give informa- 
tion to this subcommittee since May 17, 1954. 

The Judiciary Subcommittee has not requested any information from the above 
sources during the period of time mentioned in-yourietter. 

Trusting that this answers your inquiry and with kind regards, I am 

Sincerely yours, 


WAYNE MORSE. 
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UNITED STATES SENATE, 
COMMITTEE ON FINANCE, 
June 11, 1956. 
Hon. THoMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Senate Committee on 
the Judiciary, Washington, D.C. 

DEAR SENATOR HENNINGS: This is in response to your inquiry for the Subcom- 
mittee on Constitutional Rights relative to Executive Departments and officers 
withholding information. 

I have no worthwhile instances to report at present. 

With my very best wishes, 

Faithfully yours, 


Harry F. Byrp. 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 7, 1956. 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: Thank you for your letter of May 29, 1956, concern: 
ing a study which your subcommittee is making of the withholding of information 
from Congress by various executive departments and independent agencies. 

There appears to be no instance where any executive department or executive 
officer or any independent agency has refused to give information to the Com- 
mittee on Foreign Relations since May 17, 1954. 

I appreciate your giving this committee an opportunity to furnish this infor- 
mation. 

Sincerely yours, 
WALTER F’. George, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 


June 7, 1956. 
Hon. THoMAs C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Righis, 
United States Senate, Washington, D.C. 


DeAR SENATOR HENNINGS: As the enclosed letter states, there have been no 
instances in which any executive department or independent agency has withheld 
information from the Subcommittee on American Republics Affairs. 

Sincerely yours, 
WAYNE MORSE. 


(Following is the letter referred to by Senator Morse :) 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 


June 6, 1956. 
Hon. WAYNE Morsg, 


United States Senate, 
Washington, D.C. 


DEAR SENATOR Morse: This will acknowledge your note of June 1 transmitting 
a letter to you from Senator Hennings inquiring of any instances in which the 
Subcommittee on American Republics Affairs of the Foreign Relations Committee 
has been denied information by the executive branch since May 17, 1954. 
To my knowledge, there have been no such instances. 
Sincerely, 


Pat M. Hort, Consultant. 
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(On July 16, Senator Symington reported that there had been no 
instances of withholding during the period under study.) 


UNITED STaTes SENATE, 
COMMITTEE ON APPROPRIATIONS, 
June 1, 1956. 
Hon. THomas C. HENNINGsS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

DEAR SENATOR HENNINGS: I have received your letter of May 29, 1956, concern- 
ing the study you are conducting of the withholding of information from Congress 
by various executive departments and independent agencies. 

This is to advise you that my Subcommittee on Department of Interior Appro- 
priations has experienced no difficulty in securing information from the Depart- 
ment of the Interior. 

Yours very sincerely, 
CaRL HaypDEN, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
June 4, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: This letter is in reply to your letter of May 29, 1956, 
in which you request a list of all occasions on which the Department of Defense 
has refused to provide information to the Defense Department Subcommittee of 
the Senate Appropriations Committee since May 17, 1954. 

I know of no instance in which the Department of Defense has refused to 
provide information to the subcommittee. 

Yours very sincerely, 
DENNIS CHAVEZ, 
Chairman, Subcommittee on Department of Defense. 


UNITED STATES SENATE, 
APPROPRIATIONS SUBCOMMITTEE ON DEPARTMENTS 
OF COMMERCE AND RELATED AGENCIES, 
June 6, 1956. 
Hon. THomAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


My Dear SENATOR: Thank you kindly for your letter of May 29 requesting in- 
formation concerning any refusals of any executive department or executive 
officer or any independent agency to give information to my committees since 
May 17, 1954. 

I appreciate the opportunity to furnish information of this nature for consid- 
eration by your subcommittee, but I am pleased to advise that I know of no such 
refusal in connection with any of my committee work. 

With kind personal regards, I remain, 

Yours faithfully, 
SPESSARD L. HOLLAND. 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
June 4, 1956. 
Hon. THomMAsS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear Tom: This is to acknowledge and thank you for your letter of May 29, 
inquiring if the executive departments or executive officers or independent 
agencies have refused to give information to the subcommittees of which I am 
chairman on or after May 17, 1954. 
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To my knowledge, there has been no instance since May 17, 1954, in which 
my subcommittees have had occasion to request information from the executive 
departments, that any information has been withheld. 

With cordial good wishes, I am, 

Sincerely yours, 
EARLE C. CLEMENTS. 


Unrrep STates SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
May 31, 1956. 
Hon. THOMAS C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 


Dear Tom: I am pleased to be able to inform you in response to your letter 
of May 29 that neither the Treasury nor Post Office Department has ever declined 
to give my subcommittee requested information. But, of course, we have never 
requested any information that could even rémotely be called classified. 

With kindest regards, I am, 

Sincerely yours, 
A. WILLIS ROBERTSON. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 
June 6, 1956. 
Hon THOMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 

Dear Tom: Pursuant to your letter of May 29, 1956, I have made inquiry to 
determine whether any executive department or executive officer or any independ- 
ent agency has refused to give information to the Housing Subcommittee since its 
date of origin, March 18, 1955. No instance of any such refusal has been noted. 

Prior to that time, an investigation of housing was conducted by the Banking 
and Currency Committee, beginning April 19, 1954. There is no record that any 
Federal agency or employee refused to provide information on housing matters 
during the period of April 19, 1954, to March 18, 1955. 

Sincerely yours, 
JOHN SPARKMAN. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
June 15, 1956. 
Hon. THomAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

DeAR SENATOR HENNINGS: I have your two letters of May 29 addressed to me as 
chairman of the Senate Committee on- Banking and Currency and the Subcom- 
mittee on International Finance. 

The only occasion on which any executive department or executive officer or 
any independent agency has refused to give information to this committee or 
this subcommittee since May 17, 1954, occurred on April 19, 1956. 

At a hearing on the bill 8. 3238, to extend the Export Control Act, Mr. Mar- 
shall M. Smith, Deputy Assistant Secretary for International Affairs, Depart- 
ment of Commerce, refused to answer a question which I put to him. Mr. 
Smith’s testimony appears beginning on page 8 and continues though page 31 of 
the enclosed hearings. The particular incident is reported on page 26 of these 
hearings. 

You will note that Mr. Smith did not cite the May 17, 1954 letter. He stated 
as his reason for not furnishing the requested information that, “I think it in- 
volves a legal point, but also because I think it is not material, because we had 
other recommendations, and all of the recommendations were not the same; and 
ultimately the Secretary had to exercise his best judgment in a mass of what you 
might call conflicting recommendations.” 

Sincerely yours, 
J. W. FuLsricut, Chairman. 
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(The instance reported is set forth below as it appears on pp. 25-26 
of the hearings on 8S. 3238 before a subcommittee of the Senate Bank- 
ing and Currency Committee, April 19, 1956 :) 


Mr. SmirH. Not recently. We have had 1 or 2 requests in the past year for 
a special consideration in the matter of copper and aluminum, but I would say 
those are very isolated cases. 

The CHAIRMAN. What countries did they come from? Do you remember? 

Mr. SmitrH. The requests? I doubt if I would want to put that on the record, 
Mr. Chairman. I would be glad to tell off the record. 

The CHAIRMAN. Why? Do you think it is classified material? 

Mr. Smitu. No, I do not know that it is classified, but I doubt if it would be 
in the public interest to give out that kind of information for reasons I will 
be glad to explain to you. 

The CHAIRMAN. Well, we will receive your reasons in private then. I had no 
idea there was any such consideration involved in the administration of this 
act at this time. 

Mr. SmirH. It does not happen very often. 

The CHAIRMAN. It does not involve the Soviet bloc, does it? 

Mr. SmirH. To some—there is a problem of security as well as short supply 
involved. 

The CHAIRMAN. What part does the BDSA play in the administration of this 
act? 

Mr. SmirH. The BDSA only serves to provide us with information on the 
domestic situation. 

The CHAIRMAN. Do you consult with them regularly ? 

Mr. SmiruH. Wedo. Yes, sir. 

The CHAIRMAN. With whom do you consult in the BDSA with regard, for 
example, to steel scrap? 

Mr. SmirxH. We consult with the Deputy Director and the head and other mem- 
bers of the Iron and Steel Division. 

The CHAIRMAN. Who are they? 

Mr. SmirH. The current Director is a recent appointee, and I do not recall 
his name. The Deputy Director is Mr. Halcomb. He is permanent, but the 
Director is a WOC, and they are changing. 

The CHAIRMAN. Who is he? 

Mr. Smiru. I do not recall his name, sir. He is a recent arrival there in the 
organization. 

The CHAIRMAN. Who was his predecessor? 

Mr. Sir. His predecessor was—I know these people but I cannot recall his 
name. 

The CHAIRMAN. Did he not make a very strong impression upon you in con- 
sulting with you? 

Mr. SmirnH. I am sorry to say these people—I have every reason to trust them, 
but as I say I only meet them very occasionally, and they are changing so fast— 
they come for 6 months, and by the time you get to know them they are gone. 

The CHAIRMAN. I think the record ought to show who they are. I do not know 
who they are either. 

Mr. SmirnH. Mr. Burley is the gentleman’s name; the present Director. 

The CHAIRMAN. John B. Burley? B-u-r-l-e-y? 

Mr. Smirn. Yes. 

The CHAIRMAN. Where is he from? 

Mr. SmiruH. I understand he is from Republic Steel. 

The CHAIRMAN. Did he recommend that you put any obstacle in the way of the 
export of scrap? 

Mr. SmirH. He has not to my knowledge. No. 

The CHAIRMAN. Did his predecessor? 

Mr. SmiruH. His predecessor made recommendations, but I do not think I am at 
liberty to tell you what they were, Mr. Chairman. 

The CHAIRMAN. Why not? Is that a security matter? 

Mr. Smiru. Well, [ think it involves a legal point, but also because I think it is 
not material, because we had other recommendations, and all of the recommenda- 
tions were not the same; and ultimately the Secretary had to exercise his best 
judgment in a mass of what you might call conflicting recommendations. 
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UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 


: June 15, 1956. 
Hon. THomMAsS C. HENNINGs, Jr., 


Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D. C. 


Deak SENATOR HENNINGS: In reply to your letter of May 29, I am informed by 
the staff of the Committee on Banking and Currency that to their knowledge 
there have been no occasions on which any executive department or executive 
officer or any independent agency has refused to give information to the Sub- 
committee on Production and Stabilization of the Senate Committee on Banking 
and Currency since May 17, 1954. 

Sincerely yours, 
J. ALLEN FREAR, Jr., 
Chairman, Subconvnittee on Production and Stabilization. 


UNITED STATES SENATE, 
Washington, D. C., June 16, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear Tom: I have your letter of May 29, asking for any information which I 
may have regarding occasions on which any executive department or executive 
officer or any independent agency has refused to give information to my commit- 
tee. 

As chairman of the Subcommittee on Securities of the Banking and Currency 
Committee, I send you herewith a memorandum prepared by Mr. Myer Feldman, 
of the staff of the committee. I think you will find Mr. Feldman’s memorandum 
self-explanatory. 

I wish to say, however, the committe never pushed to an issue either of the 
cases referred to in Mr. Feldman’s memorandum. In all probability, therefore, 
they are not clear cases of the sort that would interest your subcommittee. 

With best wishes, I am 

Yours very sincerely, 
HerserRt LEHMAN. 


JUNE 13, 1956. 
Memorandum to: Senator Lehman. 
From: Myer Feldman. 


Bob Kubie has called to my attention the letter you received from Senator 
Hennings asking whether any executive department or independent agency has 
refused to give information to you since May 17, 1954. 

The only instance in which information has been refused the Subcommittee 
on Securities was when you requested, in a letter dated October 18, 1955, that 
the Securities and Exchange Commission make available to the committee “the 
investigation files of the Commission upon Russell McPhail and all of the files 
of the Commission, both confidential and public, in the Libby-McNeill & Libby 
proxy contest.” 

In a letter dated November 10, 1955, Chairman Armstrong stated: 

“This will acknowledge your letter of October 18, 1955. Normally, we would 
be most happy to have your committee review our investigative file on Russell 
McPhail together with the files relating to the Libby, McNeill & Libby proxy 
contest. There are, however, certain problems. 

“With respect to Russell McPhail, this investigation is still open and in prog- 
ress. It has been the consistent policy of the Commission not to release its 
pending investigation files. It has been our belief that such release might impair 
the integrity of the Commission's investigative process and seriously interfere 
with the Commission’s responsibility of appropriate enforcement action, in case 
this becomes necessary. Our staff would, however, be happy to discuss the 
McPhail investigation with Mr. Feldman. We do not at present know what 
information he would desire on this subject but it may well be that we can pro- 
vide him with sufficient material in the form of summaries or otherwise to meet 
his needs. A similar procedure was followed this spring in connection with 
information about certain investigations which was desired by your committee 
in connection with certain phases of the stock market study with mutually 
satisfactory results. 
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“With respect to your request to see our files in the Libby, McNeill & Libby 
proxy contest, we have been served by the defendants in S. E. C. v. Mitchell May, 
Jr. et al., litigation arising out of that contest, with a notice of appeal in the 
Court of Appeals for the Second Circuit from the entry of a secondary injune-. 
tion obtained in that case. Since this matter is still in litigation, it is the Com- 
mission’s view, with which I am sure you will agree, that it would be inappro- 
priate to disclose those files or discuss this case outside the court. Immediately 
upon the termination of the litigation, we will, of course, welcome your com- 
mittee’s review of our files.” 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
June 15, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: In reply to your letter of May 29, I am informed by 
the staff of the Committee on Banking and Currency that to their knowledge 
there have been no occasions on which any executive department or executive 
officer or any independent agency has refused to give information to the Sub- 
committee on Small Business of the Senate Committee on Banking and Currency 
since May 17, 1954. 

Sincerely yours, 
WAYNE Morse, 
Chairman, Subcommittee on Small Business. 


UNITED STATES SENATE, 
COMMITTEE ON THE DISTRICT OF COLUMBIA, 
June 5, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: In the absence of Senator Neely, I am taking the 
liberty of replying to your letter of May 29, 1956, in which you inquire as to 
whether there have been any occasions where any executive department or 
executive officer or any independent agency has refused to give information to 
this committee since May 17, 1954. 

The committee has not had an occasion to request information from the above 
sources during the period of time mentioned in your letter. 

Trusting that the above supplies the information requested, I am, 

Respectfully yours, 


WILLIAM P. GULLEDGE, Counsel. 


UNITED STATES SENATE, 
COMMITTEE ON THE District oF COLUMBIA, 
June 5, 1956. 
Hon. THomaAs C. HENNINGS, Jr., 
Chairman, Committee on Constitutional Rights, Committee on the Judici- 
ary, United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: Please let me acknowledge receipt of your letter of 
May 29, 1956, addressed to me as chairman of the Subcommittee on Judiciary 
of this committee, in which you inquire as to whether any executive depart- 
ment or executive officer or any independent agency has refused to give informa- 
tion to this subcommittee since May 17, 1954. 

The Judiciary Subcommittee has not requested any information from the above 
sources during the period of time mentioned in-yvourtetter. 

Trusting that this answers your inquiry and with kind regards, I am 

Sincerely yours, 
WAYNE MORSE. 
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UNITED STATES SENATE, 
COMMITTEE ON FINANCE, 
June 11, 1956. 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Senate Committee on 
the Judiciary, Washington, D.C. 


DEAR SENATOR HENNINGS: This is in response to your inquiry for the Subcom- 
mittee on Constitutional Rights relative to Executive Departments and officers 
withholding information. 

I have no worthwhile instances to report at present. 

With my very best wishes, 

Faithfully yours, 
Harry F. Byrp. 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 7, 1956. 
Hon. THOMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


DeAR SENATOR HENNINGS: Thank you for your letter of May 29, 1956, concern: 
ing a study which your subcommittee is making of the withholding of information 
from Congress by various executive departments and independent agencies. 

There appears to be no instance where any executive department or executive 
officer or any independent agency has refused to give information to the Com- 
mittee on Foreign Relations since May 17, 1954. 

I appreciate your giving this committee an opportunity to furnish this infor- 
mation. 

Sincerely yours, 
WALTER F’. George, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 7, 1956. 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 


DeAR SENATOR HENNINGS: As the enclosed letter states, there have been no 
instances in which any executive department or independent agency has withheld 
information from the Subcommittee on American Republics Affairs. 

Sincerely yours, 
WAYNE MORSE. 


(Following is the letter referred to by Senator Morse :) 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 6, 1956. 
Hon. WAYNE Morse, 
United States Senate, 
Washington, D.C. 


DEAR SENATOR Morse: This will acknowledge your note of June 1 transmitting 
a letter to you from Senator Hennings inquiring of any instances in which the 
Subcommittee on American Republics Affairs of the Foreign Relations Committee 
has been denied information by the executive branch since May 17, 1954. 

To my knowledge, there have been no such instances. 

Sincerely, 
Pat M. Hott, Consultant. 
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UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 9, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: I refer to your letter of May 29, 1956, requesting 
information with respect to any occasions when the Foreign Relations Sub- 
committee on Economics and Social Affairs may have been denied information 
by any of the executive agencies. 

The late Senator Barkley served as chairman of that subcommittee and as 
of the present time no successor has been appointed. 

To the best of the knowledge of the staff members of the Committee on Foreign 
Relations who worked with Senator Barkley, there was no occasion when his 
subcommittee was denied information which it requested from any executive 
department, officer, or independent agency. 

Sincerely yours, 


CARL Marcy, 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 9, 1956. 
Hon. THomMAs C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


Dear SENATOR HeENNINGS: Thank you for your letter of May 29 asking for 
information about any occasion when the Subcommittee on European Affairs 
of the Committee on Foreign Relations may have been denied information which 
it requested from any executive department, executive officer, or independent 
agency. 

To the best of my knowledge, there has been no occasion since May 17, 1954, 
when the subcommittee has been denied any information which it sought. 

Sincerely yours, 
JOHN SPARKMAN, 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 9, 1956. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


DeAR SENATOR HeENNINGS: Thank you for your letter of May 29 asking for 
information about any occasion when the Subcommittee on Far Eastern Affairs 
of the Committee on Foreign Relations may have been denied information which 
it requested from any executive department, executive officer, or independent 
agency. 

To the best of my knowledge, there has been no occasion since May 17, 1954, 
when the subcommittee has been denied any information which it has sought. 

Sincerely yours, 


J. W. FULsricHt. 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 9, 1956. 
Hon. THomAs ©. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


Dear SenATOR HENNINGS: Thank you for your letter of May 29 asking for 
information about any occasion when the Subcommittee on Near Hastern and 
African Affairs of the Committee on Foreign Relations may have been denied 
information which it requested from any executive department, executive officer 
or independent agency. 

To the best of my knowledge, there has been no occasion since May 17, 1954 
when the subcommittee has been denied any information which it has sought. 

Sincerely yours, 
THEODORE FRANCIS GREEN. 
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UnitTep STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
June 12, 1956. 
Hon. THomAs C, HENNINGS, Jr., 
United States Senate, Washington, D. C. 


Deak SENATOR HeNNINGS: Thank you for your letter of May 29 asking for 
information about any occasion when the Subcommittee on United Nations 
Affairs of the Committee on Foreign Relations may have been denied informa- 
tion which it requested from any executive department, executive officer or inde- 
pendent agency. 

To the best of my knowledge, there has been no occasion since May 17, 1954, 
when the subcommittee has been denied any information which it has sought. 

Sincerely yours, 
HusBert H. HUMPHREY. 






UNITED STATES SENATE, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS, 
July 2, 1956. 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights of the Committee on 
the Judiciary, Washington, D.C. 


My Dear SENATOR: In response to your letter of May 29, 1956, the principal 
matters in which the executive department have refused to give information to 
this subcommittee are set forth below. 


EAST-WEST TRADE 





The executive department suppressed information concerning the activities of 
an interdepartmental committee known as the Joint Operating Committee com- 
posed of representatives principally from the Departments of Commerce, Defense, 
State, and the Foreign Operations Administration, now International Coopera- 
tion Administration. 

The President’s letter of May 17, 1954, was cited in a letter of Assistant Secre- 
tary of State Hoover, dated February 20, 1956 (see pp. 262 and 263 of pt. 1 of 
the subcommittee’s hearings on East-West trade, a copy of which is attached). 
Other pertinent correspondence relating to the suppression of information can 
also be found on pages 2738, 275-277, 280-281, 282-284. 

These departments and agencies likewise refused to give to this subcommittee 
information concerning the revisions of the Battle Act list and the international 
list which took place in 1954, except on a classified basis, even though this infor- 
mation was openly published in an official British Government organ, the Board 
of Trade Journal, on October 16, 1954. (See hearings, pt. II, p. 532 attached.) 

From time to time there have been other occasions which show a growing 
tendency on the part of the executive departments to suppress information from 
Congress. 

Prior to the East-West trade hearings, staff members of this subcommittee 
were assigned the duty of checking on the illegal traffic in strategic materials, 
principally copper, between the countries of the Western World and the Com- 
munist bloc. Staff members on their arrival in Europe in August 1955, found 
that cablegrams had been sent by Defense, State, and FOA to their respective 
offices abroad to refuse subcommittee staff members classified information re- 
garding such illicit traffic. This information was refused to the staff members 
even though they have proper security clearances. 

Mr. Stassen in his fifth Battle Act Report has misled Congress by stating: 

“Minerals and metals of basic importance to the Soviet military power, such 
as aluminum, copper, nickel, molybdenum, cobalt, magnesium, tungsten, and 
titanium remain on the embargo list.” 

It was only through indirect means that the subcommittee staff discovered 
that copper had been taken off the embargo list and that the official statements 
made by Mr. Stassen were inaccurate and misleading. 


PAKISTAN GRAIN STORAGE ELEVATORS CONSTRUCTION 






Another hearing held in April and May 1955, on the subject of Foreign Opera- 
tions Administration grain storage elevators in Pakistan, involved improprieties 
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in the award of a contract to construct grain elevators in Pakistan with Foreign 
Operations Administration funds. 

Mr. Stassen, then Director of FOA, endeavored to suppress information con- 
cerning these contracts. Copies of certain documents pertinent to the investiga- 
tion were at first refused to the subcommittee staff and members of the sub- 
committee. 

The names of the project managers who were involved in the award of the 
contract were also refused to the subcommittee on orders of Mr. Stassen. Fur- 
thermore, Mr. Stassen refused to allow members of the subcommittee staff to 
interview certain employees of FOA. Subsequently, he relented to the extent 
that he finally made the material available and did permit such interviews but 
only on condition that the Agency’s counsel be present during the interviews. 

It is suggested that you examine pages 2, 3 and 4 of the Committee on Govern- 
ment Operations Report No. 1410, 84th Congress, 2d session, copy of which is 
attached. 


REDEFECTION OF REFUGEES FROM THE IRON CURTAIN COUNTRIES 


Another instance in which suppression of information was encountered was 
in the investigation in 1955, on redefection of refugees from the Iron Curtain 
countries. The subcommittee staff learned that Mr. Stassen, while Director of 
the Foreign Operations Administration, instructed his foreign offices not to sup- 
ply classified information to members of the subcommittee staff even though such 
staff member had security clearances. 


COMMUNIST OWNERSHIP OF GI SCHOOLS 


In conjunction with the subcommittee’s investigation into Communist owner- 
ship of GI schools indirectly receiving funds from the Veterans’ Administration, 
we requested by letter dated September 6, 1955, copies of considerable correspond- 
ence, memorandums, etc., from the Veterans’ Administration relating to three 
schools approved for training veterans. 

In response to this request the Administrator of Veterans’ Affairs wrote Sen- 
ator McClellan under date of September 23, 1955, indicating that he would be 
unable to furnish the bulk of the data requested since they “pertain to matters 
of internal administration, including conclusions among its officials—legal and 
administrative, reports from field officers and instructions to such officers.” 

The Administrator went on to say that: 

“These are documents which, since the establishment of the Government under 
the Federal Constitution, have been held not subject to release to congressional 
committees for the reason that it is essential to efficient and effective administra- 
tion that employees of the executive branch of the Government be in a position 
to be completely candid in advising with each other on official matters and 
because it is not in the public interest that any of the discussions concerning such 
advices be disclosed.” 

It is observed that a portion of the last sentence quoted above is taken verbatim 
from the President’s letter to the Secretary of Defense, dated May 17, 1954. 

It is of interest that much of the correspondence the Veterans’ Administration 
refused to furnish, were letters from the Administration to outside individuals, 
such as officers or attorneys of the schools involved. Later the Veterans’ Admin- 
istration reconsidered and apparently determined that they were not within the 
purview of President Eisenhower’s letter, and they were subsequently furnished 
the subcommittee. 

JUSTICE DEPARTMENT—CLOSED FILES 


Another instance of suppression of information occurred when the subcommit- 
tee recently requested permission to examine a closed file in a criminal matter, 
but which the Justice Department refused to furnish without proper grounds. 


CABINET MEMORANDUM 


More recently the subcommittee had made requests of Mr. Maxwell Rabb, 
secretary of the President’s Cabinet, to testify regarding the disclosure of the 
internal working papers from confidential files of the White House to Mr. J. 
Robert Donovan, the author of The Inside Story. 

This matter is still under investigation and at this time it cannot be completely 
determined whether the facts relating to the source of information made available 
to Mr. Donovan will be suppressed. 
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The subcommittee is in the process of issuing a report on the East-West trade 
matter. Part of this report will be devoted to the suppression of information. 
When this report is approved by the committee, I will be glad to send you copies 
for your perusal. 

I trust that this information will be of some service to your subcommittee. If 
Lean be of any other assistance, kindly advise me. 

Sincerely yours, 
JOHN L, McCLELLAN, Chairman. 


Exuisir A 


(Following is the correspondence referred to by Senator McClellan 
as it appears at pp. 261, 262, 263 of pt. 1 of hearings on East-West 
trade, held before the Permanent Subcommittee on Investigations of 
the Senate Committee on Government Operations, 84th Cong. 2d 
sess. :) 


Letters between Senator John L. McClellan, chairman, Senate Permanent 
Subcommittee on Investigations and all agencies of the Federal Government 
relating to the inquiry of the subcommittee into East-West trade: 


A. STATE DEPARTMENT 
JULY 26, 1955. 
Hon. JoHN Foster DULLEs, 
Secretary of State, Department of State, 
Washington, D.C. 

Dear Mr. Secretary: The Senate Permanent Subcommittee on Investigations 
of the Committee on Government Operations is presently conducting a study into 
the illicit trade with Communist-dominated nations and diversions of strategic 
materials. 

The subcommittee is advised that certain personnel within the Bureau of Eco- 
nomic Affairs of the State Department are assigned to the duty of studying and 
checking reports of improper diversions of strategic materials to areas behind 
the Iron Curtain. It would be appreciated if you would supply to the subcom- 
mittee at an early date the names and titles of such personnel. 

Thank you for your cooperation. 


JoHN L. MCCLELLAN, Chairman. 


DEPARTMENT OF STATE, 
Washington, February 13, 1956. 
Joun L. MCCLELLAN, 

Chairman, Senate Permanent Subcommittee on Investigations, 
United States Senate. 

DEAR SENATOR McCLELLAN: In accordance with our conversation at your 
dffice last Wednesday, February &, in which Mr. Gordon Gray, Assistant Secre- 
tary of Defense, participated, and with your later conversation on February 9 
with Mr. Gray and Mr. Thruston Morton, Assistant Secretary of State, I should 
now like formally te request to appear before your subcommittee in executive 
session at your earliest convenience. My appearance would be for the purpose of 
discussing with you and the other members of your subcommittee the problems 
involved in holding public hearings on the subject which your subcommittee is 
currently investigating, namely East-West trade controls. 

I should like to reiterate that the Department of State, the International Coop- 
eration Administration, and all of the other agencies concerned are anxious 
to cooperate with your subcommittee in this investigation. However, there are 
certain aspects of the subject which are sufficiently sensitive that, in our 
judgment, if they were discussed in publi¢ session it would risk serious injury 
to our international relations and jeopardize our efforts to maintain effective in- 
ternational controls. 

I recognize that your subcommittee will want to know what the considerations 
are of which I speak. It is for that reason that I am asking to appear before you 
in order to give you in executive session the background of this complex problem 
and the various factors which govern our policies with respect to it. I hope 
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that, as a result of the discussions we will have together, the subcommittee wij] 
agree with the position of the executive branch that open hearings on this sub. 
ject should not be held. 
Sincerely yours, 
HERBERT Hoover, Jr., 
Acting Secretary, 


DEPARTMENT OF STATE, 
Washington, February 20, 1956, 
Hon. Jonn L. McCLetian, 
Chairman, Permanent Subcommittee on Investigations, 
United States Senate. 


Dear SENATOR McCLeELAN: During the course of the curent inquiry by the 
subcommittee into East-West trade controls, the subcommittee has made a number 
of requests for information and documents from the executive branch, some 
to the International Cooperation Administration, and others to the Departments 
of Defense and Commerce. The specific requests as to documents relate to the 
international lists, the Battle Act lists, and the working papers and minutes 
of the Joint Operating Committee which was set up as an advisory group in 
the executive branch with relation to the negotiations with our allies in 1954 
concerning the international lists. In addition, the International Cooperation 
Administration has been specifically requested to suply information as to the 
certain recommendations of the Joint Operating Committee. 

This letter relates to all such requests. 

In relation to these requests, it should be stated what the agencies involved 
have supplied and have offered to supply to the subcommittee. The International 
Coperation Administration has furnished to you the various Battle Act lists 
from 1952 to 1955 with a notation as to the items decontrolled or downgraded on 
or about August 25, 1954. As recognized by the subcommittee in its request, 
these documents and related information were supplied necessarily on a classified 
basis. 

On February 14, I discussed with the subcommittee the overall policy con- 
siderations involved in the whole subject of the control of trade in strategic 
materials, and for the Departments of State, Defense, and Commerce, and the 
International Cooperation Administration requested, in view of considerations 
given to the subcommitte, first, that hearings on the subject of strategic controls 
be held in executive session and, second, that the appropriate officials at the 
policymaking levels be permitted to come before the subcommittee to fully ex- 
plain our policy and actions in the negotiations with our allies in 1954. 

I further referred to the matter of the documents involved: most of these 
documents are classified and highly sensitive ; many of them involve our relations 
with other governments; and almost all of them are working level papers of the 
executive branch showing internal advice and recommendations. 

In that connection, I stated that if the subcommittee decided to pursue its in- 
vestigation along the lines suggested, the agencies involved were prepared to 
review the question of what documents could appropriately be turned over to the 
subcommittee in the light of the developing testimony, with proper consideration 
for the safeguarding of those that are confidential and sensitive. 

It is my understanding that the subcommitee has denied these requests, at 
least insofar as holding the hearings in executive session is concerned, and has 
renewed its request for the documents involved. However, the executive branch 
has certain responsibilities and duties under the Constitution and our laws which 
it is bound to fulfill. These relate to the conduct of our foreign relations and 
to the effective and efficient administration of the executive branch. 

As to East-West trade controls the present international system has existed 
on a voluntary basis between the United States and the nations friendly to it 
since 1948. The group of nations participating in this system of controls does 
not have a formal agreement which subordinates their actions to rule by major- 
ity. The system of controls depends for its very existence on the good faith of 
the participating nations. Any of these nations is free to take unilateral action 
at any time if for any reason it does not wish to abide by the suggested control 
list. Cooperation, therefore, is the only way in which the objectives of effective 
international control of strategic materials can be accomplished. In many in- 
stances participation of a particular nation in this program has been obtained 
only on the specific commitment that the details of such participation would be 
kept secret. 
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Thus any revelation on our part of the details of this program would consti- 
tute a breach of trust on the part of the United States, and by jeopardizing the 
yoluntary basis upon which the program rests, would endanger our national 
security. 

Because of this, the international lists cannot be revealed by the executive 
branch. We are, however, prepared through responsible officials to (1) furnish 
the subcommittee in open session information as to items deleted from the 1952 
list in the 1954 revision, and (2) furnish the subcommittee in executive session 
on a classified basis information as to items downgraded, upgraded, or added to 
the list in the 1954 revision. 

Apart from the Battle Act list, which already has been supplied to the sub- 
committee on a classified basis, and the international lists referred to above, 
the remaining documents in the executive branch relating to East-West trade 
controls consist of discussions and communications of an advisory nature among 
the officials and employees of the executive branch, highly sensitive intelligence 
information, and communications with our delegation and other representatives 
abroad containing recommendations, information regarding the position of other 
governments, and comments thereon. It is contrary to the public interest that 
their conversations or communications or any documents or reproductions con- 
cerning such advice be disclosed. May we refer you to the position of the presi- 
dent on the subject in his letter of May 17, 1954, to the Secretary of Defense. We 
are, therefore, required to deny to this subcommittee any documents that would 
violate this principle. 

We recognize the right of the Congress to investigate the operations of the 
Government and we continue to stand ready to cooperate with this committee by 
having officials who were charged with the responsibility for the negotiations 
with the cooperating nations to appear before you to explain the considerations 
which guided their actions during these negotiations. We can advise you that 
Governor Stassen, who was charged with the chief responsibility involving these 
negotiations, will appear before the committee on a date mutually satisfactory 
to the committee and him. 

We feel sure that your subcommittee in this manner can obtain an accurate 
picture of Government policy and actions in the area of international strategic 
controls. 

I am authorized to state that this letter has the concurrence of the Secretary 
of Defense, the Secretary of Commerce, and the Director of International Cooper- 
ation Administration. 

Sincerely yours, 
HERBERT Hoover, Jr., Acting. 


Exuipsir B 


(Following is other pertinent correspondence relating to the sup- 
ression of information, as printed in pt. 1 of the hearings on East- 
est trade before the Permanent Subcommittee on Investigations of 
the Senate Committee on Government Operations, 84th Cong., 2d sess., 
at pp. 273-277, 280-281, 282-284. ) 


THE SECRETARY OF DEFENSE, 
Washington, March 5, 1956. 
Memorandum for all military and civilian personnel of the Department of De- 
fense. 
Subject: East-West trade control hearings before the Senate Permanent Sub- 
committee on Investigations. 


On February 20, 1956, the Department of Defense joined the Departments of 
State and Commerce and the International Cooperation Administration in a 
statement to the Senate Permanent Subcommittee on Investigations relative to 
documents and information requested by the subcommittee in its inquiry on East- 
West trade control. This statement was in the form of a letter from Herbert 
Hoover, Jr., Acting Secretary of State, to Senator McClellan, chairman of the 
subcommittee. A copy is attached. 

1. The subcommittee was informed that the executive branch would be pre- 
pared through responsible officials to (a) furnish the subcommittee in open 
Session information as to items deleted from the 1952 International List in the 
1954 revision, and (b) furnish the subcommittee in executive session on a Classi- 
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fied basis information as to items downgraded or upgraded or added to the list 
in the 1954 revision. 

Since the custody of all records and papers in and relative to the business of 
the Department is in the Secretary, any request, subpena, or other demand for 
documents relative to this inquiry to whomever addressed shall be referred to 
my office. 

2. Any request, subpena, or other demand to appear and testify before the sub- 
committee relative to the East-West trade-control inquiry should be honored. 
However, in accord with the principles set out in the attached letter of February 
20, 1956, you are instructed not to testify either in public or executive closed 
session with respect to any advice, recommendations, discussion, and communi- 
cations within the executive branch respecting any course of action in regard to 
East-West controls, or as to any information regarding international negotia- 
tions with the countries cooperating in East-West trade controls. You are 
further instructed not to testify in public hearings as to any matter which is 
classified for reasons of security or in any manner that may reveal information so 
classified. In the event that there is any doubt as to whether the particular 
requested testimony falls within the scope of these instructions, you are directed 
to inform the subcommittee that you must decline to testify until you have further 
consulted with the Department. 

3. These instructions have the full force and effect of a Department regulation 
and should be observed without exception. 

C. E. WILson. 





D. DEPARTMENT OF COMMERCE 


JULY 26, 1955. 
Hon. SincLair WEEKS, 
Secretary of Commerce, 
Department of Commerce, Washington, D.C. 


Dear Mr. Secretary: The Senate Permanent Subcommittee on Investigations 
of the Committee on Government Operations is presently conducting a study 
into the illicit trade with Communist-dominated nations and diversions of stra- 
tegic materials. 

The subcommittee is advised that certain personnel within the Office of Ex- 
port Supply in the Bureau of Foreign Commerce are assigned to the duty of 
studying and checking reports of improper diversions of strategic materials to 
areas behind the Iron Curtain. It would be appreciated if you would supply to 
the subcommittee at an early date the names and titles of such personnel. 

Thank you for your cooperation. 

Sincerely yours, 
JOHN L. McCLeLian, Chairman. 


AvuGusT 4, 1955. 
Hon. JoHn L. MCCLELLAN, 
Chairman, Senate Permanent Subcommittee on Investigations, 
Committee on Government Operations, 
United States Senate, Washington, D. C. 


DeEaR Mr. CHAIRMAN: Your letter of July 26 states that, based on advice that 
certain personnel in the Office of Export Supply of the Bureau of Foreign Com- 
merce of this Department are assigned the duty of studying and checking re- 
ports of improper diversions of strategic materials to areas behind the Iron 
Curtain, you would like to be supplied with the names and titles of such per- 
sonnel. 

Since the problem of diversion of strategic materials has several divisions 
and involves communication and coordination with other departments, as well 
as divisions within the Bureau of Foreign Commerce, the mere furnishing of 
names and titles of the personnel who might be engaged in some aspect of the 
total problem would very likely not serve your purpose. 

I am advised that certain members of that office have been in communication 
and held conferences with members of your subcommittee staff on some phases 
of this problem. However, since checking reports of diversions in only one 
small portion and aspect of our export-control function in a very broad field, 
and since the primary responsibility for the export control lies with the Director 
of Export Supply, Mr. John C. Borton, if it would serve to clarify the problem 
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from the standpoint of the committee I would be happy to have the Director 
or one of his immediate staff confer personally with you. 
Please be assured of our desire to cooperate in every possible respect in this 
field of study in which your committee is engaged. 
Sincerely yours, 





SIncLAIR WEEKS, Secretary of Commerce. 


NOVEMBER 22, 1955. 
























































Mr. MARSHALL SMITH, 
Deputy Assistant Secretary of Commerce, 
Department of Commerce, Washington, D.C. 


Dear Sir: This subcommittee is making a study of export control operations 
for the past several years. Accordingly, it will be necessary to interview per- 
sonnel of the Department of Commerce who were engaged in these operations. 
Mr. Herbert N. Blackman, former chairman of the Joint Operating Committee, 
will be the first one to be interviewed. 

We will keep Mr. Nathan Ostrove, whom we understand has been designated 
as liaison to the subcommittee, advised as to such other personnel we deem 
essential to be interviewed in furtherance of the subcommittee’s objectives. 

Sincerely yours, 
Rosert F., KENNEDY, Chief Counsel. 


DECEMBER 14, 1955. 
Hon. SINCLAIR WEEKS, 
Secretary of Commerce, 
Department of Commerce, Washington, D. C. 


My Dear Mr. Secretary: The subcommittee has had under study the exercise 
of export controls and shipments of strategic materials to the Communist bloc 
for a number of years. 

It is now engaged in a further study of these controls and in particular wishes 
to make an analysis of United States export-control lists which were downgraded 
in 1954. 

The subcommittee is deeply concerned over the effects of the downgrading of 
these lists and wishes to ascertain the basis for each such action with a view 
toward determining whether there is a necessity for future legislation. 

Since the Joint Operating Committee of the Advisory Committee on Export 
Policy was the operating group which conducted the review of items on the 
United States and other lists, the subcommittee desires to examine its opera- 
tion in detail. 

Pursuant to arrangements made through your liaison officer to the committee, 
Mr. Nathan Ostroff, one of our staff members, has interviewed Mr. Herbert 
Blackman and Mr. Mishell George, who were respectively chairman and Bureau 
of Foreign Commerce representatives on the Joint Operating Committee. 

In conformity with your letter of August 4, 1955, these specific requests are 
made: 

1. The subcommittee be supplied with the following names: 

A. The name of the executive secretary of JOC. 

B. The names and titles of the professional staff members of the Office of 
Strategic Controls Division directly related to the Joint Operating Committee 
work. 

©. A list of the chairman of the task groups committee between January to 
July 1954 assigned to prepare the technical analysis and reports to the Strategic 
Controls Division which in turn used the task group analysis and other material 
to prepare its recommendations to the Joint Operating Committee. 

In regard to access to classified material, Chief Counsel, Robert F. Kennedy, 
Mr. Jerome Adlerman, and Mr. LaVern J. Duffy, assigned by the subcommittee 
to this study have security clearance up to and including secret. In the event 
classified material of a higher grade need be discussed, I would appreciate your 
taking this up with me personally and suitable arrangements will be made to 
review such material. 

It is further requested that suitable space be made available to Mr. Adlerman 
and Mr. Duffy so that they can review and examine the minutes and recom- 
mendations made to and by the Joint Operating Committee. 

Your cooperation in this matter will be very much appreciated. 

Sincerely yours, 
JOHN L. MCCLELLAN, Chairman. 
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THE SECRETARY OF COMMERCE, 
Washington, January 13, 1956. 
Hon. JoHn L. McCLetian, 
Chairman, Senate Permanent Subcommittee on Investigations, 
United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: This will acknowledge your letter of December 14, 1955, 
which was received in this Department on December 22, 1955, relating to your 
committee’s interest in the revision of strategic trade controls which took place 
in the summer of 1954. 

I should like to call to your attention, in this connection, my 28th quarterly 
report to Congress, copy enclosed, which sets forth in considerable detail, pages 
4 to 14, the policy determinations that led to that revision of controls insofar 
as United States exports were involved, as well as the exact nature and scope 
of the revised United States export controls. I also commend to your attention 
the fifth report to Congress on the so-called Battle Act by Mr. Harold E. Stassen, 
who was then the Administrator. As you know, the Administrator has the 
responsibility of determining, in consultation with other United States Goy- 
ernment agencies, and keeping under constant adjustment, items which all na- 
tions receiving aid are required to control in accordance with the provisions 
of the Battle Act. This report likewise contains a complete account of the 
activities that occurred in 1954 in the latter area. And, you will find that both 
of these reports indicate the respective responsibilities of each Government 
agency that was involved in this exercise, including the consultations and pro 
cedures, both intragovernmental and intergovernmental, that were followed, the 
decisions that were made, and the reasons therefor. 

I have noted your request for the names of certain employees involved in these 
activities, particularly, the executive secretary of the former Joint Operating 
Committee; the professional staff members of our Strategic Controls Division 
concerned with JOC work; and the chairmen of the so-called task groups assigned 
to technical commodity analysis. I should explain to you that these employees 
you mention did not have final or intermediate or, in most cases, any respon- 
sibility at all for the decisions that were made or for the determination of the 
underlying policies and criteria that led to such decisions. The executive secre- 
tary of JOC, for example, had only administrative and housekeeping duties 
related to the proper functioning of a committee. Similarly, only the Director 
of the Strategic Controls Division had any significant responsibility in this 
exercise. And, the task group chairmen to whom you refer were primarily 
commodity experts and their only responsibility was to present the facts on 
particular commodities and technical evaluations regarding the strategic rating 
of such commodities. 

As pointed out in the enclosed reports, the review of United States security 
export controls was carried out through the Interagency Advisory Committee 
on BPxport Policy which regularly advises the Secretary of Commerce on his 
export control responsibilities pursuant to section 4 (a) of the Export Control 
Act. With respect to security export controls of foreign countries, the respon- 
sibility is assigned to the Battle Act administrator, who is advised by an Inter- 
agency Economic Defense Advisory Committee. And the Joint Operating Com- 
mittee simply acted at the time as a coordinating committee at the working 
level for these two senior advisory committees, ACSP and EDAC. In other 
words, the recommendations of JOC were first, reviewed and approved or re 
vised by ACEP and EDAC which, in turn, made recommendations to the Seere- 
tary of Commerce and the Battle Act administrator, respectively, and thence 
to the President, by way of the National Security Council. 

Under the circumstances, while we earnestly desire to cooperate with your 
committee, I respectfully suggest that investigations of actions of this char- 
acter should be directed to those who held and exercised policy and action 
responsibility rather than to subordinate staff personnel. On the other hand, 
T hasten to add that if you should at any time have evidence or any other 
indication of wrongdoing on the part of any person at any level in this Depart- 
ment, I should like to have it and you have my personal assurance that it will 
be immediately and thoroughly investigated and acted upon. 

Accordingly, this is to advise you that the following were the members of 
my Advisory Committee on Export Policy during the period in question: 
Chairman, Samuel W. Anderson, formerly Assistant Secretary of Commerce 

for International Affairs 
Department of Agriculture: Clayton E. Whipple, Acting Administrator, Foreign 

Agriculture Service 
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Atomic Energy Commission: Lyall E. Johnson, Chief, Licensing Controls Branch, 
Division of Construction and Supply 
Department of Commerce: 
Horace B. McCoy, Deputy Administrator, Business and Defense Services 
Administration 
Loring K. Macy, Director, Bureau of Foreign Commerce 
Department of Defense: Capt. Wakeman B. Thorp (USN), Deputy For Defense 
Economic Affairs, Office of Foreign Military Affairs, Office of Assistant Secre- 
tary for Defense (International Security Affairs) 
Office of Defense Mobilization: Frederick Winant, special assistant to Assistant 
Director for Materials 
Foreign Operations Administration: John Stambaugh, Assistant to the Director 
Department of the Interior: Joseph C. McCaskill, staff assistant, Office of the 
Assistant Secretary, Minerals Resources 
Mutual Defense Assistance Control (Office of the Director of Mutual Security) : 
Kenneth R. Hansen, Assistant Deputy Director for MDAC 
Department of State: Samuel C. Waugh, Assistant Secretary of State for Eco- 
nomic Affairs 


Treasury Department: Andrew N. Overby, Assistant Secretary of the Treasury. 


Also, the following were the members of the Economic Defense Advisory Com- 
mittee, serving under Mr. Stassen : 

Chairman, Adm. Walter S. Delany, Deputy Director, MDAC, Foreign Operations 
Administration. 

Department of Agriculture: Fred J. Rossiter, Assistant Administrator, Foreign 
Agricultural Service. 

Atomic Energy Commission: Lyall E. Johnson, Chief, Licensing Control Branch, 
Division of Construction and Supply. 

Department of Commerce: Sameul W. Anderson, formerly Assistant Secretary 
for International Affairs. 

Department of Defense: Capt. Wakeman B. Thorp (USN), Deputy for Defense 
Economic Affairs, Office of Foreign Military Affairs, Office of Assistant Secre- 
tary for Defense (International Security Affairs). 

Export-Import Bank: Edward 8. Lynch, Chief, Economics Division. 

Foreign Operations Administration : John Stambaugh, Assistant to Director. 

Office of Defense Mobilization: Frederick Winant, Special Assistant to Assistant 
Director for Materials. 

Department of State: Thorsten V. Kalijarvi, Deputy Assistant Secretary for 
International Affairs. 

Treasury Department : George H. Willis, Director, Office of International Finance. 
In addition to the foregoing, the Central Intelligence Agency also participates 

in furnishing intelligence pertinent to the work but does not take part in policy 

determinations. The CIA has requested that you communicate directly with 
them if you desire to have the names of their personnel participating in this 
work. 

I regret that I cannot accede to your request for permission to review all min- 
utes and recommendations made to and by the Joint Operating Committee. 
I trust you will appreciate there are many reasons why we cannot grant such 
indiscriminate access to records and working papers which are essentially 
internal memorandums of advice given by staff personnel to those who had the 
responsibility for making decisions. Apart from any problems of security 
dassification, it has always seemed to me, for example, that the release of 
working papers and other advisory materials prepared by staff subordinates, 
frequently conflicting and necessarily tentative, could only serve to discourage 
candid expression of ideas by career employees who do not exercise any ultimate 
responsibility, and thus adversely affect sound administration as well as proper 
policy determination. If you could specify the particular types or pieces of 
information you require, we should be glad to attempt to locate such information 
and determine whether or not it can properly be made available. 

Please be assured again of our desire to cooperate in every possible way. 

Sincerely yours, 
Stnciarr WEEKs, 
Secretary of Commerce. 
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FEBRUARY 16, 1956. 
Hon. SINCLAIR WEEKS, 
Secretary of Commerce, 
Department of Commerce, Washington, D. C. 

My Dear Mr. Secretary: On December 14, 1955, I wrote requesting among 
other things, that the minutes of the JOC meetings of 1954 at which Mr. Herbert 
ae of your Department presided, be supplied to this subcommittee for 
review. 

That request was reiterated again in a conference on February 2, 1956, be- 
tween Mr. Robert Kennedy, chief counsel of the subcommittee and Mr. Philip A, 
Ray, General Counsel of the Department of Commerce. Again on February 9, 
1956, Mr. Ray was requested at a hearing of this subcommittee to make these 
documents available to us. 

I, therefore, once again request that the minutes of the JOC meeting and the 
supporting documents be made available to this subcommittee. I wish to hear 
from you on this request by 10 o’clock a. m., on February 17, 1956. 

Sincerely yours, 
JoHN L. McCLetian, Chairman, 


THE SECRETARY OF COMMERCE, 
Washington, February 27, 1956. 
Hon. Joun L. McCLetian, 
Chairman, Senate Permanent Subcommittee on Investigations, 
United States Senate, Washington, D. C. 


Dear Mr. CoarrRMAN: I refer to Acting Secretary Hoover’s letter of Febru- 
ary 20, 1956, to you relating to the requests which have been made for informa- 
eee — documents concerning East-West trade controls from the executive 

ranch. 

This letter was a joint undertaking, in the preparation of which the Depart- 
ment of Commerce participated fully. 

Since it was not possible for me to sign the letter in proper form before its 
delivery to you, I respectfully request that you accept this letter as a part of the 
record of the hearings in order to confirm my full agreement with the position 
taken by Mr. Hoover, as stated to your subcommittee by my representative, Mr. 
Philip A. Ray. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


THE SECRETARY OF COMMERCE, 
Washington, March 5, 1956. 
Hon. JoHn L. McCLeLLan, 
Chairman, Senate Permanent Subcommittee on Investigations, 
United States Senate, Washington, D.C. 


Deark SENATOR McCLELLAN: Your subcommittee has for some time been en- 
gaged in an investigation of East-West trade controls with particular reference 
to the actions taken by our Government and our allies in the international trade 
control negotiations in 1954. 

In connection with this investigation, you have written to me under date of 
March 3, 1956, requesting that I appear as a witness before your committee on 
next Wednesday morning, March 7, 1956, at 10 a. m. Because of other commit- 
ments I will be unable to appear before your committee at that time, but ata 
later date I shall be glad to do so at a mutually agreeable time. 

You further state in your letter that at a subsequent time the subcommittee 
will be very glad to hear Governor Stassen, who had the primary role in the 
negotiations of 1954 and other responsible policymaking officials from the other 
interested departments. 

As a matter of fact, as a result of our discussion last Tuesday, I myself had 
understood that Governor Stassen would be heard this week. For reasons which 
I will mention I urge that your subcommittee continue with this program. 

Based on my belief, Governor Stassen has been actively preparing to testify 
and it has been specifically requested that he be heard by the subcommittee 
on the date you mention, Wednesday, March 7, together with the others, Mr. 
Hollister, Director of International Cooperation Administration; Mr. McClellan, 
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Assistant Secretary of Commerce for International Affairs; Mr. Gray, Assistant 
Secretary of Defense, and Mr. Kalijarvi, Deputy Assistant Secretary of State, 
these being the present officials responsible for these activities in these depart- 
ments. 

Furthermore, it is particularly important that Governor Stassen be permitted 
to testify this week because of his scheduled departure for disarmament dis- 
cussions in London on March 10, from which he will not return for at least a 
month, and probably 2 months. 

I believe that Governor Stassen’s testimony will be of paramount importance 
because as Director of Foreign Operations Administration and as the Battle 
Act administrator he had the primary role in the negotiations in 1954. 

By your further letter to me of March 3, 1956, you request that certain named 
employees appear before your subcommittee on Tuesday, March 6, 1956, and 
bring with them various documents involving staff advice and recommendations. 
Insofar as the documents are concerned I am bound to advise you in accordance 
with the above-mentioned letter of Under Secretary Hoover of February 20, 
1956, that they consist of discussions and communications of an advisory nature 
among the officials and employees of the executive branch, sensitive intelligence 
information, and communications with our delegations and other representatives 
abroad containing recommendations, information regarding the position of other 
goverments, and comments thereon which I am not privileged to release. 

You will recall that the executive branch has made repeated requests that 
the story of the 1954 negotiations should be presented to your committee by those 
officials responsible for carrying them out rather than by staff and careeer sub- 
ordinates. 

By letter of January 13, 1956, my Department offered complete cooperation 
with your committee but requested that your investigation “be directed to those 
who held and exercised policy and action responsibility rather than to sub- 
ordinate staff personnel.” 

Again on February 14, 1956, the Acting Secretary of State reappeared before 
your committee in executive session and pointed out to your subcommittee that 
this matter involves sensitive international negotiations and agreements and 
classified national-security information. Subject to appropriate safeguards in 
this connection, he offered the full cooperation of the interested departments of 
the Government and specifically requested that ‘‘the appropriate officials at the 
policymaking levels be allowed to come before this committee to present our 
position on the matter of Bast-West trade.” 

Again under date of February 20, 1956, the Acting Secretary of State on be- 
half of the Departments of State, Defense, and Commerce and the Director of 
International Cooperation Administration communicated with your committee 
as follows: 

“We recognize the right of the Congress to investigate the operations of the 
Government and we continue to stand ready to cooperate with this committee 
by having the officials who were charged with the responsibility for the negotia- 
tions with the cooperating nations to appear before you to explain the considera- 
tions which guided their actions during these negotiations. We can advise you 
that Governor Stassen, who was charged with the chief responsibility involving 
these negotiations, will appear before the committee on a date mutually satis- 
factory to the committee and him.” 

On that same date, officials of the Departments of Defense, Commerce, and the 
Director of the International Cooperation Administration appeared before your 
committee and presented this request. 

Finally, in the discussion between us last week, as noted earlier in this letter, 
I had gained the impression that the appearance of Governor Stassen and the 
others this week would be agreeable. 

It is my considered judgment that the best interests of the United States will 
be served by the subcommittee proceeding to hear Governor Stassen and the 
others at this time, as we have repeatedly requested. Any other course of action 
gives opportunity for distortions based on incomplete knowledge and in some 
cases gross inaccuracies, and can jeopardize the safety of the Nation by laying 
bare to hostile eyes information the disclosure of which will be harmful to the 
public interest. 

I therefore urge that your subcommittee reconsider your proposed course of 
action so that your subcommittee members and the public may hear directly at 
this time from the responsible executive-branch officials as to what was done in 
the East-West trade negotiations and why it was done. Specifically, I urge 
again that your subcommittee consent to hear Governor Stassen and the other 
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appropriate officials who are now prepared to testify at length before you on 
March 7. 
I am certain that you and the members of your own subcommittee, and the 
public, will feel that this is a reasonable request. 
Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


THE SECRETARY OF COMMERCE, 
Washington 25, March 5, 1956. 
Memorandum. 
To: All employees. 
From: The Secretary (Sinclair Weeks). 
Subject: East-West trade-control hearings before the Senate Permanent Sub- 
committee on Investigations. 


On February 20, 1956, the Department of Commerce joined the Departments 
of State and Defense and the International Cooperation Administration in a 
statement to the Senate Permanent Subcommittee on Investigations relative to 
documents and information requested by the subcommittee in its inquiry on 
East-West trade controls. This statement was in the form of a letter from 
Herbert Hoover, Jr., Acting Secretary of State, to Senator McClellan, chairman 
of the subcommittee. A copy is attached. 

The subcommittee was informed that the executive branch would be prepared, 
through responsible officials, to— 

(1) Furnish the subcommittee in open session information as to items deleted 
from the 1952 International List in the 1954 revision; and 

(2) Furnish the subcommittee in executive session on a classified basis in- 
formation as to items downgraded or upgraded or added to the list in the 1954 
revision. 

Since the custody of all records and papers in and relative to the business of 
the Department is in the Secretary, any request, subpena or other demand for 
documents relative to this inquiry to whomever addressed shall be referred to my 
office. 

Any request, subpena, or other demand to appear and testify before this sub- 
committee relative to the East-West trade control inquiry should be honored. 
However, in accord with the principles set out in the attached letter of February 
20, 1956, from Mr. Hoover, you are instructed not to testify either in public or 
executive closed sessions with respect to any advice, recommendations, discus- 
sions, and communications within the executive branch respecting any course 
of action in regard to East-West trade controls or as to any information regard- 
ing international negotiations with the countries cooperating in East-West trade 
controls. You are further instructed not to testify in public hearings as to any 
matter which is classified for reasons of security or in any manner that may re- 
veal information so classified. In the event that there is any doubt as to 
whether the particular requested testimony falls within the scope of these in- 
structions, you are directed to inform the subcommittee that you must decline to 
testify until you have further consulted with the Department. 

These instructions have the full force and effect of a Department regulation 
and should be observed without exception. 

FEBRUARY 20, 1956. 
Hon. Joun L. McCLetian, 
Chairman, Permanent Subcommittee on Investigations, 
United States Senate. 


DEAR SENATOR McCLELLAN: During the course of the current inquiry by the 
subcommittee into East-West trade controls, the subcommittee has made a num- 
ber of requests for information and documents from the executive branch, some 
to the International Cooperation Administration, and others to the Departments 
of Defense and Commerce. The specific requests as to documents relate to the 
international lists, the Battle Act lists, and the working papers and minutes of 
the Joint Operating Committee which was set up as an advisory group in the 
executive branch with relation to the negotiations with our allies in 1954 concern- 
ing the international lists. In addition, the International Cooperation Adminis- 
tration has been specifically requested to supply information as to the certain 
recommendations of the Joint Operating Committee. 

This letter relates to all such requests. 
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In relation to these requests, it should be stated what the agencies involved 
have supplied and have offered to supply to the subcommittee. The International 
Cooperation Administration has furnished to you the various Battle Act lists from 
1952 to 1955 with a notation as to the items decontrolled or downgraded on or 
about August 25, 1954. As recognized by the subcommittee in its request, these 
documents and related information were supplied necessarily on a classified basis. 

On February 14, I discussed with the subcommittee the overall policy consider- 
ations involved in the whole subject of the control of trade in strategic materials, 
and for the Departments of State, Defense, and Commerce and the International 
Cooperation Administration requested, in view of considerations given to the 
subcommittee, first, that hearings on the subject of strategic controls be held in 
executive session and, second, that the appropriate officials at the policymaking 
levels be permitted to come before the subcommittee to fully explain our policy 
and actions in the negotiations with our allies in 1954. 

I further referred to the matter of the documents involved. Most of these docu- 
ments are classified and highly sensitive; many of them involve our relations 
with other governments; and almost all of them are working level papers of the 
executive branch showing internal advice and recommendations. 

In that connection, I stated that if the subcommittee decided to pursue its 
investigation along the lines suggested, the agencies involved were prepared to 
review the question of what documents could appropriately be turned over to the 
subcommittee in the light of the developing testimony, with proper consideration 
for the safeguarding of those that are confidential and sensitive. 

It is my understanding that the subcommittee has denied these requests, at least 
insofar as holding the hearings in executive session is concerned, and has renewed 
its request for the documents involved. However, the executive branch has 
certain responsibilities and duties under the Construction and our laws which it 
is bound to fulfill. These relate to the conduct of our foreign relations and to 
the effective and efficient administration of the executive branch. 

’ As to East-West trade controls the present international system has existed 
on a voluntary basis between the United States and the nations friendly to it since 
1948. The group of nations participating in this system of controls does not have 
a formal agreement which subordinates their actions to rule by majority. The 
system of controls depends for its very existence on the good faithof the partici- 
pating nations. Any of these nations is free to take unilateral action at any 
time if for any reason it does not wish to abide by the suggested control list. 
Cooperation, therefore, is the only way the objectives of effective inter- 
national control of strategic materials can be accomplished. In many instances 
participation of a particular nation in this program has been obtained only on 
the specific commitment that the details of such participation would be kept 
secret. 

Thus any revelation on our part of the details of this program would constitute 
a breach of trust on the part of the United States, and by jeopardizing the volun- 
tary basis upon which the program rests, would endanger our national security. 

Because of this, the international lists cannot be revealed by the executive 
branch. We are, however, prepared through responsible officials to (1) furnish 
the subcommittee in open session information as to items deleted from the 
1952 list in the 1954 revision, and (2) furnish the subcommittee in executive 
session on a classified basis information as to items downgraded, upgraded, or 
added to the list in the 1954 revision. 

Apart from the Battle Act list, which already has been supplied to the sub- 
committee on a classified basis, and the international lists referred to above, 
the remaining documents in the executive branch relating to East-West trade 
controls consist of discussions and communications of an advisory nature among 
the officials and employees of the executive branch, highly sensitive intelligence 
information, and communications with our delegation and other representatives 
abroad containing recommendations, information regarding the position of other 
governments, and comments thereon. It is contrary to the public interest that 
their conversations or communications or any documents or reproductions con- 
cerning such advice be disclosed. May we refer you to the position of the Presi- 
dent on the subject in his letter of May 17, 1954, to the Secretary of Defense. We 
are, therefore, required to deny to this subcommittee any documents that would 
violate this principle. 

We recognize the right of the Congress to investigate the operations of the 
Government and we continue to stand ready to cooperate with this committee 
by having the officials who were charged with the responsibility for the nego- 
tiations with the cooperating nations to appear before you to explain the con- 
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siderations which guided their actions during these negotiations. We can advise 
you that Governor Stassen, who was charged with the chief responsibility in- 
volving these negotiations, will appear before the committee on a date mutually 
satisfactory to the committee and him. 

We feel sure that your subcommittee in this manner can obtain an accurate 
picture of Government policy and actions in the area of international strategic 
controls. 

I am authorized to state that this letter has the concurrence of the Secretary 
of Defense, the Secretary of Commerce, and the Director of the International 
Cooperation Administration. 

Sincerely yours, 
Hersert Hoover, Jr., Acting. 


Exuiseir C 


(The following excerpt is taken from pt. 1 of the East-West trade 
hearings, 84th Cong., 2d sess., pp. 19-22, and pertains to the experi- 
ences of the Permanent Investigations Subcommittee with suppression 
of information by the executive branch.) 


EAST-WEST TRADE 


UNITED STATES SENATE, 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Wednesday, February 15, 1956, Washington, D. C. 


The subcommittee met at 10 a. m., pursuant to Senate Resolution 41, agreed 
to February 21, 1955, and Senate Resolution 202, agreed to February 1, 1956, 
in room 357 of the Senate Office Building, Senator John L. McClellan (chairman) 
presiding. 

Present: Senator John L. McClellan, Democrat, Arkansas; Senator Stuart 
Symington, Democrat, Missouri; Senator Sam J. Ervin, Jr., Democrat, North 
Carolina; Senator Joseph R. McCarthy, Republican, Wisconsin; Senator George 
H. Bender, Republican, Ohio. 

Also present: Robert F. Kennedy, chief counsel to the subcommittee; James 
N. Juliana, chief counsel to the minority ; Jerome S. Adlerman, assistant counsel; 
LaVern Duffy, investigator ; Ruth Y. Watt, chief clerk. 

(Present at the convening of the hearing: The chairman, and Senator Bender.) 

% * * + x » a 


Senator McCartny. Am I correct in this, that the 200 million pounds of copper 
wire sent to Russia by the United Kingdom, much of that would find its way into 
the airplane production of Russia? 

Mr. ADLERMAN. Whatever wire went in, there is no question but what it found 
its way eventually into the airplane construction. 

Senator McCarruy. And that is extremely important to the aircraft industry, 
is it not? 

Mr. ADLERMAN. There is no question about it, sir. 

Mr. KENNEDY. I want to come back to this JOC for one more moment. At that 
JOC level, which is the Joint Operating Committee level, which had Mr. Black- 
man from the Department of Commerce and these other representatives of the 
various United States Government agencies, they made recommendations as to 
items that should be removed from the list during this period of 1954; is that 
correct? 

Mr. ADLERMAN. That is right. 

Mr. KenNeEDY. This was completely a United States position on these items that 
should be removed? 

Mr. ADLERMAN. That is so. 

Mr. Kennepy. So that the minutes that were kept or the account of the meet- 
ings were regarding the United States position—is that correct—and had noth- 
ing to do with any foreign nation? 

Mr. ADLERMAN. That is right. 

Mr. KENNEDY. From an investigation that we have made, do you know approxi- 
mately how many items the Joint Operating Committee suggested to be down- 
graded or removed from the embargo list? This is just the United States position 
without consultation with our allies. 
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Mr. ADLERMAN. The figure that I have heard in the consideration of the 450 
items is that they have dropped in JOC, before they ever went to COCOM or were 
considered in COCOM, approximately 100 items. 

Senator McCarruy. Could I interrupt you there, Mr. Kennedy ? 

Mr. Kennepy. Yes, Senator. 

Senator McCartny. The thing that puzzles me is why we agreed to have our 
allies ship certain materials to the Soviet bloc and prevent American business- 
men from shipping the same materials to the Soviet bloc. In your investigation, 
did you get any explanation for that? 

Mr. ADLERMAN. No; I don’t know the reason for it, and I would like to know. 

Mr. KENNEDY. Have we requested the items that were removed or suggested 
to be removed by the Joint Operating Committee? 

Mr. ADLERMAN. Yes; we have, sir. 

Mr. KENNEDY. And we have been refused a list of those items? 

Mr. ADLERMAN. Absolutely refused. 

Senator McCarruy. Do I understand the committee cannot get a list of the 
items removed from the list? Is that right? 

The CHAIRMAN. You have reference, Senator, to what we did over here, what 
our JOC Committee did over here? That is the list you are talking about? 

Senator McCartny. Yes. 

Mr. ADLERMAN. We do not have that. 

Senator McCartuy. And we cannot get that? 

Mr. ADLERMAN. They refuse to give it to us. 

The CHAIRMAN. I may say for the record that all of that has been requested 
and requested formally by letter, and it is still withheld from us. 

Senator McCartuy. May I say, Mr. Chairman, that it is certainly an unusual 
situation when the Communist nations can know what we are shipping to them, 
what we have taken off the strategic list, but the Congress cannot get that in- 
formation. It is rather a fantastic picture. 

The CHAIRMAN. The Chair may say that in an opening statement at the be- 
ginning of these hearings, I stated that would be the crux of this inquiry, why 
Congress cannot have this information as to what the executive branch of the 
Government is doing in this field of operation, why we cannot have it so that 
we can legislate and appropriate intelligently and with better judgment. That 
is the position the committee takes. We feel that the Congress is entitled to 
this information. The executive branch, as of now, has taken the position that 
we are not entitled to have it. But we are going to try and get it. 

If this committee has the power to get it, we are going to get it. That is the 
position that the Chair announced in the beginning. 

Mr. Kennepy. I am through with this witness. 

Senator McCarruy. I would like to add to your statement, Mr. Chairman, that 
there can be no reason why the Congress cannot have this information because 
of the fact that the Soviet Union has it at this time. There is no reason why 
we should not have it. 

The CHAIRMAN. Let me ask you this question, Mr. Adlerman, in line with 
this particular problem you are discussing: Do you have the official statement 
issued by Mr. Stassen immediately after the COCOM conference regarding the 
downgrading of this list? 

Mr. ADLERMAN. Yes. There is a press statement. I think Mr. Kennedy has 
it in the files. 

The CHAIRMAN. Among other things, if you have it, let us see if this is cor- 
rect. I am reading from a document here: 

“The Revision of Strategic Trade Controls, the Mutual Defense Assistance 
Control Act of 1951, the Battle Act, the 5th Report to the Congress, the First 
Half of 1954.” 

This is an official document from which I now quote: 

“In announcing the revision, Stassen stated ‘I am convinced that this revision 
which has been made with the concurrence of the Departments of State, Treas- 
ury, Defense, and Commerce, and approved by the President, will result in a 
net advantage to the free world of expanded peaceful trade, and more effective 
control of the war potential items. It is a move in the best interests of the 
United States.’ ” 

(At this point, Senator Bender entered the hearing room. ) 

The CHAIRMAN. Assuming the statement of Mr. Stassen, our representative 
at that conference, and the head of the Battle Act, assuming that statement 
to be true, then can you determine or think of any justifiable reason or excuse 
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why the information as to what was done and the process of doing it should be 
classified information? 

Mr. ADLERMAN. I know of none. 

The CHAIRMAN. It strikes me that if it promoted world peace and better con. 
trol of strategic materials, if it actually accomplished that, then would not ou 
Government, participating in it, and permitting our people to trade in the same 
item with the Soviet bloc, further enhance, or be calculated to further enhance, 
the benefits that would flow, rather than to detract from it? 

Mr. ADLERMAN. That would seem to be a reasonable conclusion. 

The CHAIRMAN. It seems to me the position is very inconsistent. If it served 
a good purpose, we could serve the purpose better by participating in it. 

Mr. ADLERMAN. If it served a good purpose, Senator, why would they hesitate 
to give us this information now? 

The CHAIRMAN. That is the point I am making. Here we have the declara- 
tion of the administrator of the Battle Act, stating that what they did served 
these good purposes. Yet that information, as of the moment, is classified to 
this committee and to the Congress, and we are denied the right to have it, to 
know it, and to let the American people know it. Is that the position we find 
ourselves in? 

Mr. ADLERMAN. Exactly, sir. 

Senator McCartnuy. I think, Mr. Chairman, we should make the record clear 
at this time. Mr. Stassen says this was done with the concurrence of the De- 
fense Department. We had Defense Department witnesses in executive ses- 
sion and they positively stated that they did not concur in this position. I think 
it should be clear that Mr. Stassen was misstating the facts when he made this 
statement in this report. 

The CHAIRMAN. The Chairman has stated that it is the purpose of the com- 
mittee and we will proceed with it to the point of developing whether they did 
or did not. I think we are entitled to know that. Those are the things we 
are trying to inquire into. 

Senator Brenper. Since Mr. Stassen has been brought into this, Mr. Chair- 
man, do you not think it desirable to have him appear before the committee 
and make his statement immediately, so that we might, if we have any ques- 
tions to raise regarding his veracity or the statements he made regarding the 
work of this organization, he will have the opportunity to tell this committee 
about it? 

The CHAIRMAN. I will make this statement: This committee will not deny 
to Mr. Stassen or any other official of this Government the right and the oppor- 
tunity to appear before this committee at any time they desire. We will more 
fully cooperate with their wishes in that respect than we have been able to get 
cooperation from them with respect to what we desire. So we are forced into 
the position of trying to get information that should be made available to us, 
and, therefore, we have to proceed in this manner to develop what the facts are. 

I may be wrong but I think by the time they are all developed, probably 
some folks that are not now cooperating will want to come down here and 
give us some information that will be desirable to the Congress. 

Senator McCartny. I may say, Mr. Chairman, that I was shocked this morn- 
ing to learn that the Defense Department has refused to allow its witnesses to 
appear and testify before this committee. I certainly hope that the Chairman 
subpenas them. I think they can refuse to testify to anything that might en- 
danger the national security, but I do not believe any department can arbi- 
trarily refuse to have its witnesses appear before this committee. 

The CHAIRMAN. The Chair would have to modify just slightly what the Sena- 
tor has said. As to whether they have definitely refused, I expect to get that 
information some time this morning. After the staff contacted them, I re- 
ceived a call from the Assistant Secretary telling me that he was trying to 
reach Secretary Wilson, who was at that time in conference at the White 
House. He had not been able to take the matter up with him, but he would do 
so, and would advise me as soon as he could confer with Secretary Wilson as 
to what the position and attitude of the Defense Department would be with 
respect to making available to the committee witnesses that it desired. 

Senator McCartnuy. I thought there had been a definite refusal. 

The CHAIRMAN. No. 

Senator Benper. The fact of the matter further is that in executive session 
yesterday, Mr. Herbert Hoover, Jr., appeared not only as a representative of the 
State Department but, as he said very bluntly, of all the Departments involved. 
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He said he would make available to us whatever information we desired in 
executive session. 

The CHAIRMAN. I think the Senator has slightly exaggerated. I asked if we 
could have these documents in executive session, and as I recall, he said we 
would have to cross that bridge when we got to it. 

Senator Benper. I think we have his language here, when in a statement he 
said he would cooperate in every respect with the committee, and that there was 
not any disposition on his part to withhold any information. 

The CHAIRMAN. We are givng him the opportunity to cooperate by letting the 
witnesses come and testify. We need not belabor this point, as we will reach 
these things as we go along. We are going to consult with the committee, and 
the committee is going to determine what steps we have to take as we meet with 
obstructions. If that is a harsh word, that is what it appears to the Chair to be. 
As we meet with these obstructions we are going to undertake to surmount them 
and overcome them. I do not know how much success we will have, but we 
will undertake this. If the executive branch of the Government persists in its 
present position, then the matter addresses itself, I think, to the Congress, first 
and to the American people, to judge whether the departments in the executive 
branch of the Government are justified in the position they are taking. 


> 
Exuisir D 


(The following exchanges — on pp. 421-427 of part 2 of the 
hearings on East-West trade, before the Senate Government Opera- 
tions Permanent Subcommittee on Investigations, 84th Congress, 2d 
session, during the March 9, 1956 testimony of Harold E. Stassen, 
Special Assistant to the President.) 


Mr. StassEn. * * * Thank you for permitting me to present my statement, 
Mr. Chairman. 

The CHAIRMAN. You are welcome, Governor. 

Senator McCartuy. How long will we be in session, Mr. Chairman? 

-The CHAIRMAN. Until 1 o’clock, and later if required. (Governor, I read the 
statement last night. 

Mr. Srassen. Yes. I sent it up pursuant to your committee rules, Mr. 
Chairman. 

The CHAIRMAN. Yes, you did that. I may say I read it last night at a very 
late hour, because we were in session quite late. 

Mr. Srassen. I worked some late hours to get it ready for you. 

The CHAIRMAN. I have heard you read it with some modifications, which are 
quite proper. I gained the impression, and my first impression was, that it was 
aremarkable argument confirming the attitude and position of some of our allies 
that they are more interested in trade and profit than they are in defending 
and preserving security in peace. I have not been able to change that impression 
from your very solemn presentation of the argument. 

Mr. Stassen. Mr. Chairman, I am very sorry to hear you make a statement 
like that about our allies. Actually, the peace of the world depends upon the 
solid position of the free world as a whole. These nations know war. They 
have had damage in war much more extensive than the United States has had. 
They have been overrun by aggressors. They are close to the Soviet threat. They 
are courageous people. They have to evaluate all factors involved in the world 
situation as they decide their security and defense program. 

So I do not feel, and I hope you really would not persist in maligning our allies 
because of their position on this item. They do have a different viewpoint. 

The CHAIRMAN. Do you call that a malignment, if we oppose their sending 
materials of war and equipment to build a war machine for trade and profit? 
Do you call that a malignment? 

Mr. Strassen. No, Mr. Chairman. You said they were more interested in 
trade and profit than they were in peace and security. 

The CratrmMan. I said you made an argument that confirmed them in that 
attitude in that position. 

Mr. Strassen. I say, you do not correctly characterize our allies’ position, and 
Ithink it is unfortunate that you do thus speak of our allies. 
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The CHAIRMAN. Well, that may be your opinion, and I still maintain that 
you have made an argument, a very remarkable one, in support of that position, 

Mr. Strassen. I didn’t support their position; I reported their position to 
you in the negotiation. 

The CHAIRMAN. That is it, and you made arguments in support of it, and that 
is unfortunately, or regretfully, rather, the impression that has been made to 
me. In the very first paragraph, you say: 

“It is my understanding that the committee wishes to have more information 
about the East-West trade control arrangements.” 

What the committee has been trying to do is to get full and complete informa- 
tion. Are you willing to give us full, detailed, and complete information? 

Mr. Strassen. I am willing to give you, and the executive branch is willing 
to give you, every bit of information that does not violate one of three considera- 
tions: One, security from the standpoint of intelligence ; two, the rule on interna] 
executive branch documents, which has been in effect since the beginning of 
our Government, and which is absolutely essential; three, the details of inter- 
national negotiations which would make our relations with our allies more diff- 
cult. Those are the three restrictions. 

The CHAIRMAN. Are you willing to give us the list of items that were decon- 
trolled or downgraded at COCOM? 

Mr. Strassen. No; I do not have, of course, those lists now. They are not in 
my jurisdiction. The administration position on this as to what could be fur. 
nished has been sent to you in Secretary Hoover’s letter. 

The CHarrnMAN. All right. Let me ask you: Are you permitted to testify 
under the security cloak that is wrapped around Government officials in this 
matter? Are you permitted to testify before this committee with respect to, 
and advise the committee, the items that were disembargoed, the items that were 
placed on the quantitative list, and the items that were placed on the watch list? 
I believe you referred to them as list 1, 2, and 3. 

Mr. Strassen. Those three lists. 

The CHAIRMAN. Are you permitted to testify to that before this committee? 

Mr. Stassen. Within the limits that I gave you, I can; yes. 

The CHAIRMAN. All right. What are those limits? What would keep you from 
telling about each item? 

Mr. Strassen. To give each item in open session, in detail, would serve the 
enemy. It would give him information of specifically where we, in our intelli- 
gence analysis and in our negotiations with foreign governments, drew the line. 

The CHAIRMAN. It would serve the enemy for you to disclose that? 

Mr. Stassen. That is right, in open session. 

The CHAIRMAN. Then you took the liberty where it serves the enemy when 
it is something that you do not want to divulge to Congress, but when you can 
divulge one of them in public session and make an argument about it that serves 
the position of our Government, and the action it took. You are perfectly willing 
to do that? 

Mr. Strassen. I do not agree with your analysis. 

The CHAIRMAN. Did you not refer to copper, single it out, and wind up, not 
in your prepared statement but a few minutes ago. and add to your present part 
statement that it was downgraded and put on list 3, which is the watch list? 
Did you not testify to that item? 

Mr. Srassen. Yes because this committee disclosed that information long 
ago. I think this committee acquired it 

The CHAIRMAN. May I ask you if you will testify to the other items the 
committee has disclosed? 

Mr. Strassen. If you ask me of any specific items that you previously dis 
closed, I will endeavor, within the limits that I previously gave, to respond to 
your questions. 

The CHarIRMAN. All right. I just pointed out that you say you cannot disclose 
the list, and what action you took, but you, yourself, voluntarily singled out one 
in support of your argument, copper, and told the committee what action you 
took on it. 

Mr. Strassen. I didn’t single it out, Mr. Chairman. I submit that you did, 
and the committee did, on the floor of Congress. 

The CHarreMan. This is just one of many. But you single it out in matter of 
argument to support your position. That is just the problem that we are con 
fronted with. When it serves the administration’s position and policy to releas 
an item or to make it public, you do so. But if it will serve Congress’ purpose, 
then it is classified. That is just the plain fact right before us. 
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Mr. Strassen. Mr. Chairman, surely you recall that you spoke on the floor 
of the Congress and disclosed this information about copper and copper wire 
to the whole world. It is then no longer intelligence information or a secret 
in any way. 

The CHAIRMAN. Who was it a secret from before I disclosed it? Only the 
Congress and the American people. The other countries all know it. 

Mr. Stassen. No, Mr. Chairman. These lists and the manner of controls have 
been classified in every country in the world. Parts of the information—— 

The CHAIRMAN. Just one moment. 

Mr. StTasseEn. Parts of the information obviously became known as trade goes 
on. But if we would publish this whole list, you then furnish in one fell swoop 
to the Communists exactly how far they can go in ordering these items from the 
free-world nations, and you help the Communists. That is the plain point. 

The CHAIRMAN. All right. You say I am helping the Communists. The allies, 
whose position you are defending, Great Britain—I hope our strongest ally— 
publishes the list so the Communists can see what she will sell, the very items 
that are today classified from the Congress and the American people. 

Mr. Stassen. The United Kingdom does not publish the international list, 
Mr. Chairman, that I know of. 

The CHAIRMAN. Here it is; I hold it in my hand. This is Board of Trade 
Journal, October 16, 1954, in which wire, copper wire, is excluded, so they know 
they can buy it. 

Mr. STASSEN. Would you give it to me, please? 

(Document handed to Mr. Stassen. ) 

Senator McCartuy. Just so the record is straight, Mr. Chairman, I think 
we should point out that the Chair was completely justified in making the 
statements on the Senate floor in view of the fact that Mr. Stassen had issued 
a report saying that copper had not been decontrolled. The Chair merely cor- 
rected that misstatement. 

Mr. Strassen. On the contrary, Senator. My report said that basic copper con- 
tinued in embargo, and it said specifically to the committees and publicly at that 
time: 

“Many of the 170 items remaining on the embargo list were redefined in such a 
way as to split off certain less important sizes and types of the goods covered 
by the item while keeping the embargo rating on the more important sizes and 
types.” 

I made a full report to the six committees of Congress that had jurisdiction 
in this matter while the negotiations were going on and when the negotiations 
were finished. 

Senator McCartuy. Governor, I merely point out to you that your report 
indicated that copper and copper wire was still under embargo. I think the 
chairman had a duty, when he discovered that that was false, to report that 
to the Senate. I merely rise to the defense of the chairman on this point at 
this time. 

Mr. Stassen. Mr. Chairman, I never reported to any committee 

The CHAIRMAN. Just a moment. 

Mr. Strassen. Mr. Chairman? 

The CHAIRMAN. The Chair does not want any defense, not on the basis of 
anything that was said by him. I think the people are entitled to know it, 
and we had sworn evidence of it here, and I therefore felt at liberty to disclose 
it. It had been disclosed in public hearings. 

Mr. StasseEn. Mr. Chairman, I never did report to any committee of Congress 
at any time that copper was under embargo. 

Senator McCartTuy. On page 21 of your report you reported that copper was 
still under embargo. 

Mr. STasseEN. It is. 

Senator McCartruy. You did not mention that we were going to ship 250 
million pounds of copper wire, which is very important, to the Communist 
war machine, to Russia. 

Mr. STASsSEN. We have not shipped 250 million pounds, and you know we 
haven’t, Senator. 

Senator McCartuy. If copper was under control, under embargo, how could 
you ship copper wire? 

Mr. Stassen. Copper wire, of the small sizes, has been on list 3, since August 
1954, which means that the Western European nations license limited quantities 
of it, and they insisted on doing it on the basis that the Communists had more 
than enough copper for all their military purposes, that copper is a material 














320 FREEDOM OF INFORMATION IN GOVERNMENT 


used for both civilian and military, and that they were going to insist on doing 
some copper wire trade. 

Senator McCarruy. If I may impose on the Chair for one more minute, I 
wish to go further. 

Governor, in your report to the Congress, you said that copper was still under 
embargo. 

Mr. Strassen. That is right, and it is. 

Senator McCartruy. That is found on page 21 of the report. The committee 
found out, independently, despite the opposition of your Department, that our 
allies had shipped 250 million pounds of copper wire, the type that would be 
used in jet planes, to the Soviet Union. I merely point out at this time that 
the chairman was doing a service to the American people when he pointed out 
that your report, Governor, was completely, and as far as I know deliberately, 
false. 

Mr. Srassen. Well, you know that what you are saying now is not true, 
Senator, and I won’t bother to answer it. Your figures are wrong, your facts 
are wrong, and you just simply 

Senator McCartrnuy. What is wrong about the figure? Is 250 million wrong? 

Mr. STASSEN. It is wrong; yes. 

Senator McCartuy. What is the figure, then? 

Mr. Strassen. Much less than that. 

Senator McCartuy. How much? 

Mr. STASSEN. I will not give the figure. 

Senator McCartuy. You will not give the figure? 

Mr. STASSEN. No. 

Senator McCartruy. The Department of Commerce gave us the figures of 250 
million pounds. Do you want to say that the Department of Commerce report 
was false? 

Mr. Strassen. They gave you a figure on total licensing for a period of now 
almost 2 years. That is not the figure—— 

Senator McCartuy. Governor, do not misquote again. This was not licensing; 
this was shipment, shipment of copper wire. The Department of Commerce 
gave us the figure of 250 million pounds, and you say that was false. 

Mr. STAssen. I say there has not been 250 million pounds shipped since this 
revision. There have been substantial quantities shipped. It is the United 
States position that none should be shipped, but the Western European countries 
insisted on sending these amounts. 

Senator McCarruy. Why do you say you cannot tell us how much was shipped? 
The Communists know how much they got. Why cannot the Congress know 
how much they got? 

Mr. Strassen. Because this involves also nations that are not in the control 
agreement, and it involves the question of just how much information we do 
get. I will not go through it in that form. 

Senator McCartuy. Governor, just one simple question puzzles me. The Com- 
munist Russia knows how many million pounds of copper they got. We are 
asked to appropriate money over a 10-year period to the nations that are shipping 
this copper to Communist Russia. Can you think of any reason on earth why 
the Congress should not know what Communist Russia knows? 

Mr. STAssen. No. 

Senator McCartuy. Well that is something. 

Will you tell us, then? 





Mr. Strassen. Senator, if you ever succeed in finding out what Communist . 


Russia knows, you will be a very valuable source of intelligence. 

Senator McCartuy. Will you tell us how much we ship to Communist Russia? 

Mr. StTassen. On copper? 

Senator McCartny. You know the Department of Commerce reported how 
much was shipped. Will you tell us how much was shipped? 

Mr. Strassen. I say it is considerably less than the amount that you say, but 
it is substantial, and that we—the United States position of all four depart- 
ments was that none should be shipped. 

Senator McCarrny. Did you disapprove of the shipment? 

Mr. Strassen. Yes, we insisted that copper wire ought to stay under embargo. 
The western Europeans insisted that they would ship some. They didn’t want 
to put it on any list. They finally agreed to put tt on list 3 and license it and 
endeavor to hold down the amounts. That was the final outcome of the nego- 
tiations. 
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The CHAIRMAN. Governor, may I inquire, on the basis of your report, a Member 
of Congress or an American citizen reading that report where you say copper 
js still under the embargo, would get no impression whatsoever that our allies 
were permitted to ship copper wire, would they? 

Mr. STASSEN. Yes, because we had the general statement of the reductions 
of all items, and the redefinition to split off certain of the less important sizes 
and types of the goods covered by the item while keeping the embargo rating 
on the more important sizes and types. 

The CHAIRMAN. I understand. But that would not give any impression that 
copper wire could be shipped. 

Mr. STASSEN. It does not go into any of the details, you understand. 

The CHAIRMAN. I understand. But the question was: A report of that 
character would not inform a Member of Congress, nor would it inform anyone 
who read it, that copper wire had been decontrolled, would it? 

Mr. STAsseNn. It wouldn’t inform him one way or the other; no. 

The CHAIRMAN. It carries the impression that it is under embargo, does it not? 

Mr. STASSEN. We say: 

“Many items were removed’— 

This is our report after the negotiations— 

“Many items were removed. These were either transferred to the atomic 
energy annex, demoted to a lower level of control, or decontrolled entirely. On 
the other hand, about 20 new items, embodying technological advances, were 
added to the list. Moreover, a few items, or parts of items, were promoted to a 
higher level of control. The result was a net reduction in the international em- 
bargo list, from about 260 items to about 170.” 

This is in this report that we made to the Congress for the first half of 1954, 
right after this revision. 

The CHAIRMAN. The report was made so as not to reveal rather than to reveal 
detailed information as to what was done? 

Mr. STASSEN. The report was made to give the maximum information to the 
Congress that could be given, and to correctly reflect the extent of the relaxation 
that we had to make in order to hold together the remaining trade controls. 

The CHAIRMAN. So it was your position, representing the Government in mak- 
ing that report, it was your position that the Congress was not entitled to know 
that copper wire had been decontrolled? 

Mr. STASSEN. No, it was our position that Congress was entitled to know 
everything we could tell under the restrictions that I told you at that time. 

The CHAIRMAN. Did you feel that you could not tell that? 

Mr. Stassen. That is right, in that detail at that time. 

The CHAIRMAN. For that reason, then, it was left out? 

Mr. STASSEN. That is right. 


Exurieit E 


(The List of Goods Controlled for Strategic Reasons, published in 
the Board of Trade Journal, October 16, 1954, appears, as noted in 
Senator McClellan’s letter, in pt. 2 of the hearings on East-West trade 
at pp. 532-547. ) 

Exuisir F 


(Below is a pertinent excerpt from S. Rept. No. 1410, on Foreign 
Operations Administration Grain Storage Elevators in Pakistan, 84th 
Cong., 2d sess., mentioned by Senator McClellan in his letter. Pp. 2-5 
relate to FOA suppression of information desired by the Permanent 
Investigation Subcommittee.) 


ATTEMPTS BY FOA TO IMPEDE THE INVESTIGATION 


The initial step in the investigation was a request made by Senator McClellan, 
chairman of the subcommittee, of Mr. Harold E. Stassen, Director of the Foreign 
Operations Administraiton, by letter dated January 21, 1955, to make available 
to the investigative staff of the subcommittee all the files of FOA® relating to 
this project. 


2FOA means Foreign Operations Administration. 
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Not receiving a response or even an acknowledgment of his letter, Senator 
McClellan again wrote to Director Stassen on February 4, 1955, repeating his 
request. On February 11, 1955, Mr. Stassen by letter acknowledged these re 
quests made by the chairman and furnished to the subcommittee copies of 
limited number of FOA documents. 

On receipt of this material, Senator McClellan, by letter of February 16, 1955, 
for the third time requested that all the material in FOA's files relating ty 
the Pakistan grain-storage program be furnished to the subcommittee, stating, 
“even a cursory examination reflects that the complete file on this matter has 
not been transmitted to us.” To this latter request, Mr. Stassen replied op 
February 19, 1955, advising that the additional material in FOA’s files would 
be made available for review. 

As a result of this correspondence, arrangements were made for a member of 
the investigative staff of the subcommittee to review the additional material jn 
the FOA’s files in the office of Mr. Leonard J. Saccio, Deputy General Counse] 
of the Foreign Operations Administration. 

After a review of this additional material, a request was made for copies of 
a number of the documents which the review showed would be necessary for the 
subcommittee. This request was denied by Leonard J. Saccio, Deputy Genera] 
Counsel for FOA, upon instructions of Mr. Stassen.’ As a result, a large portion 
of 3 weeks’ time was taken by a subcommittee investigator in copying in long- 
hand the pertinent documents from FOA’s files.‘ 

Also requested was a copy of the application blank (form 57) executed by 
Robert H. Pinner, grain-storage engineer of the Ralph M. Parsons Co., who was 
under contract to FOA in an advisory capacity in Pakistan. This was also denied 
for the same reason. 

To develop further the facts in this case it was necessary to conduct inter- 
views with those officials in the FOA who were most familiar with this project. 
A request was therefore made for the names of the officials who had served as 
project managers on the Pakistan grain-storage matter in the Washington head- 
quarters of FOA. This request was likewise denied by Mr. Saccio on orders of 
Director Stassen. 

Information was developed by the staff that Mr. Howard P. Morrison had 
been one of the project managers at FOA. Accordingly, the Office of the Gen- 
eral Counsel of FOA was requested on March 29, 1955, to have Mr. Howard P. 
Morrison appear for an interview at the office of the Investigating Subcommit- 
tee on March 30, 1955. The subcommittee had learned that Mr. Morrison had 
opposed the award being given to the Agricultural Construction Co., and the 
subcommittee staff wished to learn the basis for his taking a position contrary 
to that taken later by Mr. Stassen. Subsequent testimony of Mr. Morrison re- 
vealed that he was never advised by his superiors of this request for his 
presence.° 

On the following day Mr. Christian Herter, the General Counsel of FOA, tele- 
phonically notified the Investigating Subcommittee that Mr. Morrison would not 
be permitted to appear for interview. In view of this unusual action by FOA 
which would make a proper investigation impossible, a subpena for Mr. Morri- 
son’s appearance on March 31, 1955, was issued. At the same time subpenas 
were also issued for Mr. Virgil C. Pettit and Mr. Wessels Middaugh, both of 
FOA, who were known to have firsthand knowledge of the project... A 
subpena which was issued for Dr. D. A. FitzGerald, Deputy Director for FOA, 
was withdrawn after he assured the chairman that he would appear for inter- 
view at any time he was requested. 

The three officials appeared in answer to the subpenas. However, they were 
accompanied by Mr. Leonard J. Saccio, Deputy General Counsel of FOA, who 
stated he had orders from Director Stassen that they were not to be inter- 
viewed by any member of the staff of the subcommittee.” After communi- 
cating telephonically with his office, Mr. Saccio subsequently advised that these 
men could be interviewed by Mr. Robert F. Kennedy, chief counsel of the sub- 
committee, but only if he, Saccio, were present as a representative of Mr. Stassen 
and the FOA. Mr. Kennedy explained that, since the investigation involved 


2 Pt. 1, pp. 9, 10 
Pt. 1, p. 38. 

6 Pt. 1, p. 3. 

6 Pt. 1, p. 10. 
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a decision made by Mr. Stassen himself, his personal representative would not 
be permitted to be present at the interrogation. 

As a result of the position taken by the FOA, Senator John L. McCellan, chair- 
man, called the subcommittee into an immediate open hearing. 

Mr. Saccio was called as a witness to explain this policy of Mr. Stassen. He 
stated that Director Stassen felt that the men in his agency should not be inter- 
viewed without Mr. Stassen or one of his deputies being present. Saccio testi- 
fied that Mr. Stassen felt “the operating men in the agency should not be 
put in a position where their future usefulness to the agency will be impaired” 
and that Congress should receive explanations of what had been done in his 
agency only from him or his senior deputies.” 

The impact on the Investigating Subcommittee of the unusual stand taken 
by Mr. Stassen is expressed in the words of Senator Ervin: 

“Upon what meat doth this our Caesar feed, That he is grown so great?” ™ 
and by the statement of the chairman: 

“I regret, if this is cooperation, that I have never known what it was before. 
We are going into this case and now I am going into it to the very bottom. I 
have had no preconceived ideas of the merits of it either way. But if it is the 
attitude of your department, of your agency and its chief, and you, to force 
this committee to do things the hard way without decent cooperation, this 
committee is going to do it the hard way. 

“I regret that has become necessary. We are going to do it the hard way. 
You are making it cost the taxpayers more money because we have to bring 
you up here from your job, whereas you could come in a little while with con- 
ferences and let the witnesses tell what they know and you would save a lot of 
time, and you would save this committee a lot of labor. 

“You would be able to be at your place down there running your agency instead 
of being up here in a committee room waiting to testify. 

“I just can't conceive that an agency of the Government would do this where 
there is no question of internal security involved in any way whatsoever. There 
is nothing involved here except spending the money that has been taken from 
the taxpayers of this country and here is an agency that takes this position. 

“It has not cooperated. We are just compelled, as I see it, gentlemen, to do it 
the hard way.” * 

The chairman thereupon ordered Messrs. Morrison, Pettit, and Middaugh to 
return the following morning for interviews with the staff of the subcommittee, 
and the subcommittee voted to subpena Director Stassen and all the documents in 
the files of FOA relating to the Pakistan grain-storage project. 

Messrs. Morrison, Pettit, and Middaugh appeared the following morning with 
private counsel, as is provided for by the rules of the subcommittee, and were 
thereupon interviewed without the presence of a representative of FOA. 

On March 31, 1955, a subpena duces tecum was served on Mr. Harold DB. 
Stassen, Director of FOA, instructing him to appear before the subcommittee and 
produce all FOA records in connection with the Pakistan grain-storage project. 

Mr. Stassen appeared before the subcommittee in response to this subpena on 
Wednesday, April 6, 1955. Chairman McClellan questioned him regarding 
certain specific documents and information from the FOA files, copies of which 
had previously been denied to the subcommittee staff, and which documents and 
information had an important bearing on the Pakistan grain-storage project. 
These documents totaled 21 in number. 

In his appearance before the subcommittee, Mr. Stassen reversed his previous 
stand and promised to furnish immediately most of the documents desired. 
Relative to the remaining documents, he testified he wished to review them 
personally and if there was no confidential or classified material therein, these 
remaining documents would also be furnished to the subcommittee. Subse- 
quently, copies of all those documents originally requested, and again requested 
of Mr. Stassen in the hearing, were furnished to the subcommittee with the 
exception of two documents which Senator McClellan reviewed and agreed should 
not be made part of the record.” 

Also furnished this subcommittee by Mr. Stassen, under date of April 6, 1955, 
were the names of the four different project managers assigned to the Pakistan 
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grain project in the Washington headquarters of FOA, which information had 
previously been refused.” Since this information was originally requested early 
in March 1955, there was a delay to the subcommittee of at least 1 month. 


Exuusir G 


(Following are pertinent excerpts from Rept. No. 2621, 84th Cong.,, 
2d sess., entitled “East-West Trade,” report of the Committee on 
Government Operations made by its Permanent Subcommittee on In- 
vestigations, together with minority views:) 


INTRODUCTION 


e * *” ae * + + 


Another disturbing fact was the aura of secrecy which cloaked the so-called 
exercise of relaxation and revision of the list of strategic items. The Govern- 
ment departments and agencies involved in these transactions have endeavored 
to suppress and conceal the facts and have refused to permit this subcommittee 
to examine pertinent documents. These agencies have directed their employees 
to refuse to testify concerning these matters. A cloak of secrecy has prevented 
the subcommittee from ascertaining the whole truth. The question thus must be 
left at least partially unanswered as to why this country agreed to the shipment 
of strategic materials of the highest importance to a potential enemy by our 
allied nations and the part the United States Government played in such con- 
currence. In addition, we have not even been able to learn the details of methods 
of the relaxation of controls as agreed to by our Government. Despite these 
obstructions, the subcommittee has learned sufficient facts in public hearings 
to come to certain definite conclusions which will be discussed later herein (pp. 
2 and 8). 


ee * ca * a ” oF 
Part V. SUPPRESSION OF INFORMATION AND CENSORSHIP BY GOVERNMENT AGENCIES 


In the past few years there has been a growing tendency by Government 
agencies to suppress news from Congress, the press, and the public, particularly 
where such news is embarrassing to whatever administration is in office. In 
more recent years certain presidential Executive orders have been the target 
of those opposed to censorship by Government. They include President Truman’s 
Executive Order No. 10290 issued in 1951, President Eisenhower's order rejecting 
President Truman’s order and substituting his own Executive Order No. 10051 
issued in 1953, and the President Eisenhower’s letter of May 17, 1954, directing 
the Defense Department not to give information to this subcommittee in the 
Army-McCarthy hearings. 

The danger of suppression of facts and censorship by Federal agencies is more 
important today than ever. It is imperative as never before that there be no 
obstacle or blockade between the facts of today’s world and the American people. 
Our liberty and the safety of our Nation must fundamentally be protected by a 
thorough understanding by the public of the great issues and the problems of 
today. 

If the position of the executive departments were to prevail, it would mean 
that they would have an absolute right to deny to Congress or the public any 
information from the executive departments except such matters as are required 
to be publie by statute. 

Members of Congress who have the responsibility for voting appropriations 
for national defense for military and economic aid and assistance to our allies 
have the right, indeed the duty, to be informed and to know what action is being 
taken by the executive branch of the Government in this field of operation. 
Congress, the press, and the public have a right to know the attitude and the 
actions taken by nations with respect to trade in strategic goods with the Com- 
munist bloc. 

This subcommittee under the Legislative Reorganization Act is charged with 
the duty of examining into the operations and efficiency of the executive de- 
partments. One of the further obligations of the Committee on Government 
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Operations (formerly Expenditures) is to study intergovernmental relationships 
between the United States and the States and municipalities and between the 
United States and international organizations of which the United States is a 
member. 

Investigations of the executive departments are necessary and proper, not 
only because Congress must learn the needs of the Department in order to 
legislate properly, but also because it has the responsibility to see that the De- 
partment is being operated in accordance with law and policy. When Congress 
has information that a Department is being run inefficiently, corruptly or in 
violation of law or policy, it is its duty under the Constitution to investigate 
so that corrective action may be taken.‘ 


GOVERN MENT EXPERTS BARRED FROM REVEALING FACTS 



















Shortly after the Senate subeommittee hearings began, the Defense, Com- 
merce, and State Departments, acting jointly with the ICA, directed their em- 
ployees not to answer any questions pertaining to the internal operations of their 
departments which were related to the revisions of the lists of strategic materials. 
For example, all employees of the Department of Commerce were directed by 
the Secretary of Commerce, Mr. Sinclair Weeks, to refuse to answer any ques- 
tions put to them by the subcommittee. The directive to the employees stated: 
“* * * You are instructed not to testify either in public or executive closed 
sessions with respect to any advice, recommendations, discussions, and com- 
munications within the executive branch respecting any course of action in 
regard to East-West trade controls or as to any information regarding inter- 
national negotiations with the countries cooperating in East-West trade con- 
trols * * *” (p. 282). 


EXECUTIVE AGENCIES’ LEGAL CITATIONS 






The executive departments sought to sustain the legality of their position by 
citing the cases of Boske v. Comingore (177 U. 8S. 459); Touhy v. Ragen (340 
U. S. 462); U. S. v. Reynolds, (345 U. 8. 1); SEC and Williams Timbers (226 
Fed. 2d 501). 

None of these cases are applicable, since each case relates to court opinions on 
the right of Federal Government to withhold information from either the courts 
or private individuals, not Congress. In each of these cases the right to withhold 
information was based on authority granted to the agency by Congress to make 
regulations authorizing such withholding. In none of these cases was there an 
adjudication that the agencies had an inherent right to withhold information. 
In fact, the Government had expressly asked for a firm adjudication on this 
point in the Reynolds case, but the court refused to pass upon this request, and 
the case was adjudicated only on the basis of authority granted to the Defense 
Department and the Air Force by Congress. No case was cited giving any court 
ruling that the executive departments could withhold information from legisla- 
tive committees. 


















CONSTITUTIONAL SEPARATION OF POWERS IS SUBJECT TO CHECKS AND BALANCES 
















The principal authority cited in the President’s letter of May 17, 1954, is the 
theory that there is a constitutional separation of powers between the three 
branches of Government which cannot be infringed upon by another branch of 
the Government. The executive departments in urging this theory overlook the 
wisdom of our constitutional fathers who, when setting up our Government, pro- 
vided for checks and balances between the three branches of the Government to 
prevent the exercise of tyranny by the legislative, executive, or judicial. 

It was well stated by Chief Justice Taft in Ex parte Grossman, (267 U. S., 
at pp. 119-120) : 

“Finally, it is urged that criminal contempts should not be held within the 
pardoning power because it will tend to destroy the independence of the judiciary 
and violate the primary constitutional principle of a separation of the legisla- 
tive, executive, and judicial powers * * *. 






*Public Law 601, Rule 9, Committee on Expenditures, Sub—D. 


*Senate Judiciary Memorandum, proceedings involving contempt of Congress, dated 
January 6, 1947. 
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“The Federal Constitution nowhere expressly declares that the three branches 
of the Government shall be kept separate and independent. All legislative pow- 
ers are vested in a Congress. All executive powers are vested in a Congress, 
The executive power is vested in a President. The judicial power is vested in 
one Supreme Court and in such inferior courts as Congress may from time to 
time establish. The judges are given life tenure and a compensation that may 
not be diminished during their continuance in office, with the evidence purpose 
of securing them and their courts an independence of Congress and the Executive. 
Complete independence and separation between the three branches, however, are 
not attained, or intended, as other provisions of the Constitution and the normal 
operation of government under it easily demonstrate. By affirmative action 
through the veto power, the Executive and one more than one-third of either 
House may defeat all legislation. One-half of the House and two-thirds of the 
Senate may impeach and remove the members of the judiciary. The Executive 
can reprieve or pardon all offenses after their commission, either before trial, 
during trial, or after trial, by individuals, or by classes, conditionally or abso- 
lutely, and this without modification or regulation by Congress. Ez parte Gar- 
land (4 Wall. 333, 380). Negatively, one House of Congress can withhold al) 
appropriations and stop the operations of Government. The Senate can hold up 
all appointments, confirmation of which either the Constitution of a statute 
requires, and thus deprive the President of the necessary agents with which he 
is to take care that the laws be faithfully executed.” 

So, also, in Cooley’s Constitutional Limitations, 7th Edition, the power of one 
branch to keep another branch within bounds of proper restraint and to check 
and balance one branch of Government against another has been set forth on 
page 64: 

“The usual checks and balances of republican government, in which consists 
its chief excellence, will be retained. The most important of these are the 
separate departments for the exercise of legislative, executive, and judicial 
power; (a) and these are to be kept as distinct and separate as possible, except 
insofar as the action of one is made to constitute a restraint upon the action of 
the others, to keep them within proper bounds and to prevent hasty and im- 
provident action. Upon legislative action there is, first, the check of the execu- 
tive, who will generally be clothed with a qualified veto power, and who may 
refuse to execute laws deemed unconstitutional; and, second, the check of the 
judiciary, who may annul unconstitutional laws, and punish those concerned in 
enforcing them. Upon judicial action there is the legislative check, which con- 
sists in the power to prescribe rules for the courts, and perhaps to restrict their 
authority ; and the erecutive check, of refusing aid in enforcing any judgments 
which are believed to be in excess of jurisdiction. Upon executive action the 
legislature has a power of restraint, corresponding to that which it exercises 
upon judicial action; and the judiciary may punish executive agents for any 
action in excess of executive authority. And the legislative department has an 
important restraint upon both the executive and the judiciary, in the power of 
impeachment for illegal or oppressive action, or for any failure to perform of- 
ficial duty. The Executive, in refusing to execute a legislative enactment, will 
always do 80 with the peril of impeachment in view. 


THE PRESIDENT’S LETTER OF MAY 17, 1954 


President Eisenhower in a letter addressed to the Secretary of Defense, dated 
May 17, 1954, during the Army-McCarthy hearings, directed the Secretary of 
Defense and the employees of the Defense Department to withhold information 
from Congress and the public “whenever he found that what was sought was 
confidential or its disclosure would be incompatible with the public interest or 
jeopardize the safety of the Nation.” 

This letter specifically stated to the Secretary of Defense as follows: 

“* * * You will instruct employees of your Department that in all their appear- 
ances before the subcommittee of the Senate Committee on Government Opera- 
tions regarding the inquiry now before it (Army-McCarthy hearings) they are not 
to testify * * *.” [Italic and material in parentheses supplied.] 

It is clear that this letter was intended to apply specifically to the Army- 
McCarthy hearings. 

It has been reported that this letter has since been cited by 20 or more Federal 
agencies and departments as grounds for refusing information to Congress. 

The application of the principle enunciated in the President’s letter has been 
disputed and criticized by the House Committee on Government Operations. 
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The Committee Chairman, William L. Dawson, stated the claim “has never been 
upheld by the courts. It has been a mere Executive ipse dixit [say so].” 

On May 3, 1956, the House committee issued a study entitled ‘The Right of 
Congress To Obtain Information From the Executive and From Other Agencies 
of the Federal Government.” On page 25 of this study the committee drew 
the following conclusions: 

“1. Refusals by the President and heads of departments to furnish informa- 
tion to the Congress are not constitutional law. They represent a mere naked 
daim of privilege. The judiciary has never specifically ruled on the direct 
problem involved in a refusal by Federal agencies to furnish information to the 
Congress. 

“9. As far as access to information is concerned the courts have not distin- 
guished basically between executive agencies and quasi-legislative or quasi- 
judicial agencies. Both appear to stand in the same status. 

“8 Judicial precedent shows that even the President has been held to be 
subject to the power of subpena of the courts. While this is so, it may be 
that the only recourse against the President himself is impeachment if he fails 
tocomply with a subpena of either the courts or the Congress. 

“4, Any possible presidential immunity from the enforcement of legal process 
does not extend to the heads of departments and other Federal agencies. Ju- 
dicial opinions have never recognized any inherent right in the heads of Federal 
agencies to withhold information from the courts. The courts have stated that 
even where the head of the department or agency basis his action on statutory 
authority the courts will judge the reasonableness of the action in the same 
light as any other claim of privilege. The courts have held that the mere claim 
of privilege is not enough. 

“5, There is no inherent right on the part of heads of departments or other 
Federal agencies to withhold information from the Congress any more than they 
have a right to withhold information from the Judiciary * * *.” 


INCONSISTENCY IN THE EXECUTIVE BRANCHES’ POLICY IN REFUSING TO GIVE INFOR- 
MATION WHILE GIVING FAVORED PRIVATE CITIZENS SIMILAR INFORMATION 





















In the course of these hearings the subcommittee sought from the Departments 
of Commerce, State, and Defense, as well as the International Cooperation Ad- 
ninistration certain documents, memorandums, and minutes of the Joint Op- 
erating Committee. The Joint Operating Committee is an interdepartmental 
committee set up to review items that were under control or embargo to the 
Soviet bloc and to make recommendations with respect to decontrolling or down- 
grading such items. These recommendations for the most part became the 
position of our Government at the COMCOM Conference in Paris in 1954. 

The Senate Investigations Subcommittee was denied these documents on 
the basis that they were confidential interoffice memorandums and, therefore, 
could not be released to a congressional committee in aid of its legislative duties. 
The documents were refused to this subcommittee even on a confidential basis. 

The Senate Investigations Subcommittee has taken the position that these 
documents should have been made available and that the subcommittee, Congress, 
and the public were entitled to know their contents. 

The executive branches of the Government have been adamant in refusing to 
make such information available to this subcommittee, and it is difficult to rec- 
oe¢ile such attitude with its willingness to give similar information to private 
individuals. It came to the attention of the subcommittee in the month of June 
that a book, written by Robert J. Donovan, had been published and was ready 
for early distribution entitled “Inside Story.’ The contents of the book are 
based upon documents, material, minutes, and other information similar in nature 
and character to that which this subcommittee had been trying to obtain in the 
course of discharging its legislative duties and responsibilities. 

It is difficult to understand the attitude, action, and policy of the executive 
branch of the Government in refusing to give a congressional committee the facts 
and information needed for its legislative duties, while at the same time making 
available to a favored private citizen for commercial use and publication, con- 
fidential, secret documents and materials of similar character and nature. 

In view of the disclosure concerning the material made available to Mr. 
Donovan, a request was made for the appearance of Mr. Maxwell Rabb, Cabinet 
Secretary, to appear and testify before this subcommittee on July 26, 1956, and 
explain the reasons and circumstances surrounding the releasing of this in- 
formation to Mr. Donovan. Mr. Rabb failed and refused to appear. 
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Thereafter, a letter was sent to Under Secretary of State Hoover, Secretary of 
Commerce Weeks, ICA Director Hollister, Assistant Secretary of Defense Gordop 
Gray, calling attention to the fact that material of a confidential nature relating 
to the internal workings of the Government at Cabinet and staff levels had been 
disclosed to a private individual for a commercial purpose, and in the light of 
these facts, the chairman of the subcommittee again requested that the doey. 
ments of the Joint Operating Committee, relating to decontrol of strategic 
materials, be made available to this subcommittee as early as possible. 


RIGHT OF PUBLIC AND CONGRESS TO BE INFORMED 


The issue of suppression of information raises not only the question as to the 
right of Congress to know, but also the question of the right of the public in a 
democracy to be informed as to the activities of its government. 

The comment by Congress on censorship by Government agencies has been 
voluminous. Attention is called to the statement of Senator Ferguson in the 
Congressional Record, page 12498, September 27, 1951: 

“It may be said that this practice of suppressing information in the executive 
department got its big start back in March of 1948. The Senator from Michigan 
was then chairman of the Senate Investigations Subcommittee, and was investi- 
gating things that could be embarrassing to the administration. The subject 
of the investigation was the operation of the Government’s loyalty program, re 
volving around the case of William Remington. As a footnote to the inquiry 
it may be recalled that its revelations prompted the first of the President’s famous 
‘red herring’ statements. At about that time an Executive order was issued, 
placing certain files under the direct and exclusive jurisdiction of the President, 
On occasion the files were taken to the White House in order that they could 
not be subpenaed. Witnesses were told they were not allowed to testify upon 
matters before the committee. In the course of our hearing, an admiral was 
able to tell the Senator from Michigan, off the record, the fact that because of 
an order by the President of the United States he was not permitted to testify.” 

Congressman Halleck, on September 27, 1951, Congressional Record, page 
12512, stated : 

“Now President Truman is seeking to change all that. His censorship order 
gives every agency and department of the Government the absolute power to 
decide what information shall be given out to the people and what shall be 
kept from them. These agency heads are absolute czars unto themselves. When 
they order the iron curtain down it stays down—a gag on the press and radio 
of the Nation. Even Members of Congress may be denied the information they 
need to conduct the affairs of Congress.” 

Congressman Talle, October 1, 1951, Congressional Record, page 12693, stated: 

“For example, Mr. Speaker, just last week the President of the United States 
issued his infamous Executive Order 10290, establishing censorship in all the 
agencies and departments of the Federal Government. It is significant that 
this lid of secrecy is being clamped down even as Congressional committees are 
sifting charges of corruption in the Truman administration unearthed by alert, 
enterprising news reporters.” 

Congressman Miller, on October 1, 1951, Congressional Record, Appendix 
A6290, stated: 

“Mr. Speaker, the new secrecy order promulgated by the President extending 
to all Government agencies the authority to classify information and refuse to 
reveal what they consider to be a threat to security, opens a wide avenue to 
the destruction of the freedom of the press, one of our fundamental rights 
guaranteed by the Constitution. The ease with which it can be interpreted by 
officials to permit suppression of information that might endanger their own 
security or that of the administration in power has been amply illustrated by 
past performances of the present and immediate past administrations.” 

Congressman William H. Harrison, on October 16, 1951, in a speech published 
in the Congressional Record, page A6753, stated: 

“I wish to protest, Mr. Speaker, against the withholding of information re- 
quested by Members of Congress, requests made in an honest effort to serve 
the people we represent.” 

Congressman Charles A. Wolverton, Congressional Record of August 15, 1952, 
page A5O89, stated: 

“Even congressional committees have been stopped cold by executive censor: 
ship. The House Judiciary Committee investigating the Department of Justice 
asked the Department for the files on all cases where it had refused to prosecute 
cases that had been referred to it for criminal action by other Government 
agencies. The Department refused. 
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“For many years congressional committees investigating Communists in the 
Government have been refused information or even cooperation by executive 
pureaus.” 

On two occasions Senator Bender of this subcommittee, then Congressman, 
had cause to insert into the Congressional Record on October 2, 1951, page 
A6315, the following statement: 

“Mr. Speaker, the blinders are on, boys, and you had better keep your mouth 
shut, too. This is the significance of the new Truman directive to all agencies 
throughout the executive branch of our Government. Henceforth, they are to 
jssue no statements or other information which requires safeguarding in order 
to protect the national interest. The four categories employed by the State 
and Defense Departments to withhold significant items from publication, top 
secret, confidential, and restricted, are henceforth to become the watchwords 
of all executive agencies. 

“Just what this might mean is not difficult to guess. A congressional investi- 
gator seeking to discover how many employees have been added to a special 
department might be told promptly that this was restricted data, whose revela- 
tion might give valuable tips to the potential enemies of the Nation. Nonsense 
of this kind has always been possible when censorship has been invoked in the 
name of national emergencies. 

“At this particular time, when so many of the Federal agencies are under 
eareful scrutiny, the new order takes on particular meaning. Despite the 
President’s assertion that it is not censorship, it will look like censorship, it will 
act like censorship, and unless the American press is very much mistaken, it 
will also smell like censorship.” 

Again, on October 8, 1951, Senator Bender inserted into the Record the fol- 
lowing statement: 

“Mr. Speaker, if the power over the purse is the power over liberty, the power 
over the press is the path to dictatorship. Censorship of news released from 
Washington in the executive departments exclusive of the Defense and State 
Departments has seldom been practiced in American history. Even in Defense 
and State, we have developed a marked antipathy to any efforts to cut off our 
supply of information, and the extension of these restrictions into executive 
organizations such as Mr. Truman has now authorized is wholly uncalled for. 
Certainly, data getting into the hands of espionage agents of foreign govern- 
ments may be dangerous to our security, but this information is not released to 
the public. It is stolen from precisely those departments which are always 
protected by the most rigid standards of secrecy. 

“What most of us find most objectionable in the President’s order is the ease 
with which it can be used to cover up blunders and incompetence, and the 
absence of any provisions for removing secrecy provisions after the emergency 
has passed. We may now find our friends in other countries revealing informa- 
tion which we are not permitted to publish or broadcast. 

“When a man gets the use of a blue pencil, he is strongly tempted to use it. 
America has grown great through the dissemination of news and information. 
No government has ever succeeded in fooling the American people too long be- 
cause we have an alert press. If we stifle this source, we may well stifle 
America with it.” 

This statement is particularly prophetic, especially the sentence which states: 
“We may now find our friends in other countries revealing information which 
we are not permitted to publish or broadcast.” The British have published 
substantially the same export-controls list as that which our Government de- 
partments and agencies seek to hide and conceal from the American people. 

More recent congressional comment on suppression of facts are detailed herein. 

Senator McClellan on the Senate floor (Congressional Record, Feb. 23, 1956, p. 
2771) called attention to decontrol of strategic materials heretofore embargoed 
from going to the Communist bloc. He stated: 

“The Government agencies acting in concert are doing everything to hinder 
and hamper the subcommittee’s efforts to ascertain the facts concerning the 
relaxation of these controls. In addition to many oral requests, 13 letters have 
been written to various Government agencies requesting documents and perti- 
nent information. Except for some cooperation from the Department of De- 
fense, the information has not been forthcoming. 

“The facts the subcommittee has developed thus far, and which I report 
to the Senate today, have not been made available or furnished to the sub- 
committee by the executive agencies of our Government. 
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“The information we have has been secured from documents and publications 
of foreign governments, where the information is being freely given out by our 
allies. That same information in the United States is being withheld by the 
executive branch of the Government from both the Congress and the American 
people. Let me give the Senate an example. The executive branch of our Goy. 
ernment has declared even the Battle Act list to be classified, and therefore not 
available to the people of the United States. But classified and suppressed from 
whom? Not from the Communist or the Communist bloc countries. They know 
what they can buy; they know what they do buy and have bought. 

“Mr. President, it is becoming quite clear that this material and the documents 
which the subcommittee has requested from the executive branch of the Goy- 
ernment in the course of the investigation is being withheld from the United 
States Congress and the American public to prevent them from knowing what 
has happened, what has been done; to prevent them from knowing to what 
extent trade with the Communists in strategic things has been relaxed with the 
concurrence of the United States Government. Can it be, Mr. President, this 
classification, this policy of secrecy, this suppression or withholding of the 
truth, is a process or an action designed for the hiding of errors, inefficiency, and 
bad judgment of Government officials? I am convinced it is. If not, then why 
not give the Congress the information and let the American people know the 
truth. 

“Mr. President, why should not the American people know it, and why 
should not the Congress have complete information about it, so Congress can use 
the information intelligently, both as regards appropriations and in connection 
with strengthening the Export Control Act and also the Battle Act. In my 
judgment, Mr. President, as the Battle Act is operating now, it is almost a 
farce.” 

Senator McCarthy in a discussion on the Senate floor (Congressional Record, 
Mar. 22, 1956, p. 4741) made the following remarks: 

“T was extremely critical of the Democrat administration for withholding 
information from Congress. During the hearings which the very able Senator 
from Arkansas has been conducting, I was appalled by the even greater secrecy 
maintained by the executive branch today. As the years go by the Executive 
is becoming more and more arrogant and highhanded toward legitimate con- 
gressional requests for information. I sincerely hope that the Senator from 
Arkansas, as chairman of the committee, will force a showdown, to determine 
whether Congress can get information which it must have in order to legislate 
intelligently. I do not believe we can pass on the $4.8 billion foreign-aid program 
the President has requested unless the Senator from Arkansas, as chairman 
of the committee, gets the information which he has been requesting and which 
has been refused consistently. 

“T have never seen a more arrogant and evasive witness than Mr. Stassen. I 
hope the Senator will take some steps to get the information from him and 
other witnesses.” 

Senator Russell in discussing the trade in strategic materials stated as 
follows (Congressional Record, Feb. 23, 1956, p. 2774): 

“T think, from the statement of facts he has presented, we have a very 
shocking picture of the failure of cooperation with the Congress in a field in 
which we have as direct a responsibility or a greater responsibility than the 
executive department in attempting to maintain a superiority in arms, in order 
that we may defend our country. It shows a great abuse of the power of 
classifying documents, but I cannot blame the individuals who are responsible 
for this matter for attempting to keep it from the American people. I hope the 
Senator from Arkansas and the Senate will pursue it until the whole picture is 
brought into the open.” 

Senator Jackson on the same floor discussion called for an explanation of 
why information was withheld from the subcommittee (Feb. 23, 1956, p. 2774, 
Congressional Record) : 

“T should like to say that now that Mr. Dulles has returned, I think it would 
be appropriate for him to come before our committee and explain—if he has 
a reason—why this information is being withheld. 

“T shall be called upon, as will all other Members of the Senate, to vote on 
a large foreign-aid bill. I wish to know the facts. As one who has consistently 
voted for foreign aid, I believe I have a right to know the facts. 

“Mr. Dulles is now back from his vacation; and I think it is high time that 
he appeared before our committee and gave us the facts, without further delay. 
Otherwise, he is inviting complete jeopardy of the foreign-aid program. We 
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have no other course but to oppose requests for further foreign aid, if we are 
not going to get from the executive branch of the Government any more infor- 
mation than we have been getting.” 

Senator Morse pointed out the need for Congress to be informed and he stated 
(Congressional Record, Feb. 23, 1956, p. 2775) : 

“Mr. President, if the Senator from Arkansas will yield further to me, I wish 
to refer to several points which I think need to be reemphasized; I think some 
of them have already been emphasized by the Senator from Arkansas (Mr. Mc- 
Clellan), the Senator from Georgia (Mr. Russell), and the Senator from Idaho 
(Mr. Welker). I wish to point out that what our allies do in regard to supplying 
strategic materials to Russia happens to have a great effect on every man, 
woman, and child in the United States, and creates a great danger for all the 
American people. We cannot ignore that, and we cannot consider it separately 
from foreign aid. 

“When the Congress comes to consider the foreign-aid program this year, 
we shall have to take a long, hard look at its ramifications, because if we are 
giving foreign aid, let us say, to England, in order to build up her economic and 
productive power, we must determine the use to which that produtive power is 
being put. If that produtive power is to be used to manufacture machine tools 
which will be sent to Russia—as the Senator from Arkansas has pointed out 
today—then that foreign aid threatens the security of American boys, in case 
of another war. 

“Mr. President, I serve notice now that I do not intend to vote for a foreign- 
aid program when there is concealed from me what is happening in regard to 
the use to which that foreign aid is being put by alleged allies. 

“Mr. McCLeELLAN. I agree with the Senator from Oregon. 

“Mr. Morse. We have a right to know what goods foreign-aid countries ship 
to Russia. We are not asking for the disclosure of secrets which involve the 
war plans of our country, which should be kept secret—although on that point 
let me say that I think that in the United States we have gone a long way in 
keeping from the chairmen of the appropriate committees defense information 
which should be known to those leaders of the Senate and the House of Repre- 
sentatives. I believe it is silly to think that the security of our Nation is vio- 
lated in some way if, for example, the chairman of the Armed Services Com- 
mittee and the ranking Republican on that committee are taken into confidence ; 
and the same is true of the Foreign Relations Committee—and I speak as a 
member of that committee. The same is true of the committee headed by the 
distinguished Senator from Arkansas.” 

Senator Symington likewise called attention to the direct bearing foreign 
aid has in relation to trade between our allies and the Communist nations. He 
pointed out (Congressional Record, Feb. 23, 1956, pp. 2775-2776) : 

“May I have the attention of the distinguished Senator from Idaho (Mr. 
Welker)? He made a pertinent observation on the question of whether or not 
we were giving aid to countries which were, in effect, shipping materials made 
with that aid to the Communists. It is true that is what we have been doing. 
For example, we have given foreign aid to countries in order that they might 
develop copper mines. Those countries are shipping copper to the Communists, 
despite the fact we have not yet completed our own stockpile of copper to the 
point considered essential for our own security, and also despite the fact that, 
not too long ago, we were paying a premium price for copper on the world 
market as against domestic price. 

“I voted for some foreign aid, and shall continue to vote for some foreign 
aid, provided we get into the record the fact we do not intend to have that aid 
used, directly or indirectly, to increase the war machine of the Communists. 

“Does the distinguished chairman of the committee remember that at one 
point a Government consultant on machine tools was asked the following ques- 
tion: ‘In other words, we can say, can we not, that we continue to embargo 
practically everything they do not want, and have lifted the embargo on just 
about everything they do want?’ ” 

Senator Ervin in the discussion posed certain questions to Senator McClellan 
which are set forth herein (Congressional Record, Feb. 23, 1956, p. 2776) : 

“T should like to ask the able Senator from Arkansas if the excuse given is 
that disclosure of such information might reveal some transactions with a 
foreign nation which might be of a confidential nature. Is that correct? 

“Mr. McCLeLLan. Yes. I may say to the Senator that perhaps sometimes the 
request of the committee was so broad that it might have included documents 
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pertaining to other countries which were of a confidential nature, but we have 
tried to make clear in conversations and in letters that we were not trying 
to get any confidential documents which related to some other country. What 
we have been trying to get is a list, the Battle Act list, declassified, so that we 
can make it public. We have been trying to get the list of items together with 
the recommendations made by the so-called JOC committee, so that we might 
make some comparisons as to how far our representatives went beyond per- 
haps the very liberal action which was taken when we were trying at that level 
to hold the line on these things. 

“Mr. Ervin. That is the matter I wanted to draw attention to in my second 
question. I should like to ask the distinguished Senator from Arkansas if 
evidence taken before the subcommittee has not disclosed the fact that approxi- 
mately 100 different items were recommended to be deembargoed by the JOC 
committee, and if the JOC committee is not entirely a committee composed of 
Americans operating within the departments of the Government, and if the 
committee has not been refused documentary evidence concerning actions of 
the JOC committee in making these recommendations. 

“Mr. McCLe.tuan. Yes; our committee has been refused all those documents, 
and even the recommendations. I should think there would be a list of items, 
We have been told that there is not even a list of items that JOC considered, 
Of course there may not be an actual list, but certainly there is a record, be- 
cause recommendations were made, and those recommendations related to some 
specific items.” 

Senator Mundt, on the other hand, while agreeing with Senator McClellan 
that everything should be done to halt shipments of strategic materials to the 
Soviet bloc, took issue on some of the conclusions drawn to the effect that the 
refusal to dischose information and the suppression of information was a process 
to hide the errors of inefficiency and bad iudgment of Government officials : 

“Mr. President, I wish to associate myself with the chairman of the Com- 
mittee on Government Operations, the Senator from Arkansas, from the stand- 
point of believing that our country should take every reasonable and every 
proper precaution to prevent shipments behind the Iron Curtain of any mate 
rials useful to their war machine. 

“So that my position may be made very clear on the record, I may say that 
I made the motion in the Committee on Agriculture and Forestry, which was 
approved by the committee, to strike out of the farm bill a section which would 
have relaxed the arrangements whereby additional foodstuffs could be sent 
behind the Iron Curtain. 

“T did that even though I come from a farm State and despite the magnitude 
of the problem of surpluses, because I recognize the fact that anything that 
feeds an enemy is a disservice to the Republic. 

“Having said that, I must also say that, while I associate myself with what 
the chairman has said, and although I commend him, because I know he is 
approaching the matter on a nonpartisan basis, I am a little disturbed by some 
statements made during the colloquy to which I have listened, and which cer- 
tainly would remind anyone of the fact that 1956 is a political year. 

“There is one statement which seems to need comment by me. I refer to the 
chairman’s statement: 

“Can it be, Mr. President, this classification, this policy of secrecy, this sup- 
pression or withholding of the truth, is a process or an action designed for the 
hiding of errors, inefficiency, and bad judgment of Government officials? I am 
convinced it is.’ 

“I certainly wish to dissociate myself from that conclusion. I think at the 
moment it is purely a political deduction. 

“T believe we will find out whether there is inefficiency and I think we should— 
and I believe we will find out whether there were errors—and I think we should— 
and I believe we should find out whether there was bad judgment—and I think we 
will find that out, too. 

“However, at this stage of uncompleted hearings, before we have even asked 
Governor Stassen to testify before us—and he should testify before our com- 
mittee—I do not believe we can conclude now that there was error, inefficiency, 
or bad judgment. That should be something that should come at the conclusion 
of the hearings, not before they have actually started. 

“In that connection, I should like to ask unanimous consent to have printed 
in the Record a letter written to the committee through our distinguished chair- 
man, on February 20, by the Acting Secretary of State, Mr. Herbert Hoover, Jr., 
in which he sets forth the position of the State Department and lists those items 
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which in his opinion our committee should have in public session, those items 
which in his opinion the committee should have as a classified list, and those 
items which in his opinion might do jeopardy to our international relation- 
ships if they were made public in any way.” 

The letter referred to by Senator Mundt was placed in the record of the hear- 
ings and made an exhibit (p. 262) ; also see Congressional Record, February 23, 
1956, page 2777. 

Senator Ervin concluded the discussion with the following remarks (Con- 
gressional Record, Feb. 23, 1956, p. 2278) : 

“Mr. President, after watching the State Department encourage the Depart- 
ment of Commerce not to give us any information, and the Department of Com- 
merce insisting that the State Department should not give us any information, 
Iam inclined to the conclusion that they were actuated by the motives which 
actuated a teen-age couple in my section of the country. On one occasion John 
was at a party and was compelled by force of circumstances to see Mary home. 
It was the first time he had ever seen a girl home, and, when he reached her 
home, he said, ‘Mary, do not tell any of the boys that I saw you home tonight, 
because they might tease me about it.’ ” 

“She said, ‘You need not worry. I am just as much ashamed of it as you are.’” 

“So, Mr. President, when I see the Department of Commerce insisting that 
the Department of State withhold information from the Congress of the United 
States and the American people, and the Department of State insists that the 
Department of Commerce do the same, I began to suspect that they are both 
ashamed of what has been going on in this field.” 

Other selected records of congressional comment criticizing secrecy and 
suppression of information in the Government can be found in the following 
Congressional Records: 


March 22, 1956: Senator McClellan, Senator Symington, pages 4740-4742. 
February 21, 1956: Senator Hennings, page 2612 
January 23, 1956; Senator Daniels, page 918 

February 20, 1956: Congressman Brooks, page 2555 
June 21, 1955: Senator Neuberger, page 7507 

July 19, 1955: Senator Humphrey, page 9394 
August 3, 1955: Senator Humphrey, page 11319 
August 25, 1955: Congressman Moss, page A6213 
May 2, 1955: Congressman Quigley, page A2942 

May 2, 1955: Congressman Meader, page A2932 
June 27, 1955: Senator Humphrey, page A4692 
June 28, 1955: Congressman Williams, page A4703 
January 16, 1956: Congressman Lane, page A326 
January 24, 1956: Senator Humphrey, page A709 
April 16, 1956: Congressman Baker, page A3028 


OFFICIAL POSITION TAKEN BY EXECUTIVE DEPARTMENTS ON DISCLOSURE OF 
INFORMATION 


Mr. Herbert Hoover, Jr., Under Secretary of State, was designated as a spokes- 
man for the executive departments. Secretary Hoover presented a letter to the 
subcommittee (p. 262) in which he reaffirmed the position taken by the Com- 
merce and Defense Departments and refused to give the subcommittee the docu- 
ments pertaining to the JOC on any basis whatsoever. He agreed to furnish 
the Battle Act list and international list only on a secret classified basis behind 
closed doors. 

This letter requires an analysis. That part which referred to the JOC papers 
is set forth herein as follows: 

“Apart from the Battle Act list, which already has been supplied to the sub- 
committee on a classified basis, and the international lists referred to above, 
the remaining documents in the executive branch relating to East-West trade 
controls consist of discussions and communications of an advisory nature among 
the officials and employees of the executive branch, highly sensitive intelligence 
information, and communications with our delegation and other representatives 
abroad containing recommendations, information regarding the position of other 
governments, and comments thereon. It is contrary to the public interest that 
their conversations or communications or any documents or reproductions con- 
cerning such advice be disclosed. May we refer you to the position of the 
President on the subject in his letter of May 17, 1954, to the Secretary of 
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Defense. We are, therefore, required to deny to this subcommittee any docn- 
ments that would violate this principle.” 

This answer tends to becloud both the nature of the request made by the 
subcommittee and the nature of the documents requested. The requests for the 
documents were very clearly defined in letters to Vice Adm. Walter S. Delany, 
Deputy Director of the Mutual Defense Assistance Control, dated February 2 
1956, and to Mr. John B. Hollister, Director of the Mutual Defense Assistance 
Control Act and Director of the International Cooperation Administration, dated 
February 16, 1956. The substance of these letters is as follows: The subcom- 
mittee requested— 

“* * * the following information: 

“(a) A list of all items recommended to be removed by JOC in 1954. 

“(b) How many of these items were actually removed. 

““(c) What were the items. 

“(d) Why were they removed.” 

For further clarification it is pointed out that the requested documents and 
actions taken by JOC pertain to— 

(1) Actions taken by the United States Government employees alone. 

(2) The fact that the items recommended for removal and the actions 
taken by JOC took place before these times were reviewed abroad at COCOM 
and before consultation with any foreign governments or personnel took 
place concerning them. 

(3) Testimony of Mr. Robert Martino, the Defense member of JOC, that 
the responsibility for the recommending for removal of the approximately 
150 items rested on Mr. Herbert Blackman, Chairman of JOC. 

(4) The fact that the deletion of decontrol of most of these items were 
recommended over the strenuous objections of Defense and other depart- 
ment experts, who contended that these items were highly strategic. 

(5) The Strategic Control Section of the Department of Commerce, 
headed by Mr. Mishell George, likewise a member of JOC, changing and 
altering the facts and analysis sheets of these experts before they were 
submitted to JOC for consideration. 

As to the offer to cooperate by having the high-ranking officials appear and 
testify in place of those who actually performed the actions, this aspect must 
be more closely examined. 


Herbert Hoover, Jr., Under Secretary of State 


Mr. Hoover was designated as the main spokesman for the executive depart- 
ments to testify for them pertaining to the revisions of the lists. 

The facts: He was not the official who was charged with the responsibility 
for the negotiations, since he was not even Under Secretary of State at that 
time, and he has no firsthand knowledge of the revisions of the lists. 


John B. Hollister, Director of the Battle Act and the ICA 


Mr. Hollister was designated as the spokesman for the Battle Act and the 
International Cooperation Administration. 

The facts: Mr. Hollister was not an official who was charged with the respon- 
sibility of the negotiations. He was not even appointed to this position until 
after the negotiations were completed. Therefore, his testimony in many 
respects is of a secondary nature. 


Gordon Gray, Under Secretary of Defense 


Mr. Gray was designated as the spokesman for the Department of Defense. 

The facts: Mr. Gray was not in the Defense Department at the time JOC 
action was taken or negotiations held with COCOM countries on a downgrading 
and deletion of strategic materials from the controls list. He therefore has no 
personal knowledge of this situation (p. 219). 


Sinclair Weeks, Secretary of Commerce 

The testimony taken indicates that Mr. Weeks had no personal knowledge 
of the intricate details of what happened at the JOC level in 1954. He can 
therefore discuss this matter only in generalities and not in the detail that the 
subcommitte wishes to examine into. At the time the subcommittee agreed to 
hear information in executive session Mr. Weeks asked the chairman if he 


could be excused on the ground that he had no information that would be helpful 
to them in this field. 
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Harold HE. Stassen, former Director, FOA, and former Battle Act Administrator 


Mr. Stassen did play an integral part in the revision of the lists, both Battle 
Act and the international. Although he stated he was not in the Paris negoti- 
ations, he obviously had direct responsibility for these revisions. 


SUPPRESSION OF JOC DOCUMENTS 


In the face of these facts it is difficult to understand how the executive de- 

rtments can contend that the actions of Mr. Blackman and Mr. George cannot 
pe scrutinized by the subcommittee and that the documentary evidence of their 
actions cannot be examined. 

The reasons advanced for the refusal to reveal information are set forth in 
the State Department letter of February 20, 1956, to wit: that it related to 
highly sensitive intelligence information and communications between delega- 
tions and certain representatives abroad containing recommendations regarding 
the positions of other countries. These reasons are not applicable, as they are 
not the documents we requested permission to examine. The subcommitee de- 
sired to examine the documents of the JOC and actions taken in this committee 
prior to the international negotiations. 

It is reiterated that we desired to examine the actions taken by a chairman 
of a committee within the executive department of the United States who was 
delegated the authority to make recommendations prior to any international 
negotiations. These recommendations were made on a domestic level and by our 
own Officials only. No other nations were involved in these decisions. No other 
nations were consulted on these recommendations, and it is apparent that the 
recommendations made by Mr. Blackman, while only advisory, had in fact the 
effect of a final decision made by this Government because, although the EDAC 
and ACEP, the Secretary of Commerce Weeks, and the Deputy Director and 
Director of the Battle Act had a right to review, change, and alter these recom- 
mendations, such formal review was seldom made. The records show that dur- 
ing the “crash review” between April 1 and May 20, 1954, ACEP and EDAC held 
no meetings (p. 211; see also p. 20 of this report). The subcommittee’s requests 
for the minutes of these meetings have been denied. The positions taken by 
Mr. Blackman were seldom reversed with the exception of rare instances, such 
as where the Petroleum Logistics Section in the Defense Department made a 
major protest. (See p. 21, supra; p. 232 of hearings.) 

As a matter of fact the subcommittee, through the chairman, Senator Mc- 
Clellan, stated that if the recommendations of the JOC were not final, the sub- 
committee would accept in lieu thereof whatever were the final recommendations 
of the Government. This also was refused (pp. 461-462). 


SUPPRESSION OF INFORMATION OF INTERNATIONAL LISTS AND NEGOTIATIONS 


The subcommittee agreed not to press for public disclosure of the United 
States participation in the international negotiations and agreed to take this 
testimony in executive session on the plea that it might disturb the delicacy 
of our relations with foreign nations. 

The Government agencies have refused to give public information regarding 
the international lists on the ground that to do so would be to violate agree- 
ments made with foreign nations in the COCOM group and that these foreign 
nations have domestic problems with their Communist minorities who, if they 
knew their nation was embargoing strategic materials to the Soviet bloc, would 
create great difficulties for the governments of these nations. Regarding this 
argument two matters should be considered. > 

(1) Open publication of British list similar to international list.—A list almost 
identical to the international list has been published by various nations abroad. 
It is a matter of public record that the Board of Trade Journal, an official 
organ of the British Government, on October 16, 1954, published a list under 
the title “Trade With the Soviet Bloc, Lists of Goods Controlled for Strategic 
Reasons” (exhibit 14, p. 532). This list is substantially the same as the inter- 
tational list, as demonstrated by the foreword, which contains the following 
language : 

“For technical reasons and in order to facilitate matters for traders, some of 
the definitions used differ slightly from those agreed by the Coordinating Com- 
mittee on East-West Trade. In no case, however, do the amended definitions 


alter the scope of the controls agreed by the Coordinating Committee.” (COCOM) 
Italics ours. ] 
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(2) Foreign export regulations a matter of open public knowledge.—In each ot 
the Battle Act reports published since 1952 there is appended the export contrq 
licenses requirements of each of the nations which received economic aid from 
the United States; therefore it is public information that there are export con. 
trols established to comply with and conform to the Battle Act. It is well known, 
and a matter of public information, that the Battle Act provides that any nation 
shipping materials of a strategic nature to the Soviet dominated nations cap 
have the aid coming from this country terminated. 


THE COMMUNISTS KNOW WHAT STRATEGIC MATERIALS THEY CAN OBTAIN—SECURITY 
CLASSIFICATION ACTS ONLY TO KEEP CONGRESS AND AMERICAN PUBLIC IN DARK 


The State Department letter of February 20, 1956, does not explicitly claim 
national defense security is involved in the withholding of the information ag 
to the JOC documents. It does, however, claim that if the details of the pro. 
gram, referring to the international system, were revealed, it would constitute 
a breach of trust on the part of the United States and jeopardize the voluntary 
basis upon which the program rests and thus would endanger our national 
security. 

While the validity of this reasoning and the wisdom of such an arrangement 
are questioned, the subcommittee has taken the position that it will not pregs 
for public disclosure of the international program. 

But the question arises whether secrecy is being urged only in part for the 
reasons named, and whether there are other undisclosed reasons. The Battle 
Act Administrator has already established as a matter of public record in his 
“Fifth Battle Act Report” and subsequent reports that over 200 out of 450 items 
of strategic importance had been removed from the international list, and as 
was pointed out by Senator Joseph McCarthy, the information as to what items 
the Communists can buy from the West is constantly known to them. The 
Communists know what strategic materials they have received, whether it be 
items which were entirely deleted from the list or whether it was decontrolled 
in one form or another. They know what they have bought, and they know 
what they can buy. 

It would appear therefore that the refusal to disclose this information is not 
a matter of national security. 


SUPPRESSION OF BATTLE ACT LIST 


The Battle Act list admittedly was revised on August 25, 1954, and tailored 
to fit the changes made in the international list on August 16, 1954 (p. 22, Fifth 
Battle Act Report). The Battle Act (Mutual Defense Assistance Control Act 
of 1951) (see Fifth Battle Act Report, pp. 39-48) prohibited the granting of 
aid to free foreign nations if they engage in trade of strategic materials with 
the Communists. The Battle Act has never been invoked, and every violation 
during the past and present administration has been excused. 

This indeed is one of the principal legislative aspects of this investigation: 
to ascertain and determine why the Battle Act has not been invoked, who was 
instrumental in failing to enforce its provisions, and what means and steps can 
be taken to preserve its function and the legislative intent from maladministra- 
tion. 

CONCLUSIONS 
* * * * * . : 


(12) The entire story of the relaxation of the strategic trade embargo has 
been cloaked by an aura of secrecy not warranted by security considerations. 
The list of nonembargoed strategic materials has been in the realm of public 
information since October 1954. The list was then published by the British 
Board of Trade and has been available for a shilling. Moreover, the Communist 
nations knew what materials they purchased and could purchase. The only 
parties that have been kept in the dark are the Congress and the Americal 
public. The reasons advanced by the executive departments for classifying this 
information do not impress the subcommittee as being valid or tenable. 

(13) The subcommittee cannot avoid the conclusion that the sole reason that 
the revised Battle Act list is classified is that its disclosure would reveal the 
ineffectiveness of the Battle Act as administered. The subcommittee believes 
that the executive branch wished to withhold from the American people the 
fact that foreign nations receiving aid from the American taxpayers are il 
turn helping the Communists to arm themselves against the United States and 
the free world. 
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(14) The executive branch endeavored to conceal and suppress facts that re- 
veal administrative errors and negligence, such as the failure to provide for an 
effective review of the Joint Operating Committee recommendations. 

(15) The executive departments and agencies directed and instructed their 
employees to refuse to testify and disclose pertinent evidence on the decontrol 
of strategic materials. The departments and agencies, in refusing to permit 
Congress to examine pertinent documents of the Joint Operating Committee and 
other interdepartmental committees, obstructed a duly authorized congressional 
investigation. The executive branch’s claim of a “privilege” in these matters 
is unwarranted and not justified. 

(16) The refusal of the executive branch of the Government to permit this 
congressional committee the right to examine documents pertaining to the work 
of the Joint Operating Committee on the ground that they were interoffice 
memoranda, while at the same time releasing similar interoffice memoranda of 
Cabinet-meeting level to a private citizen for the purpose of writing a book for 
his own profit, is inconsistent and irreconcilable as a matter of Executive policy, 
and such a position and action is without justification. 

(17) The suppression of information noted in the five previous paragraphs 
represents a violation by the executive branch of the constitutional prerogatives 
of the Congress. Congress has a constitutional right to obtain all information 
necessary in the exercise of its legislative function. That right cannot, under 
our system of government, be limited or qualified by the unilateral action of 
the executive branch. 

RECOMMENDATIONS 
Disclosure of information 


Congress should receive as a matter of course complete and current informa- 
tion on the administration of export controls, both domestic and international. 
Congress has the right to ascertain whether its intent as set forth in the Battle 
Act has been properly implemented by the executive branch. Congress is 
entitled to receive whatever information is necessary to make this determina- 
tion. 

1. It is recommended, if this end cannot be achieved through administrative 
action, appropriate legislation be enacted by Congress. 

2. It is recommended that prior to the further removal of items of strategic 
importance from the control list, specifically including any item on the present 
China embargo list, a list of the proposed changes be submitted, before imple- 
mentation at the international level, to the congressional committees on foreign 
relations, armed services, and Government Operations for appropriate review. 


Administration of the export control program 


The conclusion reached by the subcommittee indicates a serious degree of 
laxity in the administration of the Battle Act. In many cases the remedies are 
implicit in the conclusions, but the subcommittee also makes the following 
recommendations: 

3. It is recommended that the strategic significance and military importance of 
materials be given a primacy in the administration of the act. 

4. It is recommended that the Department of Defense, with its responsibility 
for our national security, play a more active role in negotiations for revisions 
of export controls. 

5. It is recommended that the appropriate officials of Cabinet rank take a more 
direct responsibility in the administration of this program. 

6. It is recommended that careful attention be given to the qualifications of 
the staff to whom the power of reviewing the significance of materials proposed 
for control or decontrol is delegated. Such staffs should include personnel with 
proper engineering and military logistic experience. 


The Battle Act 


The Mutual Defense Assistance Control Act of 1951 has far-reaching implica- 
tions for our foreign policy and national security. Therefore: 

7. It is recommended that a thorough reevaluation of this act be made by 
the proper committees of Congress and also by the executive branch of the 
Government. 

8. It is recommended that the President submit to Congress by December 31, 
1956, a complete report of the views of the executive branch with respect to 
revisions in the Battle Act. 


25740—58—pt. 1——-23 
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9. It is recommended that this report be forwarded to the proper congreSsionalt 
committees in whose jurisdiction revision of the act will fall. 


JoHn L. McCLetian, Chairman, Arkansas, 
Henry M. Jackson, Washington. 
Stuart SYMINGTON, Missouri. 
Sam J. Ervin, Jr., North Carolina. 
JosePH R. McCartHy, Wisconsin. 
(Pp, 27-49.) 


MINORITY VIEWS OF SENATORS KARL E. MUNDT AND GEORGE H. 
BENDER 


Senators Karl E. Mundt and George H. Bender did not concur in the Hast. 
West Trade Report, but submitted the following minority views: 


We would like to express ourselves now on that portion of the report which, 
charges the executive branch with endeavoring to conceal facts and suppress. 
information. At the very outset of this investigation all of the responsible offi- 
cials of the administration indicated their availability to testify and give in- 
formation in this matter. The administration recognized the right of Congress 
to investigate. No veil of secrecy was ever placed over these international con- 
trols, and the administration did not refuse to give the facts to the Congress 
and the American people. Everything the subcommittee requested, that could 
properly be given in public session, was made available. Witnesses testified and 
documents were released for insertion in the record as well as review of the staff. 
In some areas it was absolutely necessary, to assure the protection of our na- 
tional security, that information be furnished on a classified basis in executive 
session. This was recommended by the responsible officials, and again all of the 
information was available to the subcommittee. To make some of this informa- 
tion available in public session would tell the Communist nations about our stra- 
tegic and short supply, reasons for control or decontrol. To some extent by so 
doing, we would impart to the Soviets the exact status and description of con- 
trolled items, the amounts of quotas, and the items which should be placed on 
the so-called watch list for intelligence reasons. We would publicize for the 
benefit of potential enemies the thoughts, recommendations, advice, and work- 
ing papers of subordinates who worked for those in the executive branch who 
held and exercised action responsibility. To make some of this information 
public would violate our agreements with our allies and would be prejudicial 
to our national security interests. Most of the documents involved in the inter- 
national negotiations were classified and highly sensitive and involved our rela- 
tions with other governments. We had given a specific commitment to the other 
nations in COCOM in many instances to keep the extent of participation of a 
particular nation in this program secret. Of necessity, certain information could 
not be made available publicly. All of the above was clearly related to the sub- 
committee in executive session. We are surprised the majority report criticizes 
an American Presidential administration because it insists on fulfilling its prom- 
ises. 

The subcommittee over the last many months has hammered that it has been 
denied information in this matter. As a matter of fact, the hearings were ab- 
ruptly ended at the time when it was learned that one of the responsible officials, 
Adm. Walter 8S. Delany, Deputy Director for Mutual Defense Assistance Con- 
trol, International Cooperation Administration, was available to testify in execu- 
tive session and give all of the additional information which the subcommittee 
desired, and which it claimed was being denied by the administration. Admiral 
Delany testified on one occasion briefly, was never recalled, and the hearings 
have been adjourned. He volunteered to provide much additional information 
but the committee failed to provide him that further opportunity. 

It has been suggested that we might have been more successful if we had used 
more than the power of persuasion. President Eisenhower answered that con- 
tention on December 2, 1955, as follows: 

“The easiest thing to do with great power is to abuse it—to use it to excess. 
This most powerful of the free nations must not permit itself to grow weary 
of the processes of negotiation and adjustment that are fundamental to freedom. 
If it should turn impatiently to coercion of other free nations, our brand of 
coercion, so far as our friends are concerned, would be a mark of the imperialist 
rather than of the leader.” 
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In view of the fact that the majority report is based only on public testimony 
and disregards the preponderance of information furnished, of necessity, in 
executive session, the validity of this report is highly questionable. No report 
should be submitted without first objectively looking into all of the testimony 
and material available. We find that the report is replete with erroneous im- 
pressions and partisan implications. As an example, in many instances, the 
report fails to indicate whether or not the Soviet bloc is purchasing any of 
the commodities from free world countries of which the subcommittee complains. 
As an illustration, there is no evidence of any trade with the Soviet bloc in 
vertical boring mills, external cylindrical grinding machines, surface grinding 
machines, dynamic balancing machines, beryllium metal, zirconium, and Others. 

For some curious reason, the majority report persistently refuses to differen- 
tiate between items which COCOM nations are not prohibited from shipping 
abroad and the items which actually have been shipped. We feel certainly that 
to the extent our allies in COCOM have exercised internal controls and per- 
suasion to prevent the shipment of significant items to Russia, our friends 
abroad deserve to be commended rather than to be subjected to the sharp criti- 
cisms of the majority report. 

We submit that the report in its conclusions and recommendations is entirely 
misleading as to the effectiveness of international control of strategic materials. 
We heartily endorse the proposition that no goods of any strategic value should 
be the subject of trade with Communist nations. We wish it were possible to 
persuade friendly countries to join us in a common effort to this end. We wish 
every country in the free world would follow the splendid example of this Gov- 
ernment in preventing shipments of supplies to Red China. We have made some 
progress, and we cannot relax our efforts now. These efforts deserve the un- 
derstanding and support of all of us. They are not enhanced by partisan 
political attacks on the motives of those responsible for this urgently important 
aspect of our national survival. Unless it is recommended that the United 
States go it alone in resisting Communist aggression, we must strengthen rather 
than weaken our allies. We must confer with them as convincingly as possi- 
ble—we can not coerce sovereign nations to accept our every recommendation. 
We regret other nations are not as realistic as the United States in restricting 
strategic shipments behind the Iron Curtain, but we rejoice in the fact com- 
petent American leadership and persistent persuasion has resulted in a con- 
tinuation of international controls and helpful independent actions by friendly 
allies to the end that important curtailments continue to impose significant re- 
strictions on the shipments of supplies to Communist countries. 


Karki. E. Munopt, South Dakota. 
GEORGE H. BENDER, Ohio. 


The members of the Committee on Government Operations, except those who 
are members of the Senate Permanent Subcommittee on Investigations, did not 
sit in on the hearings and executive sessions on which the above report was 
prepared. Under these circumstances, they have taken no part in the prepara- 
tion and submission of the report, except to authorize its filing as a report made 
by the subcommittee (pp. 50-54). 


UNITED STATES SENATE, 
Washington, D. C., June 8, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Tom: This is in answer to the two inquiries you recently addressed to 
me, one as chairman of the Reorganization Subcommittee and the other as 
chairman of the Railroad Retirement Subcommittee. 

I wish to advise that in neither of those subcommittees have we had instances 
in which the administration refused to divulge information on the basis of 
President Eisenhower’s May 17, 1954, letter, or, in fact, on the basis of any other 
authority. 

Sincerely yours, 
JOHN F. KENNEDY. 
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UNITED STaTEs SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
June 11, 1956. 
Hon. THomas C. HENNINGS, 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 


Deak SENATOR: I am pleased to respond to your letter of May 29 asking as 
to the refusal of “any executive department or executive officer or any in- 
dependent agency to give information” to the Committee on Interior and Insular 
Affairs since May 17, 1954, etc. An examination of the records of the commit- 
tee generally indicate cooperation and full disclosure through correspondence 
or oral testimony on the part of the executive agencies and their spokesman. 

However, the files reveal three instances which may be taken as an indication 
of attitudes, in particularly sensitive cases. The sensitivity does not relate to 
security, but touches more on the asserted rights of an executive department or 
agency to withhold papers or information from the Congress. 

The first instance I shall cite grows out of a “statement of policy” contained 
in a report of this committee on H. R. 4663, a bill to authorize the Trinity divi- 
sion of the Central Valley project, California. The statement called for a full 
disclosure by the Department of the Interior in connection with negotiations 
for the sale of falling water under the administration’s so-called “partnership” 
power policy. The Department of the Interior took umbrage at some phases 
of the statement as impinging on the executive prerogatives. The correspond- 
ence, attached as exhibit A, includes a copy of Senate Report 1154, on page 2 
of which is the statement of policy to which I have referred. 

The second instance relates to expressions by two members of the Senate 
Committee on Interior and Insular Affairs relative to the withholding of, or 
delays by, executive departments in forwarding reports or comments on S. 863, 
the Western Water Rights Protection Bill. I am not sure this is the type of in- 
formation you are seeking, but I am passing the material (exhibit B) for 
such consideration as your subcommittee may desire to give it. 

The third instance is one with which my committee was concerned from the 
standpoint of legislative operations. The disclosure of the withholding of in- 
formation or at least a lack of frankness on the part of the responsible head of 
an independent agency, an arm of the Congress, was made before a subcommittee 
of the House Committee on Small Business. 

Material relating to this third instance, which possibly has already come to 
your attention, is attached as exhibit C. It relates to S. 1333, a bill to authorize 
the Federal Hells Canyon Dam project on the Snake River, Idaho-Oregon. You 
were a cosponsor of this bill, with 30 other Senators. Hearings were held both 
in the field and in Washington. On May 18, you and 23 other Senators joined 
with me in a letter to Chairman Kuykendall, of the Federal Power Commission, 
asking that action by the Commission on an application of the Idaho Power Co. 
for a license for three low dams in the Hells Canyon reach of the Snake River. 
Additional correspondence is shown in the attached exhibit C, which also includes 
excerpts from hearings before the House subcommittee which you may feel war- 
rants attention. The accompanying chronology of related events is striking. 

Mr. Kuykendall testified before the subcommittee on July 28, 1955, several days 
before the 1st session of the 84th Congress adjourned. He stated the Hells Can- 
yon proposal was “before the Commission now.’ Congress adjourned on August 
2. On August 4, the Commission issued its opinion. The official document shows 
the opinion was adopted on July 27, the day before Chairman Kuykendall tes- 
tified and 6 days before Congress adjourned. The fact of its adoption was with- 
held from a congressional committee and its issuance was delayed until the 
congressional session had closed. 

I am submitting material in these three exhibits, listed in an attached sheet, 
for your consideration as to its applicability in connection with your delibera- 
tions. 

If there is further information you desire, please advise. 

Sincerely, 


JAMES E. Murray, Chairman. 


List or ATTACHMENTS 
Exhibit A: 
Memorandum of November 14, 1955, from Goodrich W. Lineweaver to 
Senators Anderson, O’Mahoney, Jackson, Watkins, Millikin, and Kuchel, 
with enclosures as follows: Letter to Senator Murray from Assistant Secre- 
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tary of the Interior Aandahl of October 5, 1955, enclosing a copy of a memo- 
randum to the Commission of Reclamation from the Secretary of the In- 
terior. 

Senate Report, No. 1154, July 27, 1955. 

Copy of letter to Secretary of the Interior McKay from Senator Murray, 
August 4, 1955. 


Exhibit B: 
Memorandum of April 4, 1956, to members of the Senate Committee on 
Interior and Insular Affairs from Senator Murray, and attached excerpts 
from a colloquy between Senators Goldwater and Barrett. 


Exhibit C: 

Copy of letter to Chairman of Federal Power Commission (Mr. Kuy- 
kendall from Senator Murray, July 28, 1955. 

Copy of letter to Chairman of Federal Power Commission (Mr. Kuyken- 
dall) of April 18, 1955, signed by 25 Senators and copy of Mr. Kuykendall’s 
reply of April 28, 1955. 

Excerpts from testimony of Mr. Kuykendall before subcommittee on Sub- 
committee No. 1 on Regulatory Agencies of House Select Committee on 
Small Business, July 28, 1955. 

Timing of Federal Power Commission’s decision issuing Hells Canyon 
license to Idaho Power Co. 


EXHIBIT A 
NOVEMBER 14, 1955. 
Memorandum to: Senators Anderson, O’Mahoney, Jackson, Watkins, Millikin 
and Kuchel. 
From : Goodrich W. Lineweaver, committee assistant. 


Senator Murray has asked me to forward to each of you copies of the 
enclosed correspondence from Assistant Secretary of the Interior Aandahl, re- 
lating to the statement of policy on page 2 of the report of the Senate Commit- 
tee on Interior and Insular Affairs dated July 27, 1955, on the Trinity project 
authorization bill, H. R. 4663. In accordance with the usual practice, Senator 
Murray, on August 4 wrote to the Secretary of the Interior calling his atten- 
tion to the statement of policy in the Senate committee report. You will recall 
that in the debate on the Trinity bill on the Senate floor, Senator Kuchel in- 
serted the statement of policy in the Congressional Record at the conclusion of 
his remarks. 

You will note that at the top of the second page of Secretary Aandahl's 
memorandum to the Commissioner of Reclamation he states that the “policy 
considerations expressed by the committee are in direct conflict with the re- 
sponsibility imposed on the Secretary in the act and also inherent in his super- 
vision of the bureaus in his Department.” For your ready information I am 
enclosing a copy of the committee report on H. R. 4663. The correspondence 
attached is a copy of the letter to Senator Murray from Assistant Secretary 
Aandahl and a copy of a memorandum from Assistant Secretary Aandahl to 
the Commissioner of Reclamation dated October 5. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., October 5, 1955. 
Memorandum to: Commissioner, Bureau of Reclamation. 
From: Secretary of the Interior. 
Subject : Sale of falling water, Trinity division, Central Valley project. 

I. Your attention is called to the following clause in Public Law No. 386, 
enacted by the 1st session, 84th Congress: 

“Provided, That the Secretary is authorized and directed to continue to a con- 
clusion the engineering studies and negotiations with any non-Federal agency 
with respect to proposals to purchase falling water and, not later than eighteen 
months from the date of enactment of this Act, report the results of such nego- 
tiations, including the terms of a proposed agreement, if any, that may be 
reached, together with his recommendations thereon, which agreement, if any, 
shall not become effective until approved by Congress.” 

By our previous mutual understanding the Bureau of Reclamation is pro- 
ceeding with these negotiations expeditiously to determine the areas of agree- 
ment and also the problems that will need further consideration in order that 
a position and recommendations can be established at an early date. You have 
reported considerable progress. 
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The sale of falling water offers an opportunity to help balance the Federal 
budget by reducing the investment of tax money in the project. Also the Fed- 
eral investment in existing Central Valley project power facilities could be 
repaid earlier since higher cost Trinity power would not be pooled with present 
supplies. These achievements are dependent upon the negotiation of a con- 
tract that will meet satisfactorily other required objectives such as irrigation 
pumping. 

II. Your attention is also called to the policy considerations stated on page 
2 of the report from the Senate Committee on Interior and Insular Affairs, 
dated July 27, 1955. These policy considerations expressed by the committee 
are in direct conflict with the responsibility imposed on the Secretary in the act 
and also inherent in his supervision of the bureaus in his Department. Be- 
cause of this conflict it becomes necessary for the Secretary’s Office to specifi- 
cally state its position and to leave no room for misunderstanding relative to the 
prerogatives that properly belong to the Secretary and in the executive depart- 
ment. For the purpose of this clarification the Secretary’s Office advises that: 

A. It will continue to give guidance in all policy questions that arise in the 
negotiation of any contract for the sale of falling water ; 

B. It will expect progress reports with an outline of what is being accom- 
plished and of the difficulties that are encountered from time to time as might 
seem necessary for the Department’s full information ; 

C. It will give guidance in the preparation of the report and the recommenda- 
tions that are to be made to the Congress and will actively participate in the 
preparation and presentation of such reports ; 

D. It does assert this is a subject that involves substantial policy decisions 
as well as engineering and economic analyses, and that the Secretary’s Office 
must participate all the way through in arriving at decisions of policy as they 
are used in the study, in contract negotiations, and in the presentation to the 
Congress. 

(Signed) Frep G. AANDAHL. 


(Following is the “statement of policy” mentioned by Senator 


Murray, as set forth on p. 2 of S. Rep. No. 1154, 84th Cong., 1st sess., 
of the Committee on Interior and Insular Affairs :) 


STATEMENT OF POLICY 


The committee suggests special attention to the following proviso, on page 2, 

beginning on line 13, of the bill: 
“Provided, That the Secretary is authorized and directed to continue to a con- 
clusion the engineering studies and negotiations with any non-Federal agency 
with respect to proposals to purchase falling water and, not later than 18 
months from the date of enactment of this Act, report the results of such nego- 
tiations, including the terms of a proposed agreement, if any, that may be 
reached, together with his recommendations thereon, which agreement, if any, 
shall not become effective until approved by Congress.” 

In retaining this proviso in the bill, the committee states the following policy 
considerations as reflecting its conclusions with respect to the authorization 
and direction to the Secretary of the Interior set forth therein : 

1. The engineering studies to be concluded should include (a) the proposed 
revisions in certain features to increase the power-generating potential to deter- 
mine their effect on the basic concept of the Trinity division for increasing 
irrigation water supplies for the Central Valley project; (b) the feasibility of 
the increased capacity engineeringwise, economically and financially, for Fed- 
eral installation and operation integrated with the Central Valley project, in- 
cluding the increased revenue and any other pertinent factors for purposes of 
comparison. 

2. The inclusion of the proviso in the bill is in no respect to be considered 
a commitment on the part of the Congress to the sale of falling water or to any 
arrangement other than that of construction and operation of the entire project, 
including the power features, by the United States as authorized in the bill. 

3. The proviso is in no sense to be understood as an authorization to waive, 
in any negotiation for the sale of falling water, any preference in the sale or 
transmission of power as expressed in section 5 of the Flood Control Act of 
1944, in the Reclamation Project Act of 1939 or in any other law. 
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4. The negotiations referred to shall not be confined to any one non-Federal 
agency and either publicly owned or privately owned utilities shall have the 
opportunity to present proposals as the basis for negotiations. 

5. The studies and reports are to be objective and factual without any pre- 
conceived result being sought. Any report or recommendation of the Secretary 
to Congress shall be accompanied by basic engineering, financial, or other tech- 
nical reports, together with the findings of responsible officials of the Bureau of 
Reclamation, untrammeled by questions of high policy to be recommended to or 
considered by the Congress. The committee expects to be advised currently of 
the progress of the studies, reports, and findings as completed, and the progress 
of negotiations. 

The committee concludes that, on the basis of the expert testimony at its 
hearing, that the Trinity division is feasible, from an engineering, economic, 
and financial standpoint, as proposed to be integrated with the Central Valley 
project for power and irrigation water purposes. It is in line with the Cali- 
fornia State water plan, adopted nearly 25 years ago. Therefore, any proposal 
that Congress should authorize a departure from the long-standing concept 
of federally constructed and operated multiple-purpose projects that have been 
found feasible by established standards will be carefully scrutinized. 


AvuecustT 4, 1955. 
Hon. Dovuetas McKay, 


Secretary of the Interior, 
Department of the Interior, 
Washington, D. C. 


Dear Mr. Secretary: Attached are copies of Senate Report No. 1154 of the 
Committee on Interior and Insular Affairs in connection with H. R. 4663, to 
authorize the Secretary of the Interior to construct, operate, and maintain the 
Trinity River division, Central Valley project, under the Federal reclamation 
laws. 

I am calling your attention directly to the “statement of policy” on page 2 of 
the report for the guidance of the Department, including the Bureau of Reclama- 
tion, under the proviso on page 2, beginning on line 13 of the bill, which was 
passed by the Senate unanimously on Saturday night, July 30. This “statement 
of policy” was the principal subject of debate during consideration by the Sen- 
ate of H. R. 4663. Senators during the debate unequivocally endorsed the state- 
ment as you will see from the Congressional Record of July 30, pages 19797- 
20802. Senator Kuchel, cosponsor of a companion bill in the Senate, inserted the 
“statement of policy” in the Record on page 20802 at the conclusion of his clos- 
ing remarks. 

Your attention and that of the Departmental and Reclamation staff is called 
particularly to paragraph 5 of the statement with respect to current reports of 
findings “by responsible officials of the Bureau of Reclamation, untrammeled by 
questions of high policy to be recommended to or considered by the Congress.” 
I feel sure the Committee will have the full cooperation of yourself, Mr. Secre- 
tary, in this matter and that you will instruct the Departmental and Reclamation 
staffs accordingly. While we have no objection to observing the established 
channels for forwarding reports to the Congress, the position of the committee 
in this respect is that the original findings of a technical or economic nature 
should be submitted. This procedure was unqualifiedly approved by the Senate 
in passing the Trinity authorization bill without a dissenting vote. 

The Committee on Interior and Insular Affairs has had the most pleasant and 
cooperative relationships with the Department of the Interior and the purpose 
of this letter is to avoid any misunderstandings. 

Copies of this letter and the enclosures are being sent to Under Secretary 
Davis, Assistant Secretary Aandahl, Commissioner Dexheimer, and Regional 
Director Spencer at Sacramento for their information. 

Sincerely yours, 


JAMES BE. Murray, Chairman. 
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Exursit B 


UnItTeD STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
April 4, 1956. 
Memorandum to: Members of the full committee. 
From: James E. Murray. 


You will be interested in the attached excerpts from a colloquy between Sena- 
tors Goldwater and Barrett at a committee hearing on Monday, March 19 on §. 
863 (and Senator Barrett’s amendments thereto), a bill to govern the control, 
appropriation, use, and distribution of water. 

In reviewing the transcript of the hearing, I was impressed with Senator 
Goldwater’s views on two points, which I regard as of moment to bring to the 
direct attention of the members of the committee individually. When you have 
reviewed the comments of our two colleagues, particularly with respect to the 
trend that has been accentuated in the present administration with respect to 
the reports on pending legislation. I shall be glad to have your views as to 
appropriate action looking to correction of the situation emphasized by the two 
Senators. 

Senator Goldwater’s comments, while particularly pointed to the reports on 
S. 863, are directed generally toward the trend in the executive departments. I 
am sure we all feel that this trend is not particularly new but that it now being 
accentuated, as the Senator emphasizes. I quote the following paragraphs from 
the statement of the junior Senator from Arizona, which I feel are especially 
pertinent : 

“I do not know why we in the legislative branch have to wait patiently and 
bend over backward and salaam toward the upper end of Pennsylvania Avenue 
waiting for these reports. 

“I have read the Constitution a thousand times and I cannot find anything 
which says that when we are writing our legislation we have to wait for some- 
body up there to say yes or no. 

“Personally, I do not like the idea of such reports having such a bearing on 
legislation. I think it is a complete infringement on the intent of the Constitu- 
tion to have the executive, through its various agencies, influencing legislation 
down here.” 

Other phases of Senator Goldwater’s statement relate to the merits of S. 863 
and the proposed amendments, as well as to the ever greater need for the West- 
ern States to take action against the accelerated trend toward complete Federal 
control, especially with respect to water laws. The legislation before us well 
may be a step toward solving the water-rights phase of the problem. 

My purpose in bringing the observations of Senators Goldwater and Barrett 
to the attention of each individual member of the committee is with a view to 
determining whether the Committee on Interior and Insular Affairs should con- 
sider the adoption of a rule which would seek to remedy the situation that is 
stated so succinctly. I have noted, over the years, the growing tendency in the 
executive departments to attempt to dictate to the Congress. They hold over 
our heads the threats of veto by the President, although I doubt if any President 
is often consulted directly prior to the making of such threats except with respect 
to major pieces of legislation which carry out his announced program. 

When you have considered this memorandum, together with the attached 
copy of Senator Goldwater’s observations and those of Senator Barrett on this 
subject, I will appreciate your comments, by April 20, on the following sug- 
gestion: 

That the committee consider the adoption of a rule that would, among other 
things, seek expressions from the executive agencies only along these lines: 

(a) Objective or factual reports to be submitted promptly as a matter of 
information ; 

(b) Specific authority or precedents are to be cited by the agencies in support 
of whatever conclusions they wish to state; 

(c) Recommendations shall be couched in language that recognizes the legis- 
lative responsibility as separate from that of the executive ; 

(d@) Unless reports are furnished promptly, the committee will assume there 
is no objection on the part of the executive agencies, including the Bureau of the 
Budget; and 

(e) That when expressions such as “in accord” or “not in accord with the 
President’s program” are used, there shall be specific references to the Presi- 
dent’s views rather than generalizations. 
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On receipt of your comments, I will call a special meeting of the committee to 
consider the subject. The date will probably be a day convenient to the majority 
of the committee during the first week in May, 

JAMES E. Murray, Chairman. 


Excerpts From A CoLLoquy BETWEEN SENATORS GOLDWATER AND BARRETT AT A 
COMMITTEE HEARING ON MoNpDAY, Marcu 19 on S. 863 (AND SENATOR BaR- 
RETT’S AMENDMENTS THERETO), A Britt To GOVERN THE CONTROL, APPROPRIATION, 
USE, AND DISTRIBUTION OF WATER. 


Senator GoLtpwaTerR. Senator Barrett, as you know, you and I discussed this 
situation last year when these court decisions came down and I agreed with 
you at that time concerning the necessity of legislation, and I do now more 
than ever. 

I, myself, as a Republican, am deeply concerned and disturbed by the atti- 
tude of this administration as reflected in the several reports that we have be- 
fore us where this administration heretofore has diverted most of its domestic 
efforts to getting the Federal Government out of the business of the several 
States, in conformity with the 10th amendment, it now seems bent on getting 
into the area that is most sacred and most important to the arid and semiarid 
States of the West. 

They are, in effect, tampering with the way of life in the West that has 
existed since the West has existed; in fact, as was brought out this morning, 
the present recognition of water rights stems from the very founding of Califor- 
nia and has been borne out through over 100 years of practice as accepted by 
the people of the West. 

This attitude of the several agencies of the Government I think will seriously 
affect western land values inasmuch as water rights and land values are one 
and the same thing when one is figuring property and property values in our 
part of the country. 

I think the very fact that these several agencies of Government have ex- 
pressed themselves as being of a mind that the Federal Government should get 
into an area where the States have historically operated will probably throw a 
cloud over these values even as of now. 

Now, one of these reports, the report of the Bureau of the Budget, I believe, 
they state on page 2, and I quote in part as follows: 

“The fact remains that serious problems of Federal policy regarding the exer- 
cise of water rights, particularly in the arid and semiarid areas of the West, 
have existed for a long time and there are basic conflicts which must be 
resolved.” 

Now, Mr. Chairman, you and I, coming from the West, know that that is not 
true. I cannot recall in my memory where the Federal Government and the 
State of Arizona have come into any argument that has not been resolved 
amicably and quickly and usually in the direction that the Federal Govern- 
ment wanted it to be resolved in. 

Senator Barrett. If my colleague will yield to me, the next witness is going 
to be the State engineer of Wyoming, and I am sure that he will confirm the 
statement that I am about to make, which is that there never has been a conflict 
between the Federal Government and the State of Wyoming with reference to 
water rights that interfered with the Federal Government in any shape or form. 

Senator GoLrpwATeR. I knew that the experience of the chairman was the same 
AS mine and I think witness after witness from all the 17 Western States will 
bear us out. 

Many people, particularly people in non-Indian States, express concern over 
the Indians’ rights. That is an area that might be called Federal policy. 

I would just like to put this for the record: That in every major decree that 
Arizona has ever had concerning its rivers, the Indians’ rights are the first to 
have been spelled out. 

That is true of the Colorado compact and in the Kent system, which comprises 
the Salt and the Verde and the Gila decrees that applied to the Gila, the Indians’ 
rights were fully and adequate protected. So it is just not true what the various 
Federal agencies of he Government are saying. 

I concur in what Senator Malone has said: They have either done it through 
ignorance, and I would like to think that that is the case, or they have done it 
through malicious intent to interfere with our way of life and, as a Republican, 
I would resent that. 
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I appreciate the opportunity to make this statement and I also want to compli- 
ment you, Senator Barrett, on the excellent statement you made covering the 
whole problem this morning. 

Senator Barrett. Thank you very much, Senator Goldwater. I may Say, in 
defense of the administration, that several departments of the executive arm 
of the Government are in favor of this legislation, so I have been advised for 
quite some time. 

It is true, as you point out, Senator Goldwater, that the Justice Department 
has raised some legal questions, some constitutional questions, in hearings over 
on the House side. 

I may say that water lawyers who have had extensive experience in that par- 
ticular field for a long period of years in the West have examined the record and 
are wholly in opposition to the position taken by the Justice Department. 

I am hoping as a result of these hearings we can at least convince every rea- 
sonable man on this committee that they are wrong in their contentions and their 
position and that the rule, as laid down by the Congress for the past 90 years, 
is a sound one and that there is no good reason why we should not reaffirm or 
restate that at this time. 


I want to congratulate you at this time, Senator Goldwater, on the splendid 
statement you made here this morning. 

Senator GoLtpwaTer. If I may be permitted to go one step further, because 
this brings up something that has been extremely distasteful to me before I came 
to the Senate and particularly since I have been here, and that is the idea that 
the executive branch of the administration enter into the legislative branch’s 
work by the submission of these reports. 

I do not know why we in the legislative branch have to wait patiently and 
bend over backward and salaam toward the upper end of Pennsylvania Avenue 
waiting for these reports. 

I have read the Constitution a thousand times, and I cannot find anything 
which says that when we are writing our legislation we have to wait for some- 
body up there to say yes or no. 

Personally, I do not like the idea of such reports having such a bearing on 
legislation. I think it is a complete infringement on the intent of the Constitu- 
tion to have the executive, through its various agencies, influencing legislation 
down here. 

Here is legislation that affects 17 Western States, some 138 million acres of 
land, which is more land than lies east of the Mississippi, and the millions and 
millions of people that live on it, and yet if we are to follow the accepted prac- 
tice of Congress during the last 25 or 30 years, I would say that this legislation 
has a pretty bad start because several people, and I imagine most of them are 
from the Eastern States, have written these reports and written them in a way 
that will not be of benefit to the people that we represent. 

I think it is incumbent upon us in this legislation, and in all legislation, to 
disregard whether it is favorable or unfavorable to those reports insofar as they 
influence legislation. 

Senator Barrett. I may say to my colleague that Senator Knowland spoke 
to me just a few minutes ago, and he wants an opportunity to appear before 
this committee. He feels just as strongly as you do that while the committee 
may feel under some compulsion to consider the reports that are brought up here 
by these departments of the Government, that, nevertheless, we in the Congress 
have the final responsibility and that it is going to be incumbent upon us to 
write legislation that we think is fair and equitable for the Western States 
and legislation that will at the same time protect the legitimate interests of the 
United States. 

So far as I know, I think that is precisely what this committee is going to do, 
and what the Senate will do, and I hope what the House will do. 

When we get this legislation down there to the White House, then is when 
their responsibility starts and if they want to take the position contrary to the 
position taken by the Congress since 1866, that again is their responsibility. 

Senator GoLDWATER. Yes. 

Senator Barretr. Thank you very much, Senator Goldwater. 

Senator GotpwaATer. Thank you very much. 









~—~e® me sceewado= 


— = . ~ ss * 


FREEDOM OF INFORMATION IN GOVERNMENT 347 


ExuHrsit C 


JULY 28, 1955. 
Hon. JEROME K. KUYKENDALL, 


Chairman, Federal Power Commission, 
Washington, D. OC. 


Deak Mr. CHAIRMAN: This refers to and brings up to date a report to you of 
April 18, 1955, signed by myself and 24 Senators stating the desire of the Con- 
gress to retain jurisdiction of the Hells Canyon development. Also we re- 
quested the Federal Power Commission to hold in abeyance any final action 
licensing the Idaho Power Co. to occupy and preempt hydroelectric generation 
sites in Hells Canyon. You courteously acknowledged the request on April 
28 with assurances the Commission would give full consideration to the Sena- 
tors’ request when the Commission considered the record. 

Since that exchange, major developments have occurred. These include 
Pxaminer William J. Costello’s recommendation of May 6, 1955, to reject 2 of 
the 3 licenses sought by the Idaho Power Co., but recommending granting the 
Brownlee site license. Among the wealth of the examiner’s findings now before 
your Commission for review is Mr. Costello’s determination that while the Fed- 
eral high Hells Canyon Dam comprises a definitely superior resource improve- 
ment, any recommendation thereof would be “a completely useless action” be- 
cause the “likelihood” of congressional authorization by the Congress “is so 
remote.” 

Without belaboring the novelty of Federal Power Commission actions based 
on an examiner’s predeterminations of what the Congress will, or will not, do, 
it is appropriate to inform you the clairvoyant talents of the examiner have not 
been substantiated. In both the House of Representatives and the Senate, since 
we last reported to you, the authorization bills for the Federal high Hells 
Canyon Dam have been moved forward in both branches of the Congress. They 
have received serious and prolonged public hearings. They won wide support 
and approval. Instead of showing favorable recommendation ‘“‘a useless action,” 
the record is to the contrary. After hearing many endorsements, subcommittees 
of both the House and Senate Committees on Interior and Insular Affairs, by 
formalized vote, positively acted to authorize the high dam. With this favorable 
endorsement (and no negative action) the authorization proposal now pends 
before the continuing 84th Congress for disposal after its recess. 

It, therefore, seems appropriate that, as chairman of the responsible Senate 
committee, I advise you of these developments. They, and an additional multi- 
plicity of positive incidental congressional actions, establish beyond challenge 
the Senators’ previous assertions the Congress wishes to retain jurisdiction over 
the Hells Canyon development. That is exactly what the Congress has done. 
Therefore, on the basis of these facts, the Senators’ request the Federal Power 
Commission hold in abeyance final action on the Idaho Power Co.’s single re- 
maining and as yet undenied request for a license foreclosing Federal develop 
ment is reiterated. 

Sincerely, 
JAMES E. Murray, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
April 18, 1955. 
Hon. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D. C. 


DEAR Mr. KUYKENDALL: YOu are doubtless aware that the undersigned are 
among the 30 members of the United States Senate who are cosponsors of 8. 
1333, “to authorize the construction, operation, and maintenance of the Hells 
Canyon Dam on the Snake River between Idaho and Washington, and for re- 
lated purposes.” A copy of the bill is enclosed for your information. Com- 
panion bills have been introduced in the House of Representatives. 

The Senate Committee on Interior and Insular Affairs held hearings on the 
Senate bill during the week of April 3, at Boise, Idaho; Lewiston, Idaho; Pasco, 
Wash.; and Portland, Oreg., in order to give people at the “grass roots” oppor- 
tunity to be heard for or against the legislation. As soon as practicable, fur- 
ther hearings will be held in Washington or in the field where engineering, 
economic and other data essential in consideration of the legislation will be 
sought. 
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The action of the Senate and the House of Representatives in referring the 
authorization bills to the appropriate committee of each House shows, in our 
opinion, desire of the Congress to retain jurisdiction of the Hells Canyon 
development. 

Therefore, we, as among the sponsors of 8S. 1333, respectfully request that 
the Federal Power Commission hold in abeyance any action on the application 
of the Idaho Power Co. for a license under the Federal Power Act to construct 
hydroelectric dams in the Hells Canyon area, pending action by the Congress. 
The Idaho Power Co.’s applications are docketed as projects Nos. 1971, 2132, 
2133. 

Please acknowledge receipt of this request and advise of your Commission’s 
action thereon as early as practicable. 

Sincerely, 

Signed by: Senators Murray, Chavez, Morse, Mansfield, Neuberger, 
Magnuson, Hennings, Hill, McNamara, Scott, Douglas, Syming- 
ton, Kefauver, Fulbright, O’Mahoney, Clements, Lehman, Green, 
Humphrey, Sparkman, Kerr, Langer, Gore, Johnston. 


FEDERAL POWER COMMISSION, 
Washington, April 28, 1955. 
Projects Nos. 1971, 2132, and 2133, Idaho Power Co. 
Hon. JAMES FE. Murray, 
United States Senate, 
Washington, D.C. 


DEAR SENATOR MurRRAY: This will acknowledge your letter of April 18, 1955, 
and the request contained therein that the Commission hold in abeyance any 
action on Idaho Power Co.’s pending applications for licenses under the Federal 
Power Act to construct hydroelectric dams in the Hells Canyon stretch of the 
Snake River, pending action by Congress on legislation which, if approved, would 
authorize construction by the United States of a hydroelectric dam in the area 
in question. 

The proceeding to which your letter refers is not, at the present time, before 
the Commission for any action. In accordance with the Administrative Proce- 
dure Act, the initial decision on the record of the hearing in this matter is now 
being prepared by the hearing examiner who presided over the hearing. Follow- 
ing the issuance of his initial decision, the law provides opportunity for the 
filing of exceptions by all of the parties and by the Commission staff, whereupon, 
some months from now, the matter will be before us for our action for the first 
time. 

Having no foreknowledge of what the initial decision will recommend or of 
the exceptions which undoubtedly will be filed with respect to it, there is no 
present way of knowing whether any license or licenses would be justified. 

You may be assured that the Commission will give full consideration to your 
request when the time comes for us to consider the record in the matter, includ- 
ing any exceptions to the examiner’s initial decision. 

By direction of the Commission. 

JEROME K, KUYKENDALL, Chairman. 


Same letter to: Senators Chavez, Morse, Mansfield, Neuberger, Magnuson, 
Hennings, Hill, McNamara, Scott, Anderson, Douglas, Symington, Kefauver, 
Fulbright, O’Mahoney, Clements, Kerr, Green, Lehman, Sparkman, Humphrey, 
Langer, Johnston, Gore, and Neely. 


TESTIMONY BEFORE SUBCOMMITTEE ON SUBCOMMITTEE No. 1 ON REGULATORY 
AGENCIES OF House SELECT COMMITTEE ON SMALL BUSINESS CONCERNING HELLS 
CANYON CASE BY JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL Power Com- 
MISSION, ON JULY 28, 1955 


(Questions by Mr. MacIntyre, counsel for committee and Representative Evins, 
Democrat, Tennessee, chairman of subcommittee), 

Mr. MacIntyre. What is the status of this Hells Canyon proposal in issue at 
the Federal Power Commission? 

Mr. KUYKENDALL. The matter is before the Commission now. The hearings 
are all concluded, and arguments have been held. 
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Mr. MacIntyre. How long has it been before the Commission for its consid- 
eration? 


. KUYKENDALL, I don’t recall. 

. CONNOLE, July 6, I believe it was. 

. KUYKENDALL. I believe we had oral argument in that case on July 6. 
. MacIntyre. July 6 of this month: 

. KUYKENDALL. Yes, of this year. 

. MacIntyre. And you are sitting in judgment on this case? 

. KUYKENDALL. That is correct. 

. MacIntyre. You have not recused yourself in any way? 

. KUYKENDALL. I have not what? 

Mr. MacInryre. Recused or disqualified yourself in any way from partici- 
pating in a decision on it? 

Mr. KUYKENDALL. I know of no reason why I am disqualified. 

Mr. MAcIntTyrE. And how recently have you been considering that matter at 
the Power Commission? 

Mr. KUYKENDALL. We have had it under advisement since July 6, when the 
arguments were concluded. 

Mr. MacIntyre. Considering it from day to day? 

Mr. KUYKENDALL. Oh, we don’t meet on it every day. The Commission meets 
and we consider that. We have other matters before us, too. 

Mr. MAcINtTyRE. What was the date of the last meeting at which the Com- 
mission considered the matter? 

Mr. KUYKENDALL, I don’t think it is proper for me to divulge what the Com- 
mission is doing in consideration of any particular case which is before it, any 
more than a court should divulge those things. 

Mr. Evins. The question will be withdrawn. 

Mr. MacInryre. You have been asked by a number of Representatives of the 
United States Congress to advise them before any action is taken on this matter, 
I believe, have you not? 

Mr. KUYKENDALL. We got a letter from a number of Senators asking us te 
withhold decision until Congress had an opportunity to act on the bills pertaining 
to Hells Canyon which were before it. 

Mr. MacIntyre. Is it your opinion that that will be done? 


Mr. KUYKENDALL. I repeat again, I do not think it is proper for me to discuss 
action on a matter that is before the Commission for decision. 
Mr. Evins. Withdraw the latter question. 


TIMING OF FEDERAL POWER COMMISSION’S DECISION ISSUING HELLS CANYON 
LICENSE TO IDAHO POWER Co. 

Official records show : 

July 27, 1955: Federal Power Commission adopted opinion and order issuing 
license to Idaho Power Co. for three dams in Hells Canyon reach of Snake 
River, Idaho-Oreg. 

July 28, 1955: Chairman Jerome K. Kuykendall, FPC, before House Subcom- 
mittee on Small Business, stated “matter [Hells Canyon proposal] is before 
the Commission now.” 

August 2, 1955: Congress (1st sess., 84th Cong.) adjourned. 

August 4, 1955: Federal Power Commission issued opinion and order (adopted 
on July 27). 

The only explanation attributed to Federal Power Commission is that time 
from July 27 to August 4 was required to process “opinion and order,” probably 
meaning mimeographing, binding, etc. 

The opinion consisted of 2314 mimeographed pages, double spaced. The order 
issuing the license was made up of 14 pages, single spaced, and the accompany- 
ing form for acceptance by the Idaho Power occupied one-half page, double 
spaced. 


CONTRASTED TIMING OF PRESIDING EXAMINER’S DECISION 


In contrast to the 8 days required between the adoption of the Commission’s 
opinion and order is the factual handling of the decision of the presiding 
examiner, William J. Costello. 


Mr. Costello’s decision was filed May 6, 1955, and issued the same day. 
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The Costello decision was made up of the following material : 
Seventy-one pages, multilithed, which consisted of the following: 

Forty-nine pages of discussion of various phases of the applications of the 
Idaho Power Co. and the testimony for and against the proposed Federal 
Hells Canyon high dam. 

Twenty-two pages of findings and conclusions, single spaced. 
The table of contents occupied a page and one-half in addition. 


Unitrep STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
June 8, 1956. 
Hon. THoMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: I have your letter of May 29, in which you request 
information concerning the refusal of any executive department or executive 
officer to supply any information to this committee. 

As chairman of the Subcommittee on Indian Affairs, I can state that the execu- 
tive departments and their officers have been most cooperative in supplying 
any and all information requested by the subcommittee. 

Sincerely yours, 


JosEPH C. O’MAHONEY. 


UnitTED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
June 11, 1956. 
Hon. THomas C. HENNINGS, 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 

DEAR SENATOR: I am acknowledging receipt of your letter of May 29, relative 
to information that might have been withheld by executive agencies in connec- 
tion with matters before the Subcommittee on Irrigation and Reclamation of 
the Senate Committee on Interior and Insular Affairs. 

I have seen a copy of Chairman Murray’s reply to an identical inquiry from 
you. There is no further information that I can add to what is contained in 
Senator Murray’s comments and the exhibits attached to his letter to you. 

Sincerely, 


CLINTON P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation. 









UNITED States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


June 22, 1956. 


Hon. THomas C. HENNINGS, Jr., 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Senator: As I informed a member of your staff by telephone, I do 
not recall any particular instance with which I was associated, either before 
the Interstate and Foreign Commerce Committee or any of our subcommittees 
where the letter written by President Eisenhower to Defense Secretary Wilson 
on May 17, 1954, has been used to justify the withholding of information from 
Congress by various executive departments and independent agencies. 

Please forgive the delay in my belated reply but I have had the staff thor- 
oughly check the record to ascertain whether there have been any occasions 
on which any executive department or executive officer or any independent 
agency has refused to give information to the committee or any of the subcom- 
mittees since May 17, 1954. 

Best personal regards. 

Sincerely yours, 
WARREN G. Maanuson, Chairman. 














Hi 
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Unitep States SENATE, 
COMMITTEE ON THE JUDICIARY, 


June 14, 1956. 
Hon. THomMAs C. HENNINGS, MJr., 


Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


Deak SENATOR HENNINGS: I have your letter of May 29, 1956, relative to a 
study which your Subcommittee on Constitutional Rights is conducting on the 
withholding of information from Congress by various executive departments 
and independent agencies, with particular emphasis on cases in which the letter 
written by President Eisenhower to Defense Secretary Wilson on May 17, 1954, 
has been used to justify such withholding. 

While there have been some instances since May 17, 1954, where reports 
on legislation have been requested of executive departments or agencies and 
no response received, yet there has been no occasion during the mentioned 
period where any executive department or executive officer of any independent 
agency has refused to give information to the Committee on the Judiciary or 
any of its ad hoc subcommittees 

This reply does not cover any occasions where any continuing subcommittee 
may have met with a refusal, since it is my understanding that similar inquiry 
has been directed to each such subcommittee chairmen of the Committee on the 
Judiciary. 


With kindest regards, I am 
Sincerely yours, 


JAMES O. EASTLAND, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
CONSTITUTIONAL AMENDMENT SUBCOMMITTEE, 


June 14, 1956. 
Hon. THomMaAs C. HENNINGS, Jr., 


United States Senate, Washington, D. C. 


Deak SENATOR HENNINGS: I have your letter requesting instances when var- 
ious executive departments and independent agencies withheld information from 
any congressional committee. 

There were several instances when information was withheld during the recent 
so-called Dixon-Yates hearings. 

However, the staff of the Anti-monopoly Subcommittee has been cooperating 
with your staff in furnishing the requested information. 

Should any other instances arise, I shall be happy to forward the information 
to you. 

With kindest regards, I am 

Sincerely, 


Estes KEFAUVER, 
United States Senator. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 


June 8, 1956. 
Hon. Toomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 


My Dear Mr. CHAIRMAN: With reference to your letter of May 29 concerning 
the study by your subcommittee of the withholding of information from Congress 
by various executive departments and independent agencies, I desire to bring 
to your attention the hearings in the Dixon-Yates matter. 

The subcommittee headed by Senator Kefauver repeatedly asked different of- 
ficials to testify and were refused on the basis of the President’s letter of May 17, 
1954, to which you refer. I am asking Mr. McHugh of the subcommittee staff 
to go into this matter and advise you fully. 

With just every good wish and kindest regards to you, lam 

Sincerely, 


WILLIAM LANGER. 
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Unirep STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
Washington, D. C., June 26, 1956. 
Hon. THomas C. HENNINGS, IJr., 
United States Senate, Washington, D. C. 


Dear Tom: As you know, the staff of the Antitrust and Monopoly Subcom-. 
mittee has been in close contact with your office and with members of your. 
Constitutional Rights Subcommittee in connection with your request for infor-. 
mation concerning occasions on which any executive department or executive. 
officer or independent agency refused to give information to this subcommittee. 
since May 17, 1954. 

The most notable example of such refusal occurred in connection with the 
Dixon-Yates hearings. The complete record has been made available to your. 
staff and if you desire any additional information, please get in touch with, 
Mr. Donald P. McHugh, chief counsel of the subcommittee. 

I would like to refer very briefly to certain other situations which, while not 
directly responsive to your request, may nevertheless be of some interest to you: 

1. In response to my letter of May 24, 1956, the Department of Agriculture 
on May 29, 1956, in a letter signed by Earl L. Butts, Assistant Secretary, 
agreed to furnish certain information and permit staff members of this sub- 
committee to examine files on the understanding that this information would 
be held confidential. Material has been furnished by Agriculture and files have. 
been examined but it is not as yet clear what precise restrictions are intended 
to be placed upon the use of this information. 

2. In response to a request for certain financial data concerning meatpackers, 
the Treasury Department stated that it would be necessary to obtain an execu- 
tive order to obtain the desired information. 

The staff of the Antitrust and Monopoly Subcommittee is presently looking 
into the method of obtaining such an order. 

3. The Department of Justice initially declined (1) to furnish certain infor- 
mation in connection with the subcommittee study of General Motors, and (2) to, 
permit an examination of a staff memorandum on United States Steel prepared 
by the Antitrust Division. Subsequently, the information involving General 
Motors was furnished, and preliminary arrangements for obtaining data on the. 
steel inemorandum were made, but because of the press of other business the 
subcommittee did not push this matter. 

4. The Department of Justice has declined to furnish to this subcommittee. 
information in its files which was furnished by companies in connection with 
its voluntary merger clearance program on the ground that information so sup 
plied is confidential. 

5. The Department of Justice has consistently refused to permit the subcom- 
mittee to examine grand-jury transcript and documents obtained pursuant to 
grand-jury subpena which have not become matters of public record. In accord. 
ance with longstanding policy, the Department has refused to permit examina- 
tion of Federal Bureau of Investigation reports. 

If there are any further details your staff desires in connection with these 
or other matters, please get in touch with Mr. McHugh. 

Sincerely yours, 
JOSEPH C. O’MAHONEY, Acting Chairman. 


(The reported withholding in connection with an investigation of 
the Dixon-Yates contract is set forth below in the exchange between 
Senator Kefauver and J. Sinclair Armstrong, Chairman of the Secu- 
rities and Exchange Commission, as it appeared on pp. 378-379 of 
the Senate Antitrust and Monopoly Subcommittee hearings on Power 
Policy, July 13, 1955) : 


Mr. ArMsTRONG. Mr. Chairman and members of the subcommittee, in the last 
paragraph of Senator Kefauver’s letter addressed to me as Chairman of the 
Commission on June 27, 1955, which was placed in the record of the hearings: 
before this subcommittee yesterday, Senator Kefauver inquired as follows: 

“I should like to inquire from you whether any request or representation was 
made to the Commission with respect to the suspension of the hearings. I should 
also like to inquire whether any representation was made to the Commission 
by any official or representative of the Government asking that the hearing: 
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scheduled for June 13 be canceled, or whether such cancellation was discussed 
by the Commission with any Officials or representatives of any other branch 
of the Government.” 

After the conclusion of my testimony before this subcommittee yesterday, I 
obtained from the Attorney General of the United States an opinion with re- 
spect to the subject matter of Senator Kefauver’s inquiry of June 27, set forth 
above. I should like to have placed in the record at this time Attorney Gen- 
eral Brownell’s letter to me, which reads as follows—— 

Senator Kerauver. Do you want to read it all, Mr. Armstrong? 

Mr. ArMstTrRonG. I do, sir; I certainly do, Mr. Chairman. 

Senator KerAvuver. I thought if you placed the whole letter in the record 
and you wanted to read part of it—but you wish to read it all? 

Mr. ARMSTRONG. I would like to read the letter of the Attorney General, Mr. 
Chairman. 

Senator Keravuver. Yes, sir; you read the letter. 

Mr. ArMstTroNG. This is on the letterhead of the Office of the Attorney Gen- 
eral, Washington, D. C., dated July 12, 1955, addressed to— 


Hon. J. SINCLAIR ARMSTRONG, 
Securities and Exchange Commission, 
Washington, D.C. 


DeaR Mr. ARMSTRONG: You have submitted a letter from Senator Kefauver 
dated June 27, 1955, addressed to you and your reply to him dated July 11, 1955, 
and asked for our opinion with respect thereto. 

It is my opinion that the position which you have taken in behalf of the 
Commission in paragraph 4 of your letter is sound. I agree that it would not 
be consistent with the orderly conduct of the administrative processes of your 
agency to subject to concurrent congressional review the manner in which the 
Commission is discharging its quasi-judicial functions on any pending applica- 
tion. The question of whether an application or a matter is still pending with 
your Commission is, of course, one which is for the determination of the Com- 
mission. 

With regard to your statement that the Commission is bound to respect the. 
privileged and confidential nature of communications within the executive 
branch of the Government on the principles as set forth in the President’s letter 
of May 17, 1954, to the Secretary of Defense, I concur. Any communication 
within the Securities and Exchange Commission among Commissioners or the 
Commissioners and employees is privileged and need not be disclosed outside 
of the agency. Likewise, any communication from others in the executive 
branch to members of the Commission or its employees with respect to admin- 
istrative matters comes within the purview of the President’s letter of May 
17, 1954. 

You inquired specifically whether when a proceeding is pending before the 
Commission a request to the Commission for an adjournment by someone in the 
executive branch outside the Commission is likewise covered. Because such a 
proceeding is quasi-judicial in nature, it is my opinion that such a request would 
not be covered by the President’s letter of May 17, 1954, and once the proceed- 
ing is no longer pending before the Commission such information should, upon 
request, be made available by the Commission to an appropriate congressional 
committee. 

Sincerely yours, 
HERBERT BROWNELL, Jr., 
Attorney General. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
June 4, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear SENATOR HENNINGS: Thank you for your letter of May 29, 1956, advising 
that the Subcommittee on Constitutional Rights is conducting a study of the 
withholding of information from Congress by various executive departments and: 
independent agencies, and asking whether any department or agency of the 
executive branch of the United States Government has refused to give informa- 
tion to the standing Subcommittee on Federal Charters, Holidays, and Cele- 
brations. 
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Since I have assumed chairmanship of this subcommittee in the 84th Con- 
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branch of the United States Government has refused to give information to this 
subcommittee, upon request. 
I trust that this is a sufficient answer to your inquiry, 
With kind regards, I am 
Sincerely yours, 
JOsEPH C, O’MAHONEY, 
Chairman, Subcommittee on Federal Charters, Holidays, and Celebrations, 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 


June 4, 1956, 
Hon. THomas C. HENNINGS, Jr., 


United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: In answer to your letter of May 29, 1956, relating 
to the President’s letter of May 17, 1956, which has been used as a basis to 
refuse to give information to the Subcommittee on Improvements in Judicial 
Machinery, I must report that I know of no instance in which any department 
or agency of the executive branch of the United States Government, or any 
other branch for that matter, has refused to give information to such commit- 
tee upon request. I have been a staff member assigned to that subcommittee 
for the past 7 years and I believe this statement would cover that period of time. 

I trust that the foregoing supplies you with the information you requested, 

With kindest regards, I am : 

Sincerely, 
Grorce S. GREEN, 
Professional Staff Member. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE TO INVESTIGATE J UVENILE DELINQUENCY, 


Washington, D. C., June 5, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: In answer to your request of May 29, 1956, the 
Subcommittee To Investigate Juvenile Delinquency has had no occasion arise 
where a member of the executive department has refused to appear before the 
subcommittee since May 17, 1954. 

With kindest regards, I am, 

Sincerely, 


Estes Keravuver, Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 


June 14, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear SENATOR HENNINGS: This acknowledges your letter of May 29, 1956, 
relative to a study which your Subcommittee on Constitutional Rights is eonduct- 
ing on the withholding of information from Congress by various executive depart- 
ments and independent agencies, with particular emphasis on cases in which 
the letter written by President Eisenhower to Defense Secretary Wilson on 
May 17, 1954, has been used to justify such withholding. 

There has been no occasion during the mentioned period where any executive 
department or executive officer of any independent agency has refused to give 


information to the Subcommittee on National Penitentiaries of the Committee 
on the Judiciary. 


With kindest regards, I am, 
Sincerely yours, 


OLIN D. JOHNSTON, 
Chairman, Subcommittee on National Penitentiaries. 


gress, I can recall no instance where any department or agency of the executive 
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UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND COPYRIGHTS, 


June 1, 1956. 
Hon. THOMAS C. HENNINGS, Jr., 


Chairman, Subcommittee. on Constitutional Rights, 
United States Senate, Washington, D. C. 


DeaR SENATOR HENNINGS: With reference to your letter of May 29, 1956, the 
Subcommittee on Patents, Trademarks, and Copyrights has made fairly fre- 
quent requests of executive departments for information. Our inquiries have 
peen directed primarily to the Patent Office and to the Antitrust Division of the 
Department of Justice. Upon consultation with my staff I have found that there 
have been no instances where the departments and agencies in question have 
withheld papers or information. 

With kind regards. 

Sincerely yours, 


Joserxu C. O’MAnHONEY, Chairman. 


Untrep States SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON TRADING WITH THE ENEMy ACT, 
Washington, D. C., July 18, 1956. 
Hon. THomMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


Dear Tom: In the press of matters relating to S. 4205 and other matters 
affecting the work of the subcommittee I have inadvertently failed to acknowl- 
edge your communication of May 29. 

We have no specific instances of the departments deliberately withholding 
information from us. There is a total lack of cooperation insofar as frankly 
communicating all the necessary information, and doing so in a prompt manner, 
which is essential to the performance of our legislative functions. I made 
reference to the same on March 15, on page 4282 of the Record. It was not 
until yesterday that we received the annual report of the Office of Alien Prop- 
erty which was issued as of June 30, 1955. 

With kindest personal regards, I am, 

Sincerely yours, 
Orn D. JoHNSTON, Chairman. 


(Following is Senator Johnston’s comment on withholding of in- 
formation, as it appears on p. 4282 of the Congressional Record for 
March 15, 1956 :) 


Tue ABSENT SECRETARY OF STATE 


Mr. Jounston of South Carolina. Mr. President, as chairman of the Judi- 
ciary Subcommittee on Trading With the Enemy Act I have been trying since 
December 9 of last year to get certain communications from the Secretary of 
State which will serve to delineate and interpret public statements made be- 
tween representatives of our Government and the Government of the Republic 
of Western Germany relating to matters affecting seized assets of former 
enemies. To date I have not received the letters which the subcommittee 
requires. 

I have been charitable in saying that the Department’s failure to send these 
communications has been an oversight. I am trying again today to get the 
communications which I feel are essential to a better understanding of some of 
the problems involved. 

No doubt if the Secretary of State would follow the admonition of Mr. Wal- 
ter Lippmann, whom our friends on the other side of the aisle like to quote 
with such approval, the subcommittee might hope to receive the necessary 
information. In his column in the Washington Post today Mr. Lippmann 
criticizes the Secretary of State and calls him “the absent Secretary.” I be- 
lieve Mr. Lippmann’s article is worthy of inclusion in the Record, and I ask 
that it be printed in the Record at this point. 
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CONGRESS OF THE UNITED STATES, 
JOINT COMMITTEE ON ATOMIC ENERGY, 
June 29, 1956, 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Dear SENATOR HeENNINGS: By your letter to me dated May 29, 1956, yoy 
requested information on the occasions on which any executive department or 
executive officer or independent agency has refused to give information to the 
Joint Committee on Atomic Energy since May 17, 1954. 

The Atomic Energy Act of 1954 grants to the Joint Committee on Atomic 
Energy certain express statutory powers in enabling it to obtain information 
from the executive branch of the Goverment. Section 202 of the Atomic Energy 
Act of 1954 reads, in part, as follows: 

“The Commission (Atomic Energy Commission) shall keep the Joint Com- 
mittee fully and currently informed with respect to all of the Commission's 
activities. The Department of Defense shall keep the Joint Committee fully 
and currently informed with respect to all matters within the Department of 
Defense relating to the development, utilization, or application of atomic energy, 
Any Government agency shall furnish any information requested by the Joint 
Committee with respect to the activities or responsibilities of that agency in 
the field of atomic energy.” [Emphasis added.] 

From the above quotation it can be seen that the act placed varying require. 
ments upon different executive agencies and departments, depending on the 
amount of work within that agency or department relating directly to atomic 
energy. As to the Atomic Energy Commission, an absolute requirement was 
made that the Commission shall keep the Joint Committee fully and currently 
informed with respect to all of the Commission’s activities. As to the De- 
partment of Defense, the requirement was made that the Department shall keep 
the Joint Committee fully and currently informed with respect to all matters 
within the Department relating to the development, utilization, or application of 
atomic energy. As to any other Government agency, the requirement was 
made that such agency should furnish any information requested by the Joint 
Committee with respect to the activities or responsibilities of that agency in 
the field of atomic energy. 

The Atomic Energy Act of 1954 was signed by the President and became law 
on August 1, 1954. 

Acting under these express statutory provisions, the Joint Committee is of the 
opinion that it has authority and power to obtain, on any given occasion, any 
information it may desire from the Atomic Energy Commission. However, on 
particular occasions, the Joint Committee may, if it deems it advisable, elect not 
to exert its full statutory powers. 

In this connection, I would like to direct your attention to the reply made by the 
Atomic Energy Commission in September 1955 to the questionnaire submitted 
to it by the Subcommittee on Government Information of the House Com- 
mittee on Government Operations. At page 18 of this reply, in the answer to 
question No. 4 on that page, the Commission stated that, in “two instances” 
between July 1, 1954 and July 1, 1955, the Commission had declined to supply 
information to the Joint Committee on Atomic Energy “because of the privi- 
leged nature of the information sought.” 

In each of the “two instances” referred to by the Commission, the Joint 
Committee could have obtained the information sought, but elected to refrain 
from exercising its powers to the fullest extent permitted by law. 

I have been authorized to say that Senator Gore, Senator Jackson, Senator 
Pastore, Congressman Dempsey, Congressman Holifield, Congressman Kilday, 
and Congressman Price, who are the chairmen of the various subcommittees 
of the Joint Committee on Atomic Energy and who received similar letters 
from you dated May 29, 1956, on this question, are in accord with the views 
expressed in this letter. 

Sincerely yours, 


CLinton P. ANDERSON, Chairman. 
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CONGRESS OF THE UNITED STATES, 
Joint COMMITTEE ON THE Economic Report, 
June 13, 1956. 
Hon. THoMAS C. HENNINGS, 
Senate Office Building, Washington, D.C. 


Deak SENATOR HENNINGS: Your letter of May 29 inquired as to the extent to 
which information has been withheld from the Joint Economic Committeee by 
yarious executive departments and independent agencies. 

The Joint Executive Committee is not an investigating committee to the degree 
that are most of the other committees of Congress. It has been able, therefore, to 
secure the information it has needed from the executive agencies without 
extreme difficulty. Sometimes it has had to go back a second time, as in the 
case where it tried to get the facts with respect to the recent controversy 
between the Treasury and the Federal Reserve Board over rediscount rates. The 
attached press releases and copies of exchange of letters illustrates the with- 
holding of certain information from the committee. This information, however, 
was secured at a hearing yesterday; copy of the transcript is attached.’ 

We appreciate your study of this important matter and the joint committee 
wants to cooperate with you in every way. If we can be of further assistance 
please let us know. 

Sincerely yours, 


Paut H. Dovetas, Chairman. 
(The following exhibits were submitted by the Joint Committee :) 


CONGRESS OF THE UNITED STATES, 
Joint COMMITBEE ON THE Economic Report, 
May 23, 1956. 
MEMORANDUM 


To: Members of the Joint Committee on the Economic Report. 

From: Representative Wright Patman, chairman, Subcommittee on Economic 
Stabilization. 

Subject : Correspondence respecting recent monetary developments. 


The workings of monetary policy, through its effect upon interest rates and 
availability of credit, intimately affect the lives and fortunes of every business, 
every homeowner, every farmer, every citizen. 

It is not surprising, therefore, that many people are disturbed by widespread 
press stories and whisperings of conflicting opinions at responsible and official 
levels concerning the wisdom of the recent action of the Federal Reserve System 
in raising the rediscount rate. 

On May 10, I accordingly advised members of the Subcommittee on Economic 
Stabilization that I was writing the Chairman of the Federal Reserve Board 
and varions members of the executive department, for the sole purpose of 
getting the record clear precisely as to what lies behind these press stories. 
The inquiry was not intended to question the judgment of the action itself, the 
internal procedures of the system, nor the propriety of outside consultation, but 
merely to learn something of the conditions under which the action was taken. 
The questions were specific and sought nothing more than simple, factual replies. 

Iam disappointed, therefore, and I may say, vexed at the unresponsiveness 
of the replies which have been received from the very agencies which should be 
most interested in providing a clear public record. The general professions of 
mutual respect and best wishes for each other contained in the letters from the 
Secretary of the Treasury and the Chairman of the Board of Governors are 
only too obviously intended to avoid answering the 3 or 4 simple, easy-to-answer 
questions concerning the specific incident which has aroused recent public 
concern. From the marked similarity in the two replies one might almost infer 
that the vaunted pattern of consultation applies to the problems of dealing 
with congressional mail, as well as to policy matters. The evasiveness of 
Secretary Humphrey’s letter is all the more remarkable since, when questioned 
2days later before the Senate Finance Committee, he admitted: “If it had been 
my responsibility I would not have made this last move.” 

A reading of the questions and the replies is the best evidence of this avoid- 
ance. For that reason it seems appropriate that the full text of the exchange 
of correspondence be released to speak for itself. 


1 Official verbatim transcript of hearings before Joint Committee on the Economic Report, 
June 12, 1956. 
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Certainiy the hope expressed in the letters to the agencies; namely, that by 
their replies the necessity for public hearings could be avoided, is given no 
encouragement or support by the unresponsive answers. A date for hearings 
will be set in due course. 





CONGRESS OF THE UNITED STATES, 
JOINT COMMITTEE ON THE ECONOMIC REPORT, 
May 10, 1956. 
Hon. WiritrAM McC. Martin, Jz., 
Chairman, Board of Governors of the Federal Reserve System, 
Washington, D. C. 


Deak Mr. CHAIRMAN: You are no doubt aware of the press stories which 
have appeared in recent days indicating exceptions taken by various members 
of the Cabinet, specifically secretaries Humphrey, Mitchell, and Weeks, together 
with Dr. Arthur F, Burns, Chairman of the Council of Economic Advisers, to the 
recent action of the Reserve System in raising the rediscount rate. 

While it is perhaps too early to judge the merits of the conflicting viewpoints, 
and it is not my intention in this letter to pursue the arguments for and against 
the prevailing restrictive money policy, I am deeply concerned about the 
forces, governmental as well as other, to which the Board is subjected in the 
performance of its duties. The record which has given rise to these press 
comments should be made accurate and clear. 

Preparatory to consideration of the matter by our Subcommittee on Economic 
Stabilization, as Chairman I am writing to the several administration officials 
and to yourself. I would like to have your answer some time next week to the 
following questions: 

1. Is it a fact, to your knowledge, that the decision of the Board of Governors 
“went against the wishes” of administration advisers? If so, whom? 

2. What communications and representations from executive department 
officials or their subordinates did the Board have before it at the time of reaching 
its decision? 

3. How and by whom were these representations made, to you as Chairman, to 
other members of the Board, or to the Board as a body? 

4. Have you or the Board had any subsequent communication, through off- 
cial or unofficial channels, from members of the Cabinet or their responsible 
subordinates criticizing the action which the Board has taken? 

I hope that your answer, together with those from the several Administration 
officials, will sufficiently illuminate the facts so that we can avoid the necessity 
for public hearings. 

In asking you these questions, I want to assure you that we are not now seek- 
ing to probe into the judgment of the Board in the exercise of its responsibilities. 
Nor are we asking for information as to the Board vote or discussions which led 
to the decision. Since, however, the Board does act, as an agent in carrying out 
the powers delegated to it by the Congress, I feel that it is not only proper but 
necessary that we should inquire as to the nature of the influence brought to 
bear upon it. 

Sincerely yours, 
WRIGHT PATMAN, 
Chairman, Subcommittee on Economic Stabilization. 





CONGRESS OF THE UNITED STATES, 
JOINT COMMITTEE ON THE EcoNomic Report, 
May 10, 1956. 

[Same letter to Secretary Sinclair Weeks, Department of Commerce, Secretary 
James P. Mitchell, Department of Labor, and Chairman Arthur F. Burns, Council 
of Economic Advisers. ] 
Hon. George M. HuMPHREY, 

Secretary of the Treasury, 
Washington, D. C. 


Dear Mr. SecreTARY : Beyond referring to questions at recent press conferences 
by the President, it is certainly not necessary here to call your attention to the 
number of press comments in recent days which have noted the existence of dif- 
ferences of opinion between certain administration officials, including yourself, 
and the Board of Governors of the Federal Reserve System in respect to the 
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Board’s action in raising the discount rate. I am sure you are also aware of 
the widespread public concern, both before and since the so-called accord of 
1951, in the independent role of the Federal Reserve System as an agency 
carrying out the delegated powers of the Congress. 

It is perhaps too early to judge at this time the merits of the conflicting view- 
points as to the prospects for further inflationary or deflationary pressures, and 
the appropriate monetary policy in the circumstances. The record which has 
given rise to this public discussion should, however, be made accurate and clear. 

Preparatory to considering the matter by our Subcommittee on Economic Sta- 
bilization, as chairman I would like, therefore, to have your answer some time 
next week to the following questions : 

1. Did you, and for what reasons, disagree with the action taken by the Board 
of Governors? 

2. Did you or your associates, and by what channels—telephone conversations, 
memorandums, or meetings—communicate your views or make representation to 
System officials, either Chairman Martin, the Board, other members of the Board, 
or staff members? 

3. Subsequent to the action taken by the Board, have you or your subordinates 
communicated your criticisms to representatives of the Board other than through 
the press stories purporting to state your views, either publicly or privately 
expressed ? 

I hope that the answers which we receive from you, the other officials, and the 
Board itself will sufficiently illuminate the facts so that we can avoid the 
necessity for public hearings. 

As I have told Chairman Martin in writing to him, we are not now concerned 
with probing into the wisdom of the Board’s decision but feel, however, that 
the Congress is entitled to and must of necessity know the forces brought to bear 
upon its agency in carrying out delegated powers constitutionally assigned to 
the Congress. 

Sincerely yours, 
WRIGHT PATMAN, 
Chairman, Subcommittee on Economic Stabilization. 


BoarD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 
Washington, May 16, 1956. 
Hon. WRIGHT PATMAN, 
Chairman, Subcommittee on Economic Stabilization, 
Joint Committee on the Economic Report, Washington, D. C. 


Dear Mr. PatMAN. This is to acknowledge your letter of May 10, with regard 
to the recent action of the Federal Reserve System in raising rediscount rates. 

The directors of each of the 12 Federal Reserve Banks who initiated this 
action, with the subsequent approval of the Board of Governors, voted for 
increased discount rates prior to publication of the press stories to which you 
refer. The decisions to increase discount rates were taken separately at each 
of the 12 Federal Reserve banks by their respective boards, consisting all told 
of 108 directors. 

As you know, the Treasury and the Federal Reserve work as partners in dis- 
charging their responsibilities. To this end there must be and there is constant 
consultation and cooperative discussion between them with respect to economic 
and related problems with which both are concerned. Similarly the Federal 
Reserve, in keeping abreast of developments in the economy, necessarily maintains 
contacts with branches of the Government other than the Treasury. Such 
consultations do not, however, mean any loss of independence by the Federal 
Reserve in discharging the responsibilities delegated to it by the Congress. 

From time to time there are bound to be differences of judgment, of emphasis 
and of timing. It would be astonishing in a democracy if this were not so 
and indeed it would be reason for grave concern if precautionary action had 
to wait for unanimity. 

There has been no departure now or at any time during my chairmanship 
from the procedure of full and frank discussion between members of this Board 
and staff and officials of other interested Government agencies with a view to 
discharging public responsibilities in accordance with the best obtainable 
judgment and the independent exercise of that judgment. 

Sincerely yours, 
Wma. McC. Martin, Jr. 
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THE SECRETARY OF THE TREASURY, 
Washington, May 15, 1956. 
Hon. Wright PATMAN, 
Chairman, Subcommittee on Economic Stabilization, 
Joint Committee on the Economic Report, 
Congress of the United States, Washington, D.C. 

DeaR Mr. CHAIRMAN: I have your letter of May 10 and am glad to answer 
your questions. 

As I have testified before your committee, the Treasury recognizes fully the 
independent responsibility of the Federal Reserve System for its decisions, and 
as long as I have been here we have never encroached on its domain. 

However, as I have also testified before your committee, I believe it is in the 
best interest of the people of this country and Government operations as a whole 
that there should be the fullest consultation and cooperation between the 
Treasury and the Board. To promote this, Mr. Martin and other members of 
the Board and various members of the Treasury Department, including myself, 
make it a continuing practice to keep in the closest possible touch with each 
other to discuss fully current conditions and prospective trends in order that 
each of us may be posted as to the other’s thinking and appraisal of the various 
influences affecting the economy both currently and prospectively. 

It is, of course, only natural that we often have some differences of judgment 
arising from varying appraisals of the timing and effect of economic trends. We 
both are glad to have the benefit of the other’s views, as well as the views of many 
other people in trying to help us reach our own independent judgments. 

There is nothing in the events to which you refer that is at variance with 
our regular practice. 

Yours very truly, 
G. M. Humpnrey, 
Secretary of the Treasury. 


THE SECRETARY OF COMMERCE, 
Washington, May 15, 1956. 
Hon. Wricut PATMAN, 
Chairman, Subcommittee on Economic Stabilization, 
House of Representatives, Washington, D. C. 

DEAR MR. CONGRESSMAN: I have yours of May 10 and following are my 
answers to your questions: 

1. I did disagree with the action taken, but my disagreement was more 
in the realm of “timing” than otherwise. 

2. Neither I nor any of my associates have had any communication with 
the Reserve Board—collectively or individually—on this subject. 

8. I have not communicated any criticisms to representatives of the 
Board. In fact, I actually did not criticize the Board’s action in my press 
conference to which you have made reference. 

In this respect the press asked me the following question : 

“Do you have any information on the recent increase in the discount rate’s 
impact on housing particularly?” 

My answer follows and I’m sure you'll agree that it was not voiced in a 
critical but in a factual vein. 

“Of course, that is a field I don’t move into very much. I leave that to the 
Treasury and the Reserve Board. Money is tight today and money is short, 
and that may prove to be a handicap as we move along here.” 

I think this answers your three questions. 

Sincerely yours, 


SINCLAIR WEEKS. 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, May 16, 1956. 
Hon. WriGHT PATMAN, 
Chairman, Subcommittee on Economic Stabilization, 
Joint Committee on the Economic Report, 
Congress of the United States, Washington, D.C. 


DEAR CONGRESSMAN PATMAN: This is in reply to your letter of May 10 in 
which you request my answers to the questions regarding the recent action of 
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the Board of Governors of the Federal Reserve System in raising the rediscount 
rate. 

I did not communicate my views or make representation to System officials, 
either Chairman Martin, the Board, other members of the Board, or staff mem- 
bers; and to my knowledge neither have any of my associates, either before or 
after the action taken by the Board. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 


THE CHAIRMAN OF THE COUNCIL OF ECONOMIC ADVISERS, 
Washington, May 18, 1956. 
Hon. WRIGHT PATMAN, 
House of Representatives, 
Washington, D.C. 


Dear CONGRESSMAN PATMAN: I am writing in reply to your inquiry of May 10. 

In keeping with its duties prescribed by law, the Council of Economic Ad- 
visers keeps constantly in touch with the departments and agencies of the 
Federal Government that are principally concerned with economic matters. The 
Council’s efforts in this direction have been described in its annual reports to 
the President, which have been published in recent years as appendixes to the 
Economie Report of the President. 

I find it necessary and important to discuss the economic situation and gov- 
ernmental economic policies fairly frequently with Chairman Martin, among 
others. 

You have inquired about the Federal Reserve Board’s recent action with re- 
spect to discount rates. In view of somewhat conflicting tendencies, particu- 
larly the divergent movements that have occurred of late in retail trade and 
capital expenditures, I doubt the timeliness of this action. However, it must 
be recognized that some uncertainty inevitably attaches to judgments on a matter 
of this type. 

The conversations that members of the Council have with officials of the Fed- 
eral Reserve Board do not, of course, involve or raise any question concerning 
the independence of the Board. This is entirely clear as a matter of both law 
and policy. 

Sincerely yours 
ARTHUR F, BuRNs. 


CONGRESS OF THE UNITED STATES 
JOINT COMMITTEE ON THE ECONOMIC REPORT 
SUBCOMMITTEE ON ECONOMIC STABILIZATION 


(For A. M. release) 
June 7, 1956. 

Representative Wright Patman (Democrat of Texas) announced today that 
the Subcommittee on Economic Stabilization, of which he is chairman, will 
hold a public hearing at 10 a. m. on June 12, in the Senate District of Columbia 
hearing room (room P-388) of the Capitol, on procedural matters and differences 
of opinion between certain administration officials and the Board of Governors 
of the Federal Reserve System in respect to the action of April 13 in raising the 
discount rates. 

The hearing will relate to the specific matters covered by a recent exchange 
of correspondence between the chairman of the subcommittee, William McC. 
Martin, Chairman of the Board of Governors, and Secretary George Humphrey, 
Department of the Treasury. The correspondence itself, which sought to in- 
quire into the facts behind widespread press stories of conflicting opinions at 
responsible official levels, was released by Mr. Patman on May 23. The expecta- 
tion and hope are that the hearing will be brief and deal principally with the 
circumstances surrounding the specific incident, leaving for a later date the 
detailed questioning as to the merits and wisdom of the action itself. 

In addition to Chairman Patman, the other members of the subcommittee are 
Senator Joseph C. O’Mahoney, Senator Arthur V. Watkins, Representative Au- 
gustine B. Kelley, and Representative Jesse P. Wolcott. Under the rules of the 
committee, other members of the full committee are welcome to attend and par- 
ticipate in all subcommittee hearings. 

WILLIAM H. Moore, 
Staff Economist. 
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UNITED STATES SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 
June 1, 1956. 
Hon. THomMAS C. HENNINGS, Jr., 
United States Senate. 


DeaR SENATOR HENNINGS: In response to your letter of May 29 requesting 
information as to occasions on which any executive department or any ex. 
ecutive officer of any independent agency refused to give information to this 
committee, I am happy to inform you that no such instances have come to my 
attention. 

On the contrary, the agencies with which I have been concerned both ag 
chairman of the Subcommittee on Education and as a member of the Committee 
on Labor and Public Welfare have been most cooperative. Those agencies are 
primarily branches of the Department of Health, Education, and Welfare and 
the Veterans’ Administration. 

Sincerely yours, 
JAMES E, Murray, 


Unirep States SENATE, 
COMMITTEE ON Post OFFICE AND CIVIL SERVICE, 
SUBCOMMITTEE ON GOVERNMENT EMPLOYEES’ SECURITY PROGRAM, 
July 13, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 

Deak SENATOR HENNINGS: Replying to your letter of May 29, addressed to 
me as chairman of the Government Employees Security Subcommittee I wish to 
say that the subcommittee was constantly confronted by the refusal of ex- 
ecutive departments and agencies to supply requested data even when such 
information was demanded by subpena. 

There were literally dozens of such instances where the department and 
agency heads refused either on the contention that the materials sought had 
been received in confidence or, more often, as stated by the Chairman of the 
Civil Service Commission, because of the “principle laid down by President 
Eisenhower in his letter of May 17, 1954.” 

Practically all of the refusals were made a part of the printed record of 
the subcommittee and to save time I have had a member of our staff deliver 
to Miss Mary Irwin of the staff of the Subcommittee on Constitutional Rights, 
copies of parts I and II of our printed record with markings to denote the 
instances of refusal to comply with requests for documents needed in the 
subcommittee’s investigation. 

I might add that the report of the subcommittee, now in preparation, con- 
tains a chapter of some 17 pages under title “Refusal of Agencies To Submit 
Documents on Request or in Compliance With Senate Subpenas.” The sub- 
committee report will also contain an important recommendation on this sub- 
ject. A copy of the report will be sent to you as soon as available. 

Aside from the above instances before the Subcommittee on the Government 
Employees Security Program I have no further cases to report. 


OLIN D. JoHNSTON, Chairman. 


(Excerpts referred to by Senator Johnston are reproduced below as 
they appear in the printed hearings before the Subcommittee to In- 
vestigate the Administration of the Federal Employees’ Security Pro- 
gram. 84th Cong., Ist sess. :) 

A 


The CHAIRMAN. I think it would be well in closing that we make a statement 
here. 

In closing this first hearing, I should like to state that the subcommittee has 
many complaints that set forth prima facie cases of injustices under the security 
program. 

To adequately appraise the situation, it is essential that the staff be given 
access to the files in the executive offices pertaining to these cases. A few cases 
have been selected at this time and requests have been transmitted but as yet 
no files have been released to the subcommittee or its staff. 
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For example, we have asked several departments for the entire personnel 
and security files on certain individuals including all correspondence, documents, 
nearing records, et cetera. Samples of the pertinent portions of the replies thus 
far received are as follows: 

From the Department of Agriculture: 

“The request as presently worded includes material of a security and investi- 
gative nature which is obtained and kept in confidence in the interests of national 
security, basic investigative problems, and the protection of the employee. For 
that reason, we desire to consider the request further before responding in more 
detail to your letter.” 

From the Department of State, we received the following reply : 

“Since much of the material contained in the files has been received in 
confidence, your request raises important policy questions in connection with the 
responsibilities of the executive branch and its relationships to the legislative 
branch, and, in addition, the joint responsibilities of all branches of the Govern- 
ment for the public welfare. 

“You are aware, of course, that investigative materials have traditionally 
been handled in a most careful manner in order to protect the rights of individ- 
uals, insure efficient administration, preserve sources of information, and for 
other reasons. 

“In view of the interest of your committee in Mr. ( ), a careful review of 
all pertinent policies and directives is being made and you may expect to be 
further advised.” 

Then, from the Foreign Operations Administration : 

“As you know, files of employees of the executive branch contain material 
which is not only received in confidence, but which must be maintained in con- 
fidence for various reasons, including affording full protection to national- 
security information and to the rights of the individuals. 

“Your request for access to the FOA security and personnel files of Mr. 
( ) is directly related to the important policy matter with respect to the 
responsibilities of the legislative and executive branches of Government. 

“T am, of course, aware of the interests of your committee, and wish to assure 
you-that I am now having undertaken a review of all current statements of 
policy and directives relating to this broad policy matter. You will be further 
advised relative to this.” 

Next, from the Department of Defense : 

“As you are no doubt aware, your letter raises important questions of policy 
with respect to relationships and responsibilities of the legislative and execu- 
tive branches of the Government, and how the public interest can best be served 
with respect to the handling and use of investigative material. This material 
is received in confidence and has been maintained in confidence to protect 
national-security information, investigative sources and technique, as well as 
the rights of individuals, and for other reasons. 

“It is the desire of this Department to cooperate to the maximum extent with 
the Congress in the performance of its investigative duties. I assure you that 
any apparent lack of cooperation with members of your staff is not due to a 
lack of desire to cooperate with your committee, but rather is based upon cur- 
rent understanding of long-standing orders and policies relating to the very 
sensitive nature of investigative material. 

“Accordingly, a review of all current statements of policy and directives, in 
the light of the interest of your committee, is being made, and you will be 
further advised.” 

Then, from the Veterans’ Administration : 

“Careful consideration has been given to your request and to the problems of 
policy presented therein. A portion of the material requested in your letter 
has been received in confidence and correspondingly has been maintained in 
the same manner in order to afford protection both to the Government and to 
the rights of the individuals concerned. 

“In view of the interest of your committee, as well as the responsibility of this 
agency as a part of the executive branch, a complete analysis of all directives 
and statements of policy bearing on this problem is being made, and I will in the 
near future advise you further with regard to this agency’s right to furnish 
the information and files requested.” 

I wish to assure the executive agencies upon whom requests have and will 


_ made that the records and files sought are for the purpose of analysis and 
udy. 
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As the result of such studies, it may be necessary to call certain representatives 
of the executive agencies to explain their actions. 

But there is no intention on the part of the subcommittee to create senga- 
tional news or unnecessarily embarrass anyone (p. 17, 18 of hearings held May 26, 
1955). 

B 


(Excerpt from record of the hearing of June 17, 1955, pp. 192, 199, 
200, 201, 217:) 







STATEMENT OF WENDELL B. BaRNES, ADMINISTRATOR, SMALL BUSINESS 
ADMINISTRATION 


The CHarrRMAN. Our next witness is Mr. Wendell B. Barnes, Administrator, 
Small Business Administration. 

Mr. Barnes, will you please stand and be sworn. Do you solemnly swear that 
the testimony you give in this hearing will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. Barnes. I do. 

The CHAIRMAN. Mr. Barnes, when you were subpenaed here, the sergeant at 
arnis served a subpena duces tecum directing you to bring with you to this 
hearing the personnel and security files in the possession of the Small Business 
Administration pertaining to Mr. George V. McDavitt, together with all cor- 
respondence, documents, hearing records, and so forth, pertaining to his employ- 
ment in the Small Business Administration. 

Do you have these documents as requested to turn over to the subcommittee? 

Mr. Barnes. Mr. Chairman, in response to the subpena of the committee, I 
bring to the committee today the personnel and security files of George V. Me- 
Davitt, Director of the Office of Compliance and Security. I have with me 
a digest of the background of George V. McDavitt, and I can supply you with 
a photostatic copy of Mr. McDavitt’s application form 57, which was filed with 
the Small Business Administration on April 5, 1954. 

The security file of Mr. McDavitt is the property of and is in the custody of 
the Civil Service Commission. However, I wish to point out that the personnel 
security files contained investigative material, and, therefore, I shall be unable 
to furnish these to the committee. I am prepared to furnish and have already 
furnished in letters to the committee certain types of personnel background of 
Mr. McDavitt, and I now offer in the record a copy of the application 

Mr. Hapiick. Wait a minute, Mr. Barnes. Are you going to comply with the 
subpena or are you not? 

Mr. Barnes. I have complied with it to the extent of my ability under the 
regulations pertaining to the executive branch of the Government. 

Mr. HaApLick. You have a subpena for the files on Mr. McDavitt. Do you 
have those in your possession ? 

Mr. BaARNEs. I have the personnel files and such security files as relate to Mr, 
McDavitt in my office. 

Mr. Hapiick. Will you please turn those over to the chairman? 

Mr. Barnes. I will not, sir, other than the material which I am permitted to 
under the regulations pertaining to the executive branch of the Government, I 
will turn over any 

Mr. Hapiick. Wait a minute. Are you going to comply with the subpena? 

Senator Carson. I think he has answered the question. He has stated he 
has. 

Mr. Hapiick. I do not recommend letting a man called here make a speech 
and thumb his nose at the subpena power of the Senate. That is up to you, 
Mr. Chairman, of course. 

The CHAIRMAN. That is a question that the subcommittee will determine right 
now. Please call Senator Neely back, and we will, after excusing everybody, go 
into executive session and see what we will do in regard to this matter. 

(Thereupon, the open hearing was recessed and the subcommittee went into 
executive session, after which the open hearings were resumed, and the following 
proceedings were had. ) 

The CHAIRMAN. The subcommittee met in executive session, and the question 
before us was how to proceed when we had subpenaed Mr. Barnes to bring certain 
records which were as follows: 

“The personnel and security files in the possession of the Small Business 
Administration pertaining to Mr. George V. McDavitt together with all cor- 
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respondence, documents, hearing records, etc., pertaining to his employment 
in the Small Business Administration.” 

This question is before us; all those records have not been brought. 

The committee, in order to expedite matters and go ahead with the proceedings 
here this morning, will hear Mr. Barnes, but the legal staff is instructed to look 
into the legal phase of this matter to see whether or not Mr. Barnes has carried 
out his subpena in full by bringing these records. 

This is a question that has developed in other hearings before us. Each in- 
stance must be decided upon its own facts. 

Whether or not Mr. Barnes has a right to refuse to bring in these records as 
stated in this subpena is a question for our legal staff to look into and advise the 
committee later. 

Mr. Hapiick. May we have it understood that the subpena is still outstanding 
and continuing until dismissed by you at a later time when complied with? 

The CHAIRMAN. That is generally understood. 

Mr. GiuueTTe. Mr. Chairman, on behalf of the legal staff, may I ask a ques- 
tion? The instructions that you have just given to the staff, as I understand it, 
is to prepare a brief on this general question of the production of documents 
in the hands of Government agencies and not only this particular case. You 
want us to report on this case but also to report on the general question of the 
right of the executive branch of the Government not to produce certain docu- 
ments when subpenaed by the United States Senate. 

The CHAIRMAN. On this general question also. It will probably be coming up 
from time to time. 

Senator Neety. Mr. Chairman, specifically, do we not want the subcommittee 
to report whether it has the authority under the law to compel this witness or 
any other witness in similar circumstances to produce documents such as those 
he has refused to produce? 

This question is an old one, and it has been debated around many hearing 
tables during the last 30 years. But unfortunately the Supreme Court has never 
decided it. 

In my opinion, a test case should be made and this is a good time to do it. 
Mr. Barnes is doing what many other administrative heads have done. He may 
be right. Nevertheless the highest court in the land should, without further 
delay, be asked to determine and proclaim the law of this intolerably prolonged 
controversy. 

The CHAIRMAN. It is very important in this particular hearing, because we 
want not part of the facts, but all of the facts, before us. 

Mr. Hapwick. Mr. Chairman, I have been chided today for pulling out a 
document that our investigators bring in. How are we going to get the facts 
if we cannot look at these files? It is impossible to make a complete study of 
them without the complete files. 

Do we have to tell our men to do it clandestinely ? 

Senator CarRLson. Mr. Chairman, I think it has been stated very well by the 
Senator from West Virginia that those of us who have served in Congress for 
many years are familiar with this problem; and I concur with the thought 
that our staff should make a study of this and then bring it in for our subcom- 
mittee to determine. 

Then, if there is any way it can be done without violating security in any 
way, I will certainly look at it favorably and with a great deal of interest. 

The CHAIRMAN. Are there any other statements along the same line? Mr. 
Case, did you have anything you wished to say? 

Senator Case. No, Mr. Chairman; I am not a member of the subcommittee, 
but am here merely as a member of the committee. 

The CHAIRMAN. And we are glad to have you. 

Senator Case. The constitutional line between the prerogatives of the execu- 
tive and the legislative are not clear, have never been clear, and will not be clear, 
and there is a need to have restraint on the part of both the legislative and the 
executive branches of the Government in every case. 

I would be confident if this matter is pursued along those lines, this problem 
can be worked out. 

The CHAIRMAN. You may proceed. Mr. Barnes. 

Mr. BaRNEs. Mr. Chairman and gentlemen of this committee, I do not feel I 
heed to more than mention the fact that I am most respectful of this commit- 
tee, and that my refusal to submit these documents was dictated by the separa- 
tion of power between the legislative and executive branches, and that I am 
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willing to cooperate with your committee to the limits of the ability of the 
executive branch of the Government to do so. 

I have requested permission to appear before this committee several times 
during the past 2 weeks. I have asked to appear voluntarily and no subpena 
Was necessary. 

Mr. Hapiick. Mr. Barnes who made the decision as to your bringing these 
documents? Is that your own decision? 

Mr. BARNES. It was my own decision under the regulations that are in force 
on heads of agencies in the executive branch of the Government, sir. 

The CHAIRMAN. Did you take it up with anybody outside of the agency? 

Mr. Barnes. Yes, I discussed it with several agencies and have referred to 
the memorandums issued by former Presidents, and by President Eisenhower 
on the general subject; and I am sure that this administration is willing 
for me to cooperate with you to the extent of the authority that has been ay- 
thorized for heads of agencies and departments. 

I am sure that my testimony will enlighten the committee on the facts that 
deal with this general problem. We do not have anyone in our agency that is 
not willing to testify before this committee without subpena. 

The CHAIRMAN. Did you refer the matter to the Justice Department? 

Mr. Barnes. I have not discussed it specifically with the Justice Department. 

The CHAIRMAN. What do you mean by “specifically”? 

Mr. Barnes. There was a letter prepared, as I recall, by a former Justice 
Department employee for President Truman, and there was another letter that 
possibly they had some activity in connection with for President Eisenhower, 
which was dated May 17, 1954, I think. 

I had both of those by me in compiling the information which I have brought 
in, which I have offered to the committee. I certainly want the record to show 
that I have offered that information in response to the subpena. 


* * * ok * * * 


This complaint, together with other factors, indicated Mr. Lyell was not 
competent to perform the duties assigned to him. He said this morning he 
would like to see again a copy of this letter that I received about this, together 
with the letters received by them with the names deleted. 

However, it was addressed to another agency, and I have checked with the 
other agency, and it can be revealed as long as the names are deleted. The 
communications are as following: This one is to Mr. McDavitt. 

“Relative to our telephone conversation of May 5, 1955, I am attaching a copy 
of the letter from * * *, 

“As 1 expressed to you, such incidents can have a very harmful effect on the 
entire security program ; and I assume that you will take corrective measures to 
insure against any repetition.” 

Mr. Hapuick. Mr. Barnes, is not a letter of that kind also subject to security 
regulations? 

Mr. Barnes. No, sir; it is not. It was solely on the activities of an em- 
ployee in the field, relating to his employment. It was furnished to us, and we 
ascertained in advance whether or not a copy could be available. 

The witness himself has consented for its release, asking and saying he 
would like to see a copy of it. 

Mr. Haptick. I want to point out that we are getting what documents they 
want to give us, and we Cannot get what we want. 


C 
(Letter printed in hearings record, p. 359, pt. 1, July 14, 1955:) 


Crvi SERVICE COMMISSION, 
Washington, D. C., July 5, 19565. 
Re George V. McDavitt. 
Hon. O.In D. JoHNsTON, 
United States Senate. 


Dear SENATOR JOHNSTON: On June 7, 1955, you requested me to furnish the 
Subcommittee on Government Employees’ Security Program with the entire per- 
sonnel and security file of George V. McDavitt, Director, Office of Compliance 
and Security, Small Business Administration. 

We have now been advised by the St. Louis Records Center that the service 
record and personnel folder for Mr. McDavitt were furnished to the Small Busi- 
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ness Administration in May 1954 in connection with his employment in a position 
excepted from the competitive civil service. Such information as is available 
from that file will, therefore, have to be obtained from the Small Business 
Administration. 

The security file which you requested is in the possession of the Civil Service 
Commission but it would not be appropriate for me to furnish it to your subcom- 
mittee. As you know, investigative information and privileged communications 
in the custody of the executive branch of the Government have long been with- 
held from the Congress and its committees for reasons of public policy and in 


order to maintain the separation of powers between the executive and legislative 
branches of Government. 


Sincerely, 
Puiuie Youne, Chairman. 


D 
(Excerpt from record of hearing of July 28, 1955, pp. 381, 382 :) 


STATEMENT OF Hon. PHiILtiIp YOUNG, CHAIRMAN, CriviL SERVICE COMMISSION 


Mr. Youna. Mr. Chairman, I am glad to respond to your invitation to appear 
here this morning ; and in response to your subpena, I have brought along with me 
the files of George V. McDavitt, William J. Houston, and Alice M. Cooney. I am 
prepared to turn over to the subcommittee a copy of the forms 57 and a copy 
of the service histories relating to the persons designated in the subpena. 

I must, however, respectfully decline to submit any other portions of the files to 
the subcommittee. My action in this respect, sir, is upon the principle laid down 
by President Eisenhower in his letter of May 17, 1954, to the Secretary of 
Defense, directing that the request of the Committee on Government Operations 
for the production of certain documents be denied. 

The President’s letter points out that it is essential to efficient and effective 
administration that employees of the executive branch be in a position to be com- 
pletely candid in advising with each other on official matters, and that it is not 
in the public interest that any of our conversations or communications of any 
documents or reproductions concerning such advice be disclosed ; moreover, these 
files contain reports of investigation collected by the Civil Service Commission 
and other investigative agencies in the executive branch. 

Since the files that you have requested are in this category, I have no alternative 
but to respectfully refuse to submit them. 

Mr. Hapiick. Mr. Chairman, could we place in the record a letter from Mr. 
Young refusing the files on Mr. McDavitt? Also, I would like to incorporate 


in the record his similar refusal to the committee on William J. Houston, and 
Alice M. Cooney. 


The CHAIRMAN. Yes. 
(The above-mentioned documents are as follows :) 


Clvit SERVICE COMMISSION, 
Washington, D.C., July 5, 1955. 
Re William J. Houston. 
Hon. OLIN D. JOHNSTON, 

United States Senate. 


Dear SENATOR JOHNSTON : In response to your letter of June 7, 1955, requesting 
the security and personnel file of Mr. William J. Houston, an employee in the 
Security Appraisal Office of the Civil Service Commission, I am submitting here- 
with an official transcript of Mr. Houston’s civilian Federal employment as 
furnished to me by the Federal Records Center, St. Louis, Mo. In addition, I am 
furnishing a complete employment record of Mr. Houston as it is reflected in the 
files of the Civil Service Commission. 

The security file which you requested is in the possession of the Civil Service 
Commission but it would not be appropriate for me to furnish it to your sub- 
committee. As you know, investigative information and privileged communica- 
tions in the custody of the executive branch of the Government have long been 
withheld from the Congress and its committees for reasons of public policy and 
in order to maintain the separation of powers between the executive and 
legislative branches of Government. 

Sincerely, 


Puinie Youne, Chairman. 





368 FREEDOM OF INFORMATION IN GOVERNMENT 


Crvu SERVICE COMMISSION, 
Washington 25, D. C., July 22, 1955. 
Re Alice M. Cooney. 
Hon. OLIn D. JOHNSTON, 
United States Senate. 


Dear SENATOR JOHNSTON: On July 18, 1955, you requested me to furnish the 
Subcommittee on Government Employees’ Security Program with the file regard. 
ing Miss Alice M. Cooney, who until recently worked for the Small Business 
Administration. 

The Civil Service Commission has the security file regarding Miss Cooney but 
it would not be appropriate for me to furnish it to your subcommittee. As you 
know, investigative information and privileged communications in the cus 
of the executive branch of the Government have long been withheld from the 
Congress and its committees for reasons of public policy and in order to maintain 
the separation of powers between the executive and legislative branches of 
Government. 

I am attaching, however a copy of the Standard Form 57, Application for Fed. 
eral Employment, from which Miss Cooney received her appointment with the 
Small Business Administration as well as a copy of her service history in the 
Federal Government. 

Sincerely, 


Puiip Younes, Chairman, 


E 


(Excerpt from record of hearing of September 26, 1955, pp. 634, 635 
of pt. I:) 


TESTIMONY OF Scott McL&Eop, ADMINISTRATOR, BUREAU OF SECURITY AND Con- 
SULAR AFFAIRS, DEPARTMENT OF STATE 


Mr. Hapiick. Mr. McLeod, pursuant to subpena served upon you, are you 
prepared to turn over the records requested in the subpena? 

Mr. MoLeop. Mr. Chairman, I have brought those records with me in accord- 
ance with the subpena, but in view of the traditional attitude on this thing and 
the separation of powers, I must respectfully decline to furnish the committee 
these files. 

Mr. Hapiick. May I, for the purpose of the record, Mr. Chairman, have the 
subpena entered in the record at this point and whatever action the subcommit- 
tee wishes to take pursuant to the witness’ refusal to be decided at a later time. 

The CHAIRMAN. Hearing no one opposing, it will be entered into the record. 

(The above-mentioned document is as follows :) 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


To Mr. Scotrr McLeop, Administrator, Bureau of Security and Consular Affairs, 
Department of State, Washington, D. C., Greeting: 


Pursuant to lawful authority, you are hereby commanded to appear before 
the Government Employees’ Security Subcommittee of the Committee on Post 
Office and Civil Service of the Senate of the United States, on Monday, Septem- 
ber 26, 1955, at 10: 30 o’clock a. m., at the Senate Caucus Room, Room 318, Sen- 
ate Office Building, Washington, D. C., then and there to testify what you may 
know relative to the subject matters under consideration by said committee. 
and to bring with you for submission to the subcommittee for its study all files, 
correspondence, documents, records, etc., in your possession or the possession 
of the State Department relating to the following individuals: Wolf I. Lade 
jinsky, Joseph E. Vargo, Jonathan Thursz, Peter Regis, and Johnnie R. Hooker. 

Hereof fail not, as you will answer your default under the pains and penalties 
in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of the United States, to 
serve and return. 

Given under my hand, by order of the committee, this 16th day of September, 
in the year of our Lord one thousand nine hundred and fifty-five. 


OLIN D. JOHNSTON, — 
Chairman, Committee on Post Office and Civil Servwe. 
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F 


(Excerpt from the printed record of the hearing of September 
97, 1955, p. 764: ) 


TresTIMONY OF Hon. James H. SmiruH, JR., ASSISTANT SECRETARY OF THE NAVY 


(ArR), ACCOMPANIED BY Hon. ALBERT PRATT, ASSISTANT SECRETARY OF THE 
Navy (PERSONNEL AND RESERVE FORCES) 


Mr. Hapiicx. Mr. Smith, you were served with a subpena duces tecum for 
the records of Mr. Abraham Chasanow. Have you those records with you? 

Mr. Smiru. I will have to refer you to my counsel here, the Judge Advocate 
General. 

Adm. Ira Nunn. Of Course, we are unable to produce the records of Mr. 
Chasanow. We have offered to produce an expurgated version of his record 
if he consents. We think we must think of his rights in this case, as well as 
comply with current instructions regarding these personnel files. 

The CHAIRMAN. Have you taken that up with him whether or not he would 
consent? 

Admiral Nunn. Yes, sir; we have, and he has not as yet consented, so far 
as we know. 

Mr. Hap.ick. I would like to have the subpena placed in the record to show 
noncompliance with it. 

The CHAIRMAN. That will become a part of the record. 

(The above-mentioned document is as follows: ) 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


To Mr. James H. Smita, Jr., Assistant Secretary of the Navy for Air, Depart- 
ment of the Navy, Washington, D. C., Greeting: 

Pursuant to lawful authority, you are hereby commanded to appear before the 
Government Employees’ Security Subcommittee of the Commitee on Post Office 
and Civil Service of the Senate of the United States, on Tuesday, September 27, 
1955, at 10:30 o’clock a. m., at the Senate caucus room, room 318, Senate Office 
Building, Washington, D. C., then and there to testify what you may know 
relative to the subject matters under consideration by said committee, and to 
bring with you for submission to the subcommittee for its study all files, cor- 
respondence, documents, records, etc., in your possession or the possession of the 
Department of the Navy relating to Mr. Abraham Chasanow. 

Hereof fail not, as you will answer your default under the pains and penalties 
in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of the United States, to 
serve and return. 

Given under my hand, by order of the committee, this 16th day of September, 
in the year of our Lord one thousand nine hundred and fifty-five. 


OLIN D. JOHNSTON, 
Chairman, Committee on Post Office and Civil Service. 


G 


(Excerpt from the printed record of the hearing of September 27, 
1955, p. 858, 859 :) 


TESTIMONY OF H. V. HIGLEY, ADMINISTRATOR, VETERANS’ ADMINISTRATION 


Mr. Haprick. Mr. Higley, you are the Administrator of the Veterans’ Admin- 
istration? 


Mr. Hictey. Yes, sir. 


Mr. HApiick. You were served with a subpena calling for the files on 49 
individual cases? 


Mr. Hietey. Yes, sir. 
Mr. Hapiick. Are you prepared to deliver those files? 
Mr. Hiaetry. I have them here; but I have a statement I would like to read. 
Mr. Hapiicx. You have a prepared statement? 
25740—58—pt. 1——_25 
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Mr. Hietrey. A prepared—— 

Mr. Hapiicx. Do you have extra copies? 

Mr. Hietey. Yes. 

Mr. Hapiick. You may proceed. 

Mr. Hietey. Mr. Chairman, gentlemen, I am glad to respond to your invita- 
tion to appear this afternoon and in compliance with your subpena I haye 
brought with me files pertaining to the individuals identified in the subpena and 
concerning whom the Veterans’ Administration has information. 

I am prepared to turn over to the committee copies of the standard forms 57 
or other application form and copies of the service histories relating to these 
individuals and these are those forms which I have here. I might say that there 
are only 48 here, sir, because 1 name on the list has never been an employee of 
the Veterans’ Administration. 

I must, however, respectfully decline to submit any other portions of the 
files to the subcommittee. My action in this respect is based upon the constj- 
tutional and administrative principles related by President Eisenhower in his 
letter of May 17, 1954, to the Secretary of Defense directing that the request of 
the Committee on Government Operations for the production of certain docu- 
ments be denied. 

President Eisenhower’s letter points out that it is essential to efficient and 
effective administration that employees of the executive branch be in a position 
to be completely candid in advising with each other on official matters and that 
it is not in the public interest that any conversations or communications or any 
documents or reproductions concerning such advice be disclosed. 

These files also contain reports of investigations and confidential information 
furnished by the Federal Bureau of Investigation, the Civil Service Commis- 
sion, and other investigative agencies in the executive branch. 

In view of the fact that the files which you have requested are in that cate 
gory I have no alternative but to respectfully refuse your request. 


H 


(Excerpt from hearing of September 27, 1955, p. 872 of the record:) 


TESTIMONY OF THOMAS J. DONEGAN, CHAIRMAN, PERSONNEL SECURITY ADVISORY 
COMMITTEE 


Mr. Haptick. Mr. Donegan, will you give your name and title to the reporter? 

Mr. Donrecan. My name is Thomas J. Donegan. I am Chairman of the Per- 
sonnel Security Advisory Committee. 

Mr. Hapiick. You were served with a subpena to appear here? 

Mr. DoneGan. I was. 

Mr. Hapuick. Are you prepared to deliver the documents requested ? 

Mr. Donecan. I have with me documents which I think come within the cate 
gory named in the subpena duces tecum. 

I must express my regrets to this subcommittee that I cannot turn these docu- 
ments over to the subcommittee. 

In order to save the time of the subcommittee, references have been made to 
President Eisenhower's letter to Secretary Wilson, I believe it is May 17, 1954. 
It is within the scope of that instruction of the President that I must respectfully 
decline to turn these documents over to the subcommittee. 

I would also like to call the subcommittee’s attention to the fact that the Per- 
sonnel Security Advisory Committee is informally attached to the Executive 
Office of the President. 

I have in my possession the minutes of the meetings of the Personnel Security 
Advisory Committee. In these minutes there are discussions with reference to 
personnel security cases and other matters related thereto which come before 
this Committee of which I am Chairman. 

Mr. Haprick. May the record show the service of the subpena on Mr. Donegan. 

Senator Nree.y. It will be shown by the record. 

(The above-mentioned document is as follows :) 
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UNITED STATES OF AMBRICA 
CONGRESS OF THE UNITED STATES 


To Mr. Tuomas J. DoneGAN, Chairman, President’s Committee on Security Prob- 
lems, or Chairman of the Interdepartmental Committee on Internal Security, 
Administrative Offices, The White House, Washington, D. C., Greeting: 

Pursuant to lawful authority, you are hereby commanded to appear before the 

Government Employees’ Security Subcommittee of the Committee on Post 

Office and Civil Service of the Senate of the United States, on Tuesday, Septem- 

ber 27, 1955, at 2 p. m., at the Senate caucus room, room 318, Senate Office Build- 

ing, Washington, D. C., then and there to testify what you may know relative 
to the subject matters under consideration by said committee, and to bring with 
you for submission to the subcommittee for its study all files, correspondence, doc- 
uments, records, etc., in your possession relating to the operation of the Govern- 

ment employees’ loyalty and security program under Executive Order 10450, 

including minutes of any meetings held with security officers or the heads of the 

various executive agencies. 

Hereof fail not, as you will answer your default under the pains and penalties 
in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of the United States, to 
serve and return. 

Given under my hand, by order of the committee, this 16th day of September, 

in the year of our Lord 1955. 

OLIN D. JOHNSTON, 
Chairman, Committee on Post Office and Civil Service. 


I 


(Excerpt from the record of the hearings of Sept. 28, 1955, pp. 
899, 900 :) 


TESTIMONY OF FREDERICK W. BAUMANN, JR., ACTING SECURITY OFFICER, GOV- 
ERNMENT PRINTING OFFICE, WASHINGTON, D. C. 


Mr. Hapticx. Mr. Baumann, are you appearing here pursuant to subpena? 

Mr. BAUMANN. I am, sir. 

Mr. HapLick. Are you prepared to deliver the file that was requested? 

Mr. BAUMANN. No, sir; I am not. 

Mr. Hap.ick. For the purpose of the record I would like to have the subpena 
appear in the record. 

Senator NEELY. It will be inserted. 

(The above-mentioned document is as follows:) 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


To Mr. FREDERICK W. BAUMANN, Jr., Acting Security Officer, Government 
Printing Office, Washington, D. C., Greeting: 


Pursuant to lawful authority, you are hereby commanded to appear before 
the Government Employees’ Security Subcommittee of the Committee on Post 
Office and Civil Service of the Senate of the United States, on Monday, Sep- 
tember 26, 1955, at 2 p. m., at the Senate caucus room, room 318, Senate Office 
Building, Washington, D. C., then and there to testify what you may know 
relative to the subject matters under consideration by said committee, and to 
bring with you for submission to the subcommittee for its study all files, cor- 
respondence, documents, records, etc., in your possession or the possession of 
the Government Printing Office relating to Mr. Edward Roy Dixon and with 
reference to any and all employees or former employees who have been sus- 
pended by the Government Printing Office pursuant to Executive Order 10450. 

Hereof fail not, as you will answer your default under the pains and penalties 
in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of the United States, 
to serve and return. 

Given under my hand, by order of the committee, this 16th day of September, 
in the year of our Lord 1955. 

OLIn D. JOHNSTON, 
Chairman, Committee on Post Office and Civil Service. 
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UNITED STATES SENATE, 
COMMITTEE ON Post OFFICE AND CIVIL SERVICE, 
June 14, 1956. 
Hon. Toomas C. HENNINGS, Jr., 
Chairman,, Subcommittee on Constitutional Rights, Senate Committee on 
the Judiciary, United States Senate, Washington, D.C. 


Dear Senator: I am writing in reply to your letter of May 29, in which you 
ask whether the Subcommittee on Retirement, Senate Committee on Post Office 
and Civil Service, has been denied access to information by any Government 
agency since May 17, 1954. 

I am advised by the subcommittee staff that there have been no instances of 
such withholding of requested information by Government agencies. 

With all good wishes, I am 

Sincerely, 
W. Kerr Scort, 


UNITED STATES SENATE, 
COMMITTEE ON PuBLIC WorKs, 
June 5, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington D. C. 

Deak SENATOR HENNINGS: Receipt is acknowledged of your letter dated May 
29, 1956, concerning the study presently being conducted by the Subcommittee on 
Constitutional Rights on the withholding of information from Congress by 
various executive departments and independent agencies. 

I am pleased to inform you that the Public Works Committee has nothing on 
record of any occasion on which any executive department or executive officer 
or any independent agency ever having refused to give information to this com- 
mittee since May 17, 1954, or at any time previous to that date. 

Sincerely yours, 
DENNIS CHAVEZ, Chairman. 


UNITED STaTes SENATE, 
Washington, D. C., June 2, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommitiee on Constitutional Rights, Committee on the 
Judiciary, United States Senate. 


Dear Tom: This will acknowledge receipt of your letter of May 29, addressed 
to me as chairman of the Subcommittee on Flood Control-Rivers and Harbors, in 
which you ask me to furnish specific instances, if any, where the executive de 
partments or executive officer, or any independent agency has refused to give 
information to our committee since May 17, 1954. 

I do not recall a single instance when our committee has requested informa- 
tion from any of the executive departments which has not been supplied. 

With kindest regards, I am 

Sincerely yours, 
Rosert S. Kerr. 


UNITED STATES SENATE, 
COMMITTEE ON PusLic Works, 
June 21, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


Deak SENATOR HENNINGS: I have your letter of May 29. During the period 
of time I have served as chairman of the Public Roads Subcommittee of the 
Senate Public Works Committee, and the Privileges and Elections Subcommittee 
of the Senate Rules Committee, there have been no instances in which officials 
of the executive branch of the Government have declined to supply pertinent 
information requested by these subcommittees. 

Sincerely yours, 
ALBERT GORE. 
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UniItTep States SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
June 1, 1956. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D. CO. 


DEAR SENATOR HENNINGS: This refers to your letters of May 29, 1956, written 
to me as chairman of the Committee on Rules and Administration, and as chair- 
man of the subcommittees of this Committee on the Standing Rules of the Senate, 
the Library, and on Printing concerning your study of information withheld from 
Congress by the executive branch. 

The Committee on Rules and Administration has not since May 17, 1954, re- 
quested any information or papers of any executive department, officer, or inde- 
pendent agency which has been refused. Contacts between the full committee 
and the executive branch, in that time, I may add, were practically limited to 
letters which this committee wrote to agency heads soliciting comments on 
pending legislation. : : 

In the same period of time no executive department or office refused information 
to any of the three subcommittees of which I am chairman. The Standing Rules 
of the Senate subcommittee held one hearing during the period (concerning 
Senate committee investigative procedures), at which no executive personnel 
appeared to testify. The Library and Printing Subcommittees held no hearings. 

Yours sincerely, 
THEODORE FRANCIS GREEN, Chairman. 


UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
June 18, 1956. 
Hon. THomMAS C. HENNINGS, Jr., a 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D. C. 

Dear Tom: You asked in your letter of May 29 about any difficulties the com- 
mittee has encountered in securing information from executive agencies. Senators 
Humphrey and Smathers, chairmen of the Subcommittees on Retailing, Distribu- 
tion and Fair Trade Practices, and Government Procurement, respectively, have 
asked that I also respond on their behalf. 

I can recall only one such incident since May 17, 1954. This occurred when 
I, as chairman of the committee, requested security clearance for one of the 
staff members. I was informed, on an unofficial basis, that the best interests 
of all concerned would be served by the withdrawal of my request. When I 
sought information from the Department of Defense which would justify a denial 
of the security clearance, my office was informed that this information could 
not be given in view of the Executive order. 

Conferences were held between staff members of the Senate Small Business 
Committee and responsible staff members of the Department of Defense in an 
effort to elicit some further information about the staff member for whom I 
was seeking clearance. These conferences were to no avail and we were able 
to get no information whatsoever from the Department of Defense. The Depart- 
ment of Defense had advised us that if the clearance were denied, it would be 
because of suitability rather than loyalty. 

After several conferences with the staff member involved and such other 
information as the staff could get “through the back door,” it was decided that 
we would insist that the Department of Defense either grant or deny the 
clearance. 

Shortly after the Department was notified to process the application a security 
Clearance was granted. 

You will be interested to know that the application for clearance was sub- 
mitted to the Department of Defense on or about October 15, 1955, and the 
clearance was granted on February 6, 1956. 

The problems encountered in this matter and the long delay involved created 
avery difficult situation and could have very well impaired the work of the 
committee. 

With best personal wishes, I am 

Sincerely yours, 
JOHN SPARKMAN, Chairman. 
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Arpenpix Exuisrr 16 (D) 


Senator Hennings, as chairman of the Subcommittee on Constitu- 
tional Rights, addressed the following letter to the heads of a selected 
group of agencies and executive departments: 


UnItep StaTEes SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
April 2, 1957. 

DEAR : The Subcommittee on Constitutional Rights has a continuing 
interest in the free flow of information to Congress and the public from a consti- 
tutional point of view. It would be very helpful, therefore, if you would give 
us the answers to the following questions. 

1. How many times since May 17, 1954, has your agency refused informa- 
tion to Congressmen or congressional committees? 

2. If there have been instances when information has been withheld, 
when did each occur, and what were the circumstances surrounding such 
occurrences? 

3. On what basis was the information withheld, in each instance? 

Your cooperation in giving us this information as soon as possible will be 
greatly appreciated. 

Sincerely yours, 

THOMAS C. HENNINGS, Jr., Chairman. 


Exuisir 16 (E). Repitrmes From AGencies AND EXECUTIVE 
DEPARTMENTS 


THE AMERICAN BATTLE MONUMENTS COMMISSION, 
Washington, D.C. April 3, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Deak SENATOR HENNINGS: In reply to your letter of April 2, 1957, 
to the Chairman of this Commission, I am happy to advise you that there has 
been no occasion since May 17, 1954, or before, that the Commission has declined 
to furnish information to Members of the Congress or to congressional com- 
mittees. 

Faithfully yours, 
THOMAS NORTH, 
Brigadier General, U. 8. A., Secretary. 


AToMic ENERGY CoMMISSION, 
Washington, D. C., June 4, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Dear SENATOR HENNINGS: This is in reply to your letter of April 2, 1957, 
requesting certain information concerning instances in which the Atomic En- 
ergy Commission has refused information to Congressmen or congressional 
committees. 

Our files have disclosed six instances since May 17, 1954, in which the Com- 
mission has found itself in a position that it could not comply with a written 
congressional request precisely in the form in which is was made. These in- 
stances are set forth below. However, in all but two instances, the substan- 
tive information was made available. 

We have not attempted to include such instances as may have occurred 
where a member of the Commission or its staff refused information upon oral 
request at a congressional committee hearing and there was no further written 
communication concerning the request. To supply any accurate survey of 
any such refusals would require a review of the numerous congressional hearings 
at which we have appeared. 
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1. The Joint Committee on Atomic Energy on May 16, 1955, requested that 
the committee be supplied with copies of certain National Security Council 
documents which were referred to in a memorandum from the Commission 
to the joint committee entitled “Sequence of Events With Regard to the Nuclear 
Powered Merchant Ship.” On May 19, 1955, the Commission sent a letter to 
the Chairman of the Joint Committee on Atomic Energy advising that in view 
of the privileged character of deliberations and the elements entering into 
executive determinations, the Commission is not authorized to furnish the 
NSC documents requested. However, the Commission did provide the joint 
committee with a statement as to Presidentially approved policies contained 
in the documents requested which were relevant to the hearings being held 
by the joint committee on the proposed nuclear-powered merchant ship. 

2. On April 19, 1955, we received a letter from the executive director of the 
Joint Committee on Atomic Energy requesting a copy of a letter from the Atomic 
Energy Commission to the Department of Defense dated March 22, 1955, to the 
authority of the Commission under the Atomic Energy Act to exchange certain 
information with other countries under agreements for cooperation. On May 16, 
the General Manager wrote to the executive director of the Joint Committee 
informing him of the content of the letter of March 22, 1955. On May 27, 1955, 
the executive director of the Joint Committee requested a copy of an opinion 
of the AEC General Counsel on the legality of exchanging certain information 
under agreements of cooperation and again requested a copy of the letter of 
March 22, as well as a copy of another letter from AEC to the Department of 
Defense dated May 12, 1955. On June 9, 1955, we informed the chairman of 
the Joint Committee on Atomic Energy that the documents in question were 
internal communications within the executive branch of the Government and 
considered privileged under the doctrine of separation of powers, but that the 
Commission waived the privilege with regard to the March 22 letter and the 
opinion of the General Counsel because they serve to explain a position which 
the Commission has already taken. As to the May 12 letter, the Commission 
stated that it did not believe it appropriate to reveal comments and suggestions 
made by the AKC in this letter to the Department of Defense, since the executive 
branch had not yet taken a policy position on the subject matter concerned. 

3. On July 18, 1955, the Commission received a request from Senator Kefauver, 
Chairman of Subcommittee on Antitrust and Monopoly Legislation of the Judi- 
ciary Committee concerning certain information regarding the Mississippi Valley 
Generating Co. contract. The letter requested any prior drafts of an AEC 
chronology published in August 1954 regarding the MVGC matter, any memo- 
randa relating to this chronology, and any reports made either to the Commis- 
sion or any individual Commissioner with respect to the MVGC matter. Senator 
Kefauver stated that in connection with these documents, he was specifically 
interested in any documents including the names of Adolphe Wenzell and Paul 
Miller or the First Boston Corp. On July 21, 1955, the Commission replied to 
Senator Kefauver, supplying him with information concerning visits by Wenzell 
and Miller to the Commission. The Commission did not, however, furnish the 
documents requested by Senator Kefauver, for the reason that they constitute 
internal working papers of the Commission and reflect staff discussions prior 
to final action. The Commission stated that such documents do not constitute 
official actions by a Government agency or a Government official, and therefore 
are privileged communications within the executive branch under the well-recog- 
nized doctrine of separation of powers. 

4. On October 16, 1956, the Commission received a request from the Chairman 
of the Joint Committee for reports of the Advisory Committee on Reactor Safe- 
guards and AKC staff reports and analyses summarizing considerations affect- 
ing application for those construction permits issued up to that time. On Jan- 
uary 2, 1957, the Commission replied to Senator Anderson’s request making 
available copies of the Advisory Committee’s letters to the General Manager 
referred to in Senator Anderson’s request of October 16. The Commission did, 
however, respectfully decline to make available AEC staff reports and analyses. 
The Commission did transmit documents stating the principal factors consid- 
ered by the Commission and its staff on the issuance of three construction per- 
mits. The Commission further stated that it would prepare and send to the 
Committee similar reports on the other construction permits that had been 
issued. The basis for refusing to make certain of the documents requested avail- 
able was the fact that they were working papers prepared for internal use of 
the Commission and containing the views and opinions of the members of the 
Commission’s staff and its advisers. 
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5. On July 20, 1954, Senator Johnson forwarded a letter from a constituent 
requesting information about construction moneys to be spent in Texas in the 
following fiscal year. On July 30, 1954, the Commission responded that due to 
security implications concerning the type of construction to be performed for 
the particular fiscal year, the Commission would be unable to furnish the Sen. 
ator with the desired information for transmittal to a third party. 

6. On November 29, 1954, the Commission received a request from Mr. Price 
forwarding a letter from a constituent who wanted copies of press summaries 
prepared by the AEC for its own use and for the Joint Committee. In replying 
on January 13, 1955, the Commission stated that it has not been our practice 
to make these press summaries, prepared for the use of AEC’s staff, available 
to persons outside the atomic-energy program. 

Sincerely yours, 
K. E. Fretps, General Manager. 





CENTRAL INTELLIGENCE AGENCY, 
Washington, D. C., May 2, 1957. 
Hon. THomas ©. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Senate Committee on 
the Judiciary, Washington, D. C. 


Deak Mr. CHARMAN: I refer to your letter of April 2, 1957, requesting a report 
from this Agency on occasions since May 17, 1954, when we have refused infor- 
mation to Congressmen or congressional committees. 

By way of background, it may be useful to refer to the laws and regulations 
which govern the disclosure or withholding of information by this Agency. Sec- 
tion 102 (d) (8) of the National Security Act of 1947 (Public Law 253, 80th 
Cong.), as amended, provides in part “That the Director of Central Intelligence 
shall be responsible for protecting intelligence sources and methods from unau- 
thorized disclosure.” Section 7 of the Central Intelligence Agency Act of 1949 
(Public Law 110, 8ist Cong.), as amended, provides as follows: 

“In the interests of the security of the foreign intelligence activities of the 
United States and in order further to implement the proviso of section 102 (d) 
(3) of the National Security Act of 1947 (Public Law 253, Eightieth Congress, 
first session) that the Director of Central Intelligence shall be responsible for 
protecting intelligence sources and methods from unauthorized disclosure, the 
Agency shall be exempted from the provisions of sections 1 and 2, chapter 79 
of the Act of August 28, 19385 (49 Stat. 956, 957; 5 U. S. C. 654), and the provi- 
sions of any other law which require the publication or disclosure of the organ- 
ization, functions, names, official titles, salaries, or numbers of personnel em- 
ployed by the Agency: Provided, That in furtherance of this section, the Direc- 
tor of the Bureau of the Budget shall make no reports to the Congress in connec- 
tion with the Agency under section 607, title VI, chapter 212 of the Act of June 
30, 1945, as amended (5 U. S. C. 947 (b)).” 

Within this legislative framework, we are governed by the provisions of the 
various Executive orders pertaining to the protection of security information. 

The following is a summary description of the occasions on which this Agency 
has declined to furnish information to Congressmen or to congressional com- 
mittees, together with the reasons therefor. Names have been omitted for rea- 
sons I am sure you will appreciate. 

(a) On January 29, 1955, the chairman of the Senate Committee on Govern- 
ment Operations was informed by letter that we would be unable to furnish 
information regarding numbers and categories of personnel for inclusion in an 
unclassified report being prepared by the committee, citing the appropriate 
provisions of section 7 of the Central Intelligence Agency Act of 1949. The com- 
mittee accepted our conclusions that such information should not be released, 
as they had in connection with previous reports. 

(b) In April 1955, we indicated to a member of the staff of the Senate Per- 
manent Investigations Subcommittee that we would be unable to furnish certain 
classified information on railroad systems within the U. S. 8. R. This involved 
the protection of sources and methods, as provided in section 102 (d) (3) of the 
National Security Act of 1947. 

(c) On May 5, 1955, a letter was sent to a Senator, declining to furnish a 
photostat of a personal history statement submitted by a candidate for employ- 
ment with this Agency, unless the individual concerned authorized us to do 80 
in writing, because the statement contained highly personal and confidential 
medical data. 
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(d) On May 9, 1955, the administrative assistant of a Senator was informed 
that we would be unable to furnish a letter to an ex-employee giving the reasons 
for the resignation of that individual. The administrative assistant was advised 
that such a procedure was contrary to Agency policy. He was further informed, 
however, that the director of personnel had advised the ex-employee that if any 
prospective employer contacted the Agency, he would be told that the resignation 
was solely for medical reasons. There were no security considerations involved 
in this case. 

(c) On June 14, 1955, a letter was sent to the counsel of the Subcommittee on 
Government Employees’ Security Program of the Senate Committee on Post 
Office and Civil Service, informing him that we would be unable to answer 
questions relating to the number and names of personnel engaged in a certain 
program activity, together with grades, duties, titles, and salaries. The author- 
ity of this action was section 7 of the CIA Act of 1949. 

(f) In August 1955 a member of the staff of the Senate Permanent Investiga- 
tions Subcommittee was informed that we could not furnish him with the name 
of a certain official in Europe as a contact on the subject of East-West trade. 
This again involved a problem of the protection of sources and methods, and the 
staff member was advised to deal directly with United States diplomatic 
representatives. ; 

(g) On August 27, 1955, a letter was sent to the chairman of the House Com- 
mittee on Government Operations indicating that we could not furnish the names 
of certain consultants with this Agency. It was explained that these individuals 
were engaged in highly classified projects, the security of which would be com- 
promised if their association were known. ‘The Acting Director offered to discuss 
individual cases orally with the chairman if he so desired, and other pertinent 
information requested by the committee was furnished. 

(kh) On September 8, 1955, a letter was sent to the counsel of the Subcommittee 
on Government Employees’ Security Program of the Senate Committee on Post 
Office and Civil Service, informing him that we would be unable to comply with a 
request that we furnish information on the number of sensitive positions in the 
Central Intelligence Agency. It was explained that we could not comply with 
the request due to the fact that all regular Agency positions were considered as 
“sensitive” within the meaning of Executive Order 10450, and that accordingly 
the publication of the number of employees would fall within the inhibitions of 
section 7 of the CIA Act of 1949. 

(4) On June 14, 1956, a letter was sent to the chairman of the Intergovern- 
mental Relations Subcommittee of the House Committee on Government Opera- 
tions explaining why we were unable to release to the subcommittee certain 
classified information which had been originated by other agencies of the Goy- 
ernment. It was pointed out that the authority for the release of such informa- 
tion rested solely with the responsible agencies concerned. 

The foregoing are the only cases in our records of any failure to furnish 
information requested by Congressmen or congressional committees within the 
time period referred to in your letter. In each case the reasons for our inability 
to furnish the information were explained fully to the requesting officials, and 
to the best of our knowledge they were found to be reasonable in the light of 
our statutory responsibilities. 

The Director of Central Intelligence appears regularly before established 
subcommittees of the Armed Services and Appropriations Committees of the 
Senate and of the House, and makes available to these subcommittees complete 
information on Agency activities, personnel, and expenditures. No information 
has ever been denied to these subcommittees. The Director also regularly 
briefs the Joint Committee on Atomic Energy on matters which fall within the 
committee’s sphere of interest. This Agency maintains contacts with a number 
of other committees and Members of the Congress, and, apart from the instances 
cited above, has complied with requests for information, classified or unclassified. 
The only exceptions to the general rule are cases where the requesting official, 
after discussion with Agency officials, has agreed that the nature of the informa- 
tion originally requested was such that its release would be detrimental to the 
security interests of the United States. 

I trust that this information is responsive to your inquiry. We wish to 
cooperate with your subcommittee in every way possible, and if further infor- 
mation is desired, we will do our best to furnish it. 

Sincerely, 


ALLEN W. DuLLEs, Director. 
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UnitTeD States Civit SERVICE COMMISSION, 
Washington, D. C., May 27, 1957. 
Hon. THoMAS ©. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 

DeaR SENATOR HENNINGS: Further reference is made to your letter of April 2, 
1957, requesting information concerning the free flow of information to Congress 
and the public from a constitutional point of view. 

The Commission has no way of ascertaining the number of times it has refused 
information to Congressmen or congressional committees. Our filing system 
does not lend itself to locating such information. The correspondence file is so 
voluminous, it would be an insurmountable task to search for such information, 
Inquiries have been made of these persons in the Commission who would have 
occasion to entertain a question of refusal, consequently, our answers to your 
questions are based on memory of such incidents. Undoubtedly, since May 17, 
1954, there have been refusals that have escaped the memory of those who were 
concerned at the time in the determination to furnish the requested information 
on the specific occasion. 

The answers to your questions are as follows: 

1. How many times since May 17, 1954, has your agency refused information 
to Congressmen or congressional committees ? 

A. Five times. 

2. If there have been instances when information has been withheld, when did 
each occur, and what were the circumstances surrounding such occasions? 

A. A subpena was issued by Senator Olin D. Johnston, chairman of the 
Committee on Post Office and Civil Service, and served upon the Chairman of 
the Civil Service Commission requesting him to produce all files, cor- 
respondence, documents, records, etc., in the possession of the Civil Service 
Commission relating to Mr. George V. McDavitt, William J. Houston, and 
Alice M. Cooney before the committee on the 28th day of July 1955, 
at the hour of 10 a. m. 

In response to this subpena, the chairman declined to produce the files. 

B. On or about May 13, 1955, a Senator requested a copy of the Com- 
mission’s minutes in the case of Cleo O. Smith, postmaster, Carthage, Miss. 
The Commission declined to release the minutes, because traditionally the 
minutes of the Commission have not been published, and for the further 
reason that the minutes contain only a bare sketch of facts and are primarily 
for the purpose of recording the vote taken in a given case. While the 
Commission refused to release the minutes on these grounds, the Commission 
did, on June 3, 1955, by letter, convey all the pertinent information and 
facts surrounding the minutes. 

©. A Senator on March 22, 1955, requested the Commission to furnish him 
with information concerning certain former Federal employees, his request 
was: “Will you please advise me whether or not there is anything in the 
files of the following individuals which would be interpreted as of sufficient 
detrimental nature to prohibit their reemployment by the United States 
Government.” 

The Commission declined to make such determination, stating : 

“The Commisison cannot prejudice the material in a file of an individual 
who is not now before it for a determination as to eligibility for employment. 
If and when any of the persons mentioned in your letter again apply for Federal 
employment, the then existing applicable rules and determination as to eligibility 
will be adhered to and a determination made accordingly. Until this event takes 
place, the Commission is not in a position to interpret matters in the files of the 
individuals.” 

D. On October 13, 1955, the chief clerk of the Committee on Un-American 
Activities of the House of Representatives requested of the Commission 
that he or an investigator of the committee be permitted to review the files 
personally. 

The Commission refused to permit the investigator of the committee to per- 
sonally review the files. 

E. A Congressman requested the Commission to furnish to him the 
names and pay rates of all employees filling Federal positions in his State. 

This information was declined. 

8. On what basis was the information withheld, in each instance? 

A. The declination was based on the principle laid down by President 
Eisenhower in his letter of May 17, 1954, to the Secretary of Defense. 
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B. The reason for declining to furnish the minutes of the Commission 
was “traditionally the minutes of the Commission have not been published. 
They contain only a bare sketch of facts and are primarily for the purpose 
of recording the notes in a given case.” 

C. The reason for declining to furnish the requested information was 
based on the Commission’s rules and regulations, which provide that when 
a person enters or reenters the Federal service, a determination shall be 
made as to the person’s fitness for employment. Prior to the determina- 
tion, the applicant is informed of derogatory information and given an 
opportunity to refute or explain the derogatory information, if any, before 
such determination is made. 

D. The Commission refused to permit the committee investigator to 
personally review the files because in many instances the files contain 
information of a confidential and investigative nature that can be made 
available only to those officials in the executive branch of the government 
who have need for the information in the performance of their official 
duties. 

KE. The Commission declined to furnish the Congressmen this informa- 
tion for the simple reason that such information could not be compiled 
from the records in the office of the Commission. It would be necessary 
to request such information from each and every agency having employees 
in the State. The Commission furnished the information with respect to 
its own employees in the State. 

Sincerely. 

CHRISTOPHER H. PHILLIPS, 
Acting Chairman. 


THE CHAIRMAN OF THE COUNCIL OF ECONOMIC ADVISERS, 
Washington, April 8, 1957. 


Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


Deak SENATOR HENNINGS: I have your letter of April 2 regarding policies 


and practices with respect to the provision of information to Congressmen or 
congressional committees, referring particularly to the period since May 17, 
1954. 

The Chairman of the Council of Economie Advisers appears annually be- 
fore the Joint Economic Committee of the Congress to discuss with that com- 
mittee the Economic Report of the President. We also appear before Appro- 
priations Committees of the House of Representatives and the Senate on mat- 
ters having to do with the budget of the Council of Economic Advisers. How- 
ever, in view of the Council’s advisory relationship with the President, we have 
sought to confine our appearances before congressional committees to these 
specific occasions. Accordingly, although we have never refused information to 
a congressional committee or to a Member of Congress, we have on several occa- 
sions asked to be excused from appearing before congressional committees and to 
the best of my knowledge these requests have always been granted. 

Sincerely yours, 
RAYMOND J. SAULNIER. 


DEPARTMENT OF AGRICULTURE, 
Washington, May 22, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Dear SENATOR HENNINGS: This is with further reference to your two letters 
of April 2, 1957, requesting certain data with respect to the withholding of 
information from Congressmen and congressional committees. 

Under the Department of Agriculture Organic Act of 1862 (5 U. 8. C. 511), 
the Department is charged with the responsibility of acquiring and diffusing 
among the people of the United States information on subjects connected with 
agriculture in the most general and comprehensive sense of that word. There- 
fore, the Department has for years followed the policy of making all information 
possible available, particularly to congressional committees and Members of 
Congress, except where legislative restriction or regulations forbid. Information 
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which is confidential is generally made available to congressional committees 
with the request that the committee treat the material in confidence. 

We can find only a few instances where the Department has been unable to 
make information available to Congressmen or congressional committees. There 
have been a few other instances where the Department has asked for time to 
study a request for information or has indicated that, for reasons given, the 
information could not be made available at the particular time. 

Among those cases is one where a copy of an audit report was not released 
to Members of Congress pursuant to title 1 of the administrative regulations 
of the Department (ch. 9, par. 535, copy attached), but was made available to 
a congressional committee. The minutes of the meetings of the National Agri- 
cultural Advisory Commission, the members of which are appointed by the Presi- 
dent, have not been made available to congressional committees. Also, informa- 
tion of a security nature was not made available to a congressional committee 
under applicable Executive orders and long-standing executive policies. The 
Department also has declined to reveal information to a congressional committee 
that was received from a private individual on a confidential basis. 

One instance has been found of temporary withholding from a congressional 
committee of security information on international negotiations under title I, 
Public Law 480, but basic information later was available to the committee in 
the President’s message, House Document No. 216. A request from a congres- 
sional committee for a copy of the letter of charges issued to an employee was 
declined because the charges presented only one side of the case. In another 
instance, a congressional committee was informed that a working file requested 
by the committee contained documents classified by other Government depart- 
ments and that it would be necessary to obtain the consent of those departments 
before release. 

This will also serve as a response to your letter of April 2, 1957, to the Chief, 
Forest Service, of this Department. None of the above-cited instances involved 
the Forest Service. 

Sincerely yours, 
True D. Morse, Under Secretary. 


IremM 2. AVAILABILITY OF MINUTES OF ADVISORY COMMITTEES TO CONGRESSIONAL 
COMMITTEES AND INDIVIDUAL CONGRESSMEN 


Question: Would minutes of Department of Agriculture Advisory Committees 
be available to House Committee on Government Operations and to individual 
Congressmen? 

Answer: The minutes would normally be available to the committee and indi- 
vidual Congressmen with the exception of the minutes of (1) the National Agri- 
cultural Advisory Commission, and (2) other advisory committees where dis- 
closure is not in the public interest. 

Discussion: The National Agricultural Advisory Commission is appointed by 
the President pursuant to Executive Order 12472, July 20, 1953 (5 U.S. C., 511, 
note, 1952 ed., Supp. II), to advise with the Secretary of Agriculture respecting 
the policies and administration of farm programs. The Secretary frequently dis- 
cusses the advice by the Commission to him with the President. Under the Presi- 
dent’s letter of May 17, 1954, to the Secretary of Defense, prohibiting the dis- 
closure of advice on official matters within the executive branch, the minutes of 
this Commission are deemed to be privileged from disclosure. 

The authorities relating to access to records of the Department are title 5, 
United States Code, section 22, authorizing regulations for the conduct of the 
Department’s work, title 5, United States Code, section 516, giving custody of 
departmental records to the Secretary, and title 5, United States Code, section 
1002 (c) (sec. 3 of the Administrative Procedure Act), requiring good cause to be 
shown for restricting the availability of information. Pursuant to these authori- 
ties, the Department has designated certain records as confidential and certain 
other records as of limited availability. 

With respect to all other records, paragraph 535d of title I, departmental 
administrative regulations, provides as follows: 

“All other records of the Department and of corporations under the adminis- 
trative supervision of the Department shall be made available if so determined 
by the administrative head of the agency, bureau, branch, or corporation having 
custody of same, to persons properly and directly concerned, and in making his 
determination he shall be guided by the following considerations: 

(1) Whether the release of the record will jeopardize future Government access 
to information. 
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(2) Whether the release of the record at the time is premature and will im- 
properly affect a pending action. 

(3) Whether the disclosure of the record will have the effect of hindering free 
administrative decisions in the same or similar matters in the future . 

(4) Whether the purpose for which the record is sought is prejudicial to the 
public interest. 

(5) Whether the record is already otherwise made public, such as reports of 
public hearings and conferences, recorded maps, plats, and documents, records 
published for the information of the public, and material of a similar public 
nature.” 

The criteria for making a determination as to whether it is in the public 
interest to disclose the minutes of the other advisory committees to a congres- 
sional committee or an individual Congressman are set forth in the above-quoted 
paragraph 535d. Most of the criteria are self-explanatory. It would, for exam- 
ple, be prejudicial to the public interest to make the minutes of the Advisory 
Committee available if the disclosure of their contents might have an undue effect 
upon market prices for agricultural commodities. In such an instance the min- 
utes might have to be withheld until such time as the release of such information 
would not have such an effect. 

With these exceptions, the Department believes the public interest is generally 
served in making available the minutes to appropriate congressional committees 
and individual Congressmen for such assistance they may be in the performance 
of their legislative functions. 


Poe are the 


econ ee regulations submitted with the 
reply of the Agriculture 


partment :) 


TITLE 1. GENERAL 


SECTION 7. AVAILABILITY OF INFORMATION AND RECORDS 





534. GENERAL Poticy. a. Public Records. (S)->Most records of the Depart- 
ment are “Public Records” and are therefore available to the public for inspec- 
tion. However, in some cases, legal restrictions prohibit the Department from 
making records available for public use. In other instances, where open inspec- 
tion of the records would be harmful to the public interest, Departmental policy 
is similarly restrictive. This regulation indicates the records that are not avail- 
able for public inspection and cites limited conditions under which other records 
may be made available. These rules are to guide employees in ascertaining 
which records may not be freely opened for inspection. Should an employee not 
know the policy on the release of any record, the matter should be submitted to 
the head of the agency. 

b. Information. In general, the same rules apply to any information not con- 
sidered “records,” as stated in paragraph 535e. 

c. Denying Access to Records. When it is necessary to deny access to any of 
the Department’s records, employees should make special efforts to explain fully 
the reasons for such restrictions so that the person denied will recognize that 
his Government is dealing properly and justly with him, and that it is contrary 
to law or public interest to open the record. Denials of access to records in the 
course of proceedings shall be handled as provided for in paragraph 535h. 

535. RESTRICTIONS ON AVAILABILITY. The following rules shall govern the 
availability for examination, or the furnishing of copies, of matters of official 
record of the Department, including those on file with the National Archives. 

a. Confidential Records. The following records are confidential and shall not 
be subject to examination, nor shall copies thereof be furnished upon any request 
except in proper cases from Federal official sources: ] 

(1) All records and reports required by statutes to be held confidential 
by the Department. 

(2) Blueprints of meat-slaughtering or meat, poultry, or dairy products 
processing plants and establishments. : 

(3) Producers’ referendum ballots. 

(4) Minutes of meetings (except resolutions extracted therefrom) of 
boards of directors of corporations under administrative supervision of the 
Department of Agriculture or any of its agencies, State Production and Mar- 
keting Administration Committees, and county agricultural conservation 
committees. 
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(5) Records of audits, other than information with respect thereto author. 
ized by the Secretary of Agriculture or the boards of directors of corporations 
to be made available and other than records of audits included under 
subparagraph b (2) (e) below. 

(6) Reports furnished the Department confidentially by dealers, manu- 
facturers, or associations thereof covering quantities of commodities proe- 
essed, purchased, or sold during prescribed periods and the price paid 
therefor. 

(7) Documents, photographs, or maps of other Government agencies re. 
quired to be held confidential under regulations or orders of the other 
Governmental agency. 

(8) Personnel investigative reports. *> or investigative data of any type, 
whether relating to loyalty or other aspects of an individual’s record, shall 
not be furnished to any person, committee, or agency outside the Depart- 
ment, but the contents of such reports may be discussed with, or examined 
by those persons in the Executive Branch who are entitled thereto by reason 
of their official duties. 

(9) Investigative or accounting reports (including such reports involving 
fiscal activities of employees) made to determine compliance with law or 
regulations, or reports of inspection operations. <* 

(10) Records of research, experimentation and physical analysis of sam- 
ples and other materials in the course of investigations, including patent 
records, prior to publication, release, or use of the results thereof. 

(11) Records, reports, and estimates of crops for consideration and re- 
lease by Crop Reporting Board prior to formal release. 

(12) Charges, complaints, and other processes in adjudicative proceedings 
prior to publication or use. 

b. Records of Limited Availability. The records enumerated below are of 


limited availability and information contained therein shall not be disclosed, 
nor shall a copy thereof be furnished, except in proper cases upon requests from 
Federal official sources or as specifically provided : 


(1) Reports and records which by statute may be made available only in 
suits or administrative proceedings will be available only under the con- 
ditions provided for in the statute. 

(2) Upon approval of the head of the agency, bureau, or branch concerned, 
based upon the considerations prescribed in subparagraph d below, the fol- 
lowing records shall be available as indicated : 

(a) Applications, reports, and like records, together with supporting 
data and documents, other than those under subparagraphs a, b(1), 
b(2) (ce), or b(2) (d) of this paragraph, submitted by an applicant for 
relief, license, certificate, use, loan, grant, or other benefit provided by 
law or by regulations authorized by law, shall be made available to the 
person who furnished the record, and also under compulsory process. 

(b) Contractual records and other agreement records, together with 
supporting data, shall be available to the contractor or person supply- 
ing the record, and also under compulsory process. 

(c) Reports and applications acquired from farmers and handlers 
of agricultural products, equipment and supplies in connection with con- 
servation programs formulated under section 7 to 17, inclusive, of the 
Soil Conservation and Domestic Allotment Act (1936), as amended (16 
U. S. C. 590g 590q), and in connection with control or adjustment pro- 
grams developed under prior acts of Congress shall be available to the 
person who furnished the record and also to other persons properly and 
directly concerned. When such records are to be used in court or ad- 
ministrative proceedings, an authorized representative of the head 
of the branch or bureau having custody of the records shall appear and 
produce such records only if the records remain in the custody of such 
representative at all times. 

(d) Records, reports, and applications submitted to central and field 
offices of the Production and Marketing Administration by farmers, 
handlers, and processors of the commodities wheat, corn, cotton, tobacco, 
rice, and peanuts in connection with commodity loan, parity payment, 
and marketing quota programs pursuant to Title III of the Agricul- 
tural Adjustment Act of 1938, as amended (7 U. S. C. 1301-1393), shall 
be available to the person supplying the data, and also, to the extent 
deemed relevant by the administrative head of the Production and Mar- 
keting Administration branch concerned, in any suit or administrative 
hearing under Title III of the above-named act. 
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(e) Records and reports of audits, parts thereof, or information with 
respect thereto in connection with contractual relations under the juris- 
diction of the Production and Marketing Administration may be made 
available to the contractor or person whose activities form the basis of 
the audit and in the case of adults in connection with the National 
School Lunch Program may be made available also to State educational 
agencies. 

(3) Inspection certificates of grade, quality, or condition shall be avail- 
able for examination in accordance with the applicable regulations govern- 
ing such inspection, and copies thereof may be obtained upon the payment of 
fees, if any, prescribed theretor (7 C. F. R. Subtitle B, Ch. I). 

(4) Records obtained pursuant to Section 4 of the Federal Reports Act 
of 1942 shall be released only with the approval of agency from which the 
information is obtained. 

(5) Reports received under the Commodity Exchange Act or information 
contained in such reports are only available where relevant to any suit or 
administrative proceeding pursuant to subpoena. 

(6) Records of the Farm Credit Administration and of the various cor- 
porations under its supervision that are declared confidential in regula- 
tions issued by the Farm Credit Administration (6 C. F. R., Part 4) shall 
be made available to the persons and in the circumstances specified in said 
regulations. 

(7) Personnel records shall not be available except upon the authoriza- 
tion of the Director of Personnel given with due regard for the welfare of the 
employee concerned and in accordance with the considerations prescribed 
in subparagraph d below. 

(8) Records relating to the business or property of any handler or any 
person furnished by, or obtained from, such handler or person pursuant 
to any marketing agreement or marketing order are available as prescribed 
in 7 C. F. R. 900,200. 

(9) Records relating to the business and property of any person obtained 
pursuant to the requirements of the Perishable Agricultural Commodities 
Act of 1930, as amended, are available as prescribed in 7 C. F. R., Part 46. 

ce. Records in Adjudications and Formal Rulemaking Proceedings. Records 
in adjudications and formal rulemaking proceedings are on file in the Office of 
the Hearing Clerk, Office of the Solicitor, and shall be made available to persons 
having a proper interest therein. 

d. Records Available to Properly Interested Persons. All other records of the 
Department and of corporations under the administrative supervision of the 
Department shall be made available if so determined by the administrative head 
of the agency, bureau, branch, or corporation having custody of same, to persons 
properly and directly concerned, and in making his determination he shall be 
guided by the following considerations : 

(1) Whether the release of the record will jeopardize future Government 
access to information. 

(2) Whether the release of the record at the time is premature and will 
improperly affect a pending action. 

(3) Whether the disclosure of the record will have the effect of hinder- 
ing free administrative decisions in the same or similar matters in the 
future. 

(4) Whether the purpose for which the record is sought is prejudicial 
to the public interest. 

(5) Whether the record is already otherwise made public, such as reports 
of public hearings and conferences, recorded maps, plats, and documents, 
records published for the information of the public, and material of a 
similar public nature. 

e. Other Information. Any other information expressly or impliedly obtained 
or received in confidence, or relating to pending cases, or dealing with studies, 
inspections, or investigations of the Department or its collaborators, or other- 
wise confidential, shall not be available unless the head of the agency, bureau, 
or branch concerned otherwise determines on the basis of the conside:ations 
prescribed in subparagraph d of this section. 

f. Application for Examination or Copy of Records. Except as otherwise pro- 
vided herein, application for examination of a record or for a copy thereof shall 
be made to the administrative head of the agency, bureau, or branch adminis- 
tering the program relating to the same. Examination of records, where exam- 
ination is permitted, shall be at times and places convenient to the public 
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business, and copies, when obtainable, shall be furnished at rates established 
therefor. 

g. Authenticated Copies. When a request is received for an authenticated 
copy of a record of the Department which is otherwise available under these 
rules to the party requesting same, for use as evidence in litigation or other- 
wise, the administrative head of the agency having custody thereof shall cause 
a correct copy to be prepared and sent to the*— Office of the General Counsel 
for certification and to have the seal of the Department affixed. (See 1 AR 
194 for officers of the Office of the General Counsel authorized to certify 
documents. ) <* 

h. Denial of Access to Record. The administrative head of the agency, bureau, 
or branch having custody of the record shall give prompt written notice of a 
denial, in whole or in part, of any written application, petition, or other request 
of an interested party when made in the course of a Departmental proceeding, 
and shall set forth a simple statement of the grounds for such refusal. In any 
other case, the reasons for refusal shall be available to the applicant.<(S) 

i. Compulsory Process. Where it is sought to require by subpena duces tecum 
or other compulsory process the production of any record of the Department 
enumerated under subparagraph a of this section, or any record enumerated 
under subparagraph 2 of this section which subordinate officers of the Depart- 
ment have no discretion thereunder to disclose, the record shall not be disclosed 
except where it is determined by the Secretary that such disclosure will not be 
prejudicial to the public interest. Where the production of any record or other 
information within the purview of subparagraphs ec, d, or e of this section or 
any record enumerated in subparagraph b of this section not covered by the 
first sentence of this paragraph is required by subpena duces tecum or other 
compulsory process, it may be made available by the administrative head of 
the bureau, agency, branch, or corporation having custody, upon making the 
determination prescribed in such paragraph; however, he must immediately 
notify the Secretary of the issuance of the subpena and of the documents being 
disclosed. If the administrative head of the bureau, agency, or branch deter- 
mines that the production of the record under such process should not be made, 
he will forward a full report of the matter promptly to the Secretary, and no 
disclosure shall be made except upon the determination of the Secretary. In 
any case of service of such compulsory process upon an officer or employee of 
the Department where the determination by the Secretary is required by this 
subparagraph, such officer or employee will appear in answer thereto and, unless 
otherwise expressly directed by the Secretary, respectfully decline to produce 
the records or information specified therein on the ground that the disclosure 
is prohibited by this regulation. 

j. Authority for Redelegation. The authority vested in the head of a bureau, 
agency, branch, or corporation under paragraph 535b through 535i may be re- 
delegated by such head to an official reporting directly to him.<-(S) 

k. Records in Custody of Department. Records, medical and other reports, 
statements of witnesses, and other papers relating to the disability or death of a 
civil employee of the United States or other person entitled to compensation 
benefits from the United States under the Federal Employees Compensation Act 
of September 7, 1916, as amended, are the official records of the Bureau of Em- 
ployees Compensation, Department of Labor, and disclosure of information 
from or pertaining thereto is governed by regulations of that Bureau as set forth 
in 20 CFR 1.21. 


SECTION 8. RELEASE OF SCIENTIFIC AND TECHNICAL INFORMATION WITHHELD FROM 
PUBLICATION FOR PURPOSES OF NATIONAL MILITARY SECURITY 


541. AuTHority. a. General Policy. (S)~ Executive Order 9568, issued June 8, 
1945, *> Executive Order 9604, issued August 25, 1945, and Executive Order 9809, 
issued December 12, 1946, provide for the release for publication, insofar as it 
may be done without prejudice to the public interest, of scientific and technical 
information. <* 
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DEPARTMENT OF COMMERCE, 
Crvit AERONAUTICS ADMINISTRATION, 


Washington, April 19, 1957. 
Hon. THOMAS C, HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: This will acknowledge receipt of your letter of April 2, 
inquiring as to the number of times since May 17, 1954, this agency has refused 
information to Congressmen or congressional committees. 

An examination of our records indicates that there has been no instance where 
the Civil Aeronautics Administration has finally refused to release information 
to Congress or its Members. However, there have been instances where in- 
formation has been withheld temporarily pending determinations with respect 
to CAA programs and budget matters which have not, at the time of: the re 
quests, received necessary approval within the Department of Commerce or 
other appropriate agency of the executive branch. 

If you wish any further information please let me know. 

Sincerely yours, 


JAMES T. PYLE, Administrator. 


DEPARTMENT OF COMMERCE, 
BUREAU OF PUBLIC Roaps, 


Washington, April 4, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Senate Committee on the Judiciary, Washington, D. C. 


Dear SENATOR HENNINGS: In reply to your letter of April 2 relative to free 
flow of information to Congress and the public, I know of no instance whatever 
of the Bureau of Public Roads refusing information to any Member of Congress 
or to congressional committees. It has always been our policy to freely supply 
available information on requests from Members of Congress. 

Sincerely yours, 


C. D. Curtiss, 
Commissioner of Public Roads. 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D. C., May 27, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Senate Subcommittee on Constitutional Rights, 
United States Senate. 


Dear SenatToR HENNINGS: This is in reply to your letter to the Secretary of 
Defense of April 2, 1957, requesting information with respect to instances, 
occurring after May 17, 1954, when the Defense Department and the military 
services have refused information to Congress. 

Since no special records are maintained by the Department recording denials 
of congressional requests for information, there may have been occasions when 
information was refused which are not recited here, but the known instances 
in which information was refused to a Member of Congress acting in his leg- 
islative capacity are as follows: 

September 6, 1954: The Army denied the request of Senator Jenner, chair- 
man, Senate Internal Security Subcommittee, for a document described as 
“Research Material for Political Intelligence Problem,” pursuant to the De- 
partment’s responsibility to safeguard (1) information relating to intelligence 
techniques, (2) information revealing the specific objects of intelligence activity, 
(3) information as to the identity of confidential informants and information 
furnished by them in confidence, and (4) interdepartmental communications of 
an advisory and preliminary nature. 

February 8, 1955: Upon the request of Senator McClellan, chairman, Senate 
Permanent Investigations Subcommittee, for an inspector general’s report on 
Irving Peress, the Army submitted a detailed summary of all actions taken by 
the Army in the Peress case. The inspector general’s report itself was withheld, 
pursuant to the Department’s responsibility to safeguard (1) information re- 
vealing investigative techniques, (2) information as to the identity of confiden- 
tial informants and information furnished by them in confidence, (3) incomplete 
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information which might unjustly discredit an innocent person, and (4) intra- 
departmental communications of an advisory and preliminary nature. 

September 2-6, 1955: The Army denied the requests of the House Appro- 
priations Committee for inspector general’s reports and auditor general’s re. 
ports pursuant to the Department’s responsibility to safeguard information in 
investigative reports for the reasons stated above. In lieu of the investigative 
reports, the Army furnished, as requested, detailed summaries of all actions 
taken in connection with the contracts under investigation. 

September 16, 1955: The Air Force denied the request of Senator Johnson, 
chairman, Senate Preparedness Investigating Subcommittee for material derived 
from an inspector general’s report, pursuant to the Department’s responsibility 
to safeguard information in investigative reports. 

January 17, 1956: The Air Force denied the request of Senator Magnuson, 
chairman, Senate Committee on Interstate and Foreign Commerce, for informa- 
tion concerning the discharge of a serviceman, pursuant to the Department’s 
responsibility not to release an individual’s personnel records without his consent 
so as not to unjustly or unnecessarily discredit him or disclose information 
received in confidence. 

February 2, 1956: The Air Force denied the request of the House Appropria- 
tions Committee for inspector general’s reports and auditor general’s reports 
pursuant to the Department’s responsibility to safeguard information contained 
in investigative reports. 

February 20, 1956: The Secretary of Defense joined with the Acting Secretary 
of State, the Secretary of Commerce, and the Director of International Coop- 
eration Administration in denying the request of the Senate Permanent Investi- 
gations Subcommittee for certain information relating to East-West trade con- 
trols. The executive branch was prepared through responsible officials to specify 
the items deleted from the international list of controlled items in open session, 
and to specify the items regraded or added in executive session, but declined 
to furnish the International List of controlled items and documents relating to 
East-West trade controls in the nature of “discussions and communications of 
an advisory nature among the officials and employees of the executive branch, 
highly sensitive intelligence information, and communications with our delegation 
and other representatives abroad containing recommendations, information re- 
garding the position of other governments, and comments thereon.” 

The Secretary of Defense also instructed Department of Defense personnel 
who might be called to testify before the Senate Permanent Investigations Sub- 
committee inquiring into East-West trade controls to refuse to testify with 
respect to any advice, recommendations, discussion, and communications within 
the executive branch respecting any course of action in regard to East-West 
controls, or as to any information regarding international negotiations with the 
countries cooperating in East-West trade controls * * *.” Proceeding under this 
directive Defense Department witnesses declined to give certain testimony 
requested by the subcommittee during its hearings on East-West trade controls. 

November 12, 1956: The Defense Department denied the request of Congress- 
man Moss, chairman, House Subcommittee on Public Information, for a memo- 
randum of the Under Secretary of the Navy relating to a discussion with an 
Assistant Secretary of Defense pursuant to the Department’s responsibility to 
safeguard intradepartmental communications of an advisory and preliminary 
nature. 

July 1956: The Army denied the request of Congressman Hébert, chairman, 
House Armed Services Committee, for intradepartmental communications per- 
taining to an officer’s status, pursuant to the Department’s responsibility to 
safeguard intradepartmental communications of an advisory and preliminary 
nature. The subcommittee was furnished a complete statement of the basis for 
the final decision in the matter. 

January 12, 1957: The Army denied the request of Congressman Moss, chair- 
man, House Subcommittee on Public Information, for an investigative file com- 
piled in connection with charges of disloyalty and subversion at the Signal Corps 
Intelligence Agency, pursuant to the Department’s responsibility to safeguard 
investigative reports. 

January 25, 1957: The Air Force denied the request of Congressman Murray, 
chairman, House Committee on Post Office and Civil Service, for an inspector 
general report concerning employment conditions at Okinawa, pursuant to the 
Department’s responsibility to safeguard investigative reports. However, the 
subcommittee was furnished a summary of the findings contained in the report. 

April 4, 1957: The Defense Department affirmed its earlier refusals of the 
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request of Congressman Moss, chairman, House Subcommittee on Public Infor- 
mation, for recommendations and documents relating to a meeting of the Defense 
Department Research and Development Policy Council. The subcommittee was 
advised that the requested documents did not embody recommendations of the 
Research and Development Policy Council, but related to a proposal with 
respect to the classification of technical information and preliminary comments 
thereon, which would be withheld pursuant to the Department’s responsibility to 
safeguard intradepartmental communications of an advisory and preliminary 
nature. 

April 13, 1957: The Defense Department denied the request of Congressman 
Moss, chairman, House Subcommittee on Public Information, for investigative 
memoranda and a report of conversations between the Department and newsmen, 
pursuant to the Department’s responsibility to safeguard investigative reports 
and information received in confidence. 

This list of the relatively rare instances when information has been withheld 
from Congress is seen in proper perspective only when considered with the more 
than 100,000 annual inquiries from Congress which are answered by the Defense 
Department and the military services. 

The interest and responsibility that you and your committee have in the free 
flow of information to Congress and to the public is appreciated. The Defense 
Department is likewise conscious of its duties and responsibilities in this area. 
It is the policy and practice of the Department to make the maximum information 
available consistent with national security and the effective operation of the 
Department under law and the Constitution. 

Sincerely yours, 
C. J. Hauck, Jr., 
Assistant to the Secretary. 


THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE, 
Washington, April 23, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. 0. 


DeEAR SENATOR HENNINGS: Reference is made to your letter of April 2, 1957, 
regarding the free flow of information to Congress and the public from a consti- 
tutional point of view. I am informed that identical letters were received by 
Dr. L. BE. Burney, Surgeon General; Dr. J. W. Cronin, Chief, Bureau of Medical 
Services; Dr. Otis L. Anderson, Chief, Bureau of State Services, Public Health 
Service; and Mr. George P. Larrick, Commissioner of Food and Drugs, Food 
and Drug Administration. 

It is my understanding that the general counsel of your subcommittee, Mr. 
Charles Slayman, has agreed with the General Counsel of this Department that 
at least as of now it is sufficient answer to all of these letters to refer you to the 
document styled “committee print,’ 84th Congress, first session, House of Repre- 
sentatives, November 1, 1955, printed for the use of the Committee on Government 
Operations. This document is entitled “Replies From Federal Agencies to 
Questionnaire Submitted by the Special Subcommittee on Government Informa- 
tion of the Committee on Government Operations,” and the answers of the De- 
partment of Health, Education, and Welfare will be found on pages 239-251, 
inclusive. 

We trust that the information which you will find in the above-mentioned 
document will be sufficient for your purposes, but if there is further information 
required, we will endeavor to furnish it. 

Sincerely yours, 
JOHN A. PERKINS, 
Acting Secretary. 


Unitrep States DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 2, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 
Dear SENATOR HENNINGS: Your letter of April 2 requests certain information 
with respect to refusals of requests for information made by Congressmen or 
congressional committees. We do not keep central files or actual records of 
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this type of communication. However, we have checked with employees of this 
Department who would normally be concerned with requests for information 
from Congress. These individuals are aware of three instances in which re. 
quests of committees have been refused since May 17, 1954. These instances are 
described and the basis for the refusals explained in the copies of the following 
letters which are enclosed : 
Letter dated May 5, 1955, from the Administrative Assistant Secretary of 
the Interior to Congressman William L. Dawson; 
Letter dated May 12, 1955, from the Administrative Assistant Secretary 
to Mr. Arthur Perlman; 
Letter dated February 3, 1956, from the Acting Secretary of the Interior 
to Congressman Emanuel Celler. 

There is also an instance in which the Department did not furnish information 
from its own files, but supplied it from another source. There is enclosed a copy 
of the letter dated February 25, from the Acting Secretary of the Interior to 
Congressman John E. Moss, that deals with this matter. 

We know of no refusal of information to an individual Congressman during 
the period mentioned in your letter, other than a “preliminary” refusal appearing 
in the copy of a letter, dated April 4, from an Assistant Secretary to Senator 
Morse, which is enclosed. 

Please consider this letter as a response to the letters you addressed to the 
Secretary, the Bureau of Land Management, and the Bureau of Reclamation. 
We note that the Bureau of Indian Affairs and the Bureau of Mines replied to 
you directly. 

Sincerely yours, 
D. Orts BEASLEY, 
Administrative Assistant, Secretary of the Interior. 
Enclosures. 





(The letters enclosed are as follows :) 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 5, 1955. 
Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 


My Dear Mr. Dawson: The Department is in receipt of a letter dated April 30, 
1955, from the staff director, Public Works and Resources Subcommittee, request- 
ing that there be delivered to the subcommittee by 5 p. m., May 3, 1955, certain 
specified documents and certain other material not identified specifically. 

Among the documents requested are the surnamed file copies of an amendment 
to title 48, Code of Federal Regulations, part 244, signed by the Acting Secretary 
of the Interior on August 11, 1954, and of the Solicitor’s memorandum of August 
9, 1954, transmitting the regulations to the Secretary. 

It is the Department’s desire to cooperate with the Congress in achieving 
its legislative purposes and to furnish upon the request of a congressional com- 
mittee information relating to any matter within the jurisdiction of the com- 
mittee. The Department understands that the documents requested above are 
in possession of the subcommittee except for the fact that they are not the 
surnamed file copies. To our knowledge the Department has never been called 
upon to make available surnamed file copies to any source outside the executive 
branch. Surnamed file copies of documents and other papers have heretofore 
been considered to be related solely to the internal operations of the Depart- 
ment, and therefore not for use outside of the Department. Without attempting 
to pass upon the question of whether or not surnamed copies of documents fall 
within the category of documents heretofore not sought by a congressional com- 
mittee because of being within the constitutional framework of proper separation 
of powers between the executive and legislative branches of the Government, it 
would be appreciated if the subcommittee would consider whether official copies 
of the documents themselves would not serve the legislative purpose in mind. 

The Department is making available the transcript of a hearing held by the 
Solicitor on April 25, 1949, relating to title 483, Code of Federal Regulations, sec- 
tion 245.21 (v). It should be understood that this transcript was prepared for 
the companies represented at the hearing. Contact with a representative of the 
companies has disclosed that there is no objection to making this transcript avail- 
able to the subcommittee. While two copies of the transcript were made available 
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to the Department, the copy made available to the subcommittee is the only one 
~we have been able to locate at this time. It is hoped that the subcommittee will 
extend to the Department the privilege of having access to the copy in the event 
it should become necessary in discussing the matter with the subcommittee or 
the staff of the subcommittee. 

The Department is also making available to the subcommittee the exhibits filed 
at the hearing for which the transcript was prepared. Since the copies made 
available are the only ones found in our files, it is again hoped that the Department 
may have access to them if there is a need. 

In addition to the above described documents, the subcommittee has indicated 
a need for “every memorandum, letter, note, and other document of every kind 
in any file of the Department or of its component agencies relating to the adoption 
of paragraph (V) of former regulation title 43, Code of Federal Regulations, 
section 245.21, on October 14, 1948 (138 F. R. 6214) and to its amendment on July 
18, 1949 (14 F. R. 4620).” Again, the Department desires to cooperate in every 
way possible with the work of the subcommittee in achieving its legislative pur- 
pose. However, it is the view of the Department that the subcommittee should 
give further consideration to this request. It would be difficult, if not impossible, 
to locate every document falling within the purview of the request. Also, the 
request raises the same question as to the authority of the Department to make 
such documents available as that raised in the third paragraph of this letter. On 
the other hand, the Department is completely agreeable to making available to the 
Congress copies of any papers which are recognized as officially related to an 
action taken by the Department provided the Department is not otherwise 
restrained from disclosing the contents of such papers, as is rarely the case. 
Insofar as the instant request is concerned, there are transmitted at this time 
copies of certain papers found in the file relating to the regulation referred to in 
the letter making the request. A further review of the files is being made and in 
the event additional related papers are found, copies will be forwarded promptly. 

Please be assured that the Department will be as diligent as possible in assist- 
ing the Congress in achieving its legislative purposes. It is hoped that any ac- 
tion considered by the Department as necessary in recognizing the proper separa- 
tion of powers between the executive and legislative branches of the Government 
will not be construed as an unwillingness to cooperate with the Congress. 

Sincerely yours, 
D. OrTts BEASLEY, 
Administrative Assistant, Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, May 12, 1955. 
Mr. ARTHUR PERLMAN, 
Staff Director, Public Works und Resources Subcommittee of the Committee 
on Government Operations, House of Representatives. 


My Dear Mr. PertMan: In your letter of May 2 you request copies of certain 
orders, statements, correspondence, and internal communications of the Depart- 
ment relating to Departmental Order No. 2753. There are transmitted herewith 
three copies of Order No. 2753 as well as all other orders which Order No. 2753, 
expressly or impliedly, modified, superseded, or repealed. 

Among the material specifically requested are: 

1. Memorandum with attachments of March 17, 1954, from the Bonneville 
Power Administrator to Mr. E. D. Frye. 

2. The inquiry from Mr. Frye to the Administrator to which the March 17 
1954, memorandum replied. 

3. A teletype from Bonneville Power Administration to the Solicitor (or Sec- 
retary) raising problems regarding the effect of Order 2753 on the standard con- 
tract authorization clause used by Bonneville Power Administration. 

4. The reply to this teletype. 

A careful review of these documents reveals that they are internal working 
papers and are not recognized as oflicially a part of the order, nor a part of the 
official record of the Department’s action in approving the order. Under the 
circumstances, it is concluded that they should not be made available for use 
outside the executive branch of the Government. 

A part of the teletype in item 3 is related to an official view of the Department 
as to the wording of a recital of authority and an operative clause to be incor- 
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porated in power contracts executed pursuant to Order No. 2753. So much of the 
teletype as relates to these matters is reflected in the enclosed copy of an extract 


from that teletype. Also enclosed is a copy of the Department’s reply to that 
teletype. 


Sincerely yours, 
D. Otis BEASLEY, 
Administrative Assistant, Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 3, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. CELLER: This is in reply to your letter of January 18 in which 
you state that staff members of the Antitrust Subcommittee are ready to examine 
certain files of the National Petroleum Council. 

The Department is anxious to cooperate in every way possible with you in 
the study of the National Petroleum Council and will make available to the sub- 
committee all papers and documents of a character which have historically been 
furnished by the executive branch to the legislative branch. The files which you 
ask permission for members of your staff to examine contain papers that are not 
available to the legislative branch under a long-established policy in the executive 
branch. While the papers contain no information that we would be unwilling 
to make available to your subcommittee or others, we must honor the principle 
which has been followed from the beginning of our Government. 

In addition, the files which you wish to have examined contain data made 
available to the National Petroleum Council with the distinct understanding 
that such data would be used by the Government only for the purpose of making 
a special study and that it would not be made available to any other party inas- 
much as the data contained information that could possibly result in the loss of 
a competitive position by an individual company. The data were of a nature 
that the Government was not otherwise entitled to obtain and it would be incon- 
sistent with the understanding under which the data were received to violate 
that understanding. 

It is believed that the appointment files can be made available for examination 
by your staff and we will be glad to arrange the availability of such files when 
convenient to your staff. In regard to the other files identified in your letter, 
as already stated, we want to make them available to the fullest extent possible. 
Where they contain no papers or information falling within the scope of those 
which cannot be made available, we will gladly arrange for their examination 
by your staff. When the file does include papers or information not generally 
available, we will be pleased to arrange for the examination of all other papers 
and documents contained in the file. 

It is hoped that in making requests upon the Department, the subcommittee 
will be specific as to the subject on which an examination of the files is desired. 

Sincerely yours, 
Frep G. AANDAHL, 
Acting Secretary of the Interior. 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 


Washington, D. C., February 25, 1957. 
Hon. JoHN FB. Moss, 


Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Moss: When Mr. Stewart responded to the inquiry referred to in 
your letter of February 12 respecting information on companies importing Vene- 
zuelan crude oil, he had in mind title 18, United States Code, section 1905 and 
section 4 of the Federal Reports Act of 1942 (5 U. S. C. 189b). However, as 
your letter indicates, Mr. Stewart also said that such information was available 
from the published reports of the Texas Railroad Commission. The Office of 
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Oil and Gas is compiling the information from this source and will shortly submit 
it to the Committee on Interstate and Foreign Commerce. 
Sincerely yours, 
Frep G. AANDAHL, 
Acting Secretary of the Interior. 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 


Washington, D. C., April 4, 1957. 
Hon. WAYNE Morskg, 


United States Senate, 
Washington, D. C. 


DEAR SENATOR MorsE: Because I am deeply concerned with the numerous and 
complex problems in our domestic fisheries industry today, it was most gratifying 
to receive your letter of March 7 expressing your interest in the matter. I know 
you will agree with me that the advice and assistance of the American Fisheries 
Advisory Committee, if freely given and properly utilized, can be of real value to 
the United States Fish and Wildlife Service in seeking a solution to these 
problems. 

I have given your request for the complete transcript of the first three meetings 
of the committee very serious consideration, and it is with reluctance indeed 
that I must advise you that I do not feel presently authorized to comply with 
it. At the first two meetings, only summary minutes were kept and these, you 
inform me, have been made available to you. At the third meeting on May 1 and 
2 of last year, a verbatim transcript was prepared, and I would be pleased to 
make this available to you if I felt at liberty to do so. However, the summary 
minutes of the first meeting disclose that the committee members were assured 
that they might speak their minds freely and that their statements would not 
be disclosed. I am sure that you will agree that it would be, therefore, improper 
for me to release this transcript without first obtaining the consent of the indi- 
vidual members. While I feel reasonably certain that the committee would con- 
sent to the release of the transcript, I think the members should be given an 
opportunity to review it and edit or correct the remarks attributed to them. 
This, of course, would take a considerable amount of time as there were 15 mem- 
bers of the committee present at the 1956 meeting. 

I wonder if it would be possible for me to provide you with the information 
you seek without imposing this added task upon the members of the committee. 
I assure you that any of the information contained in the transcript will be made 
available to you upon request and I or any of my representatives in the Depart- 


ment will be pleased to discuss this subject with you or with a member of your 
staff. 


Sincerely yours, 
Ross LEFFLER, 
Assistant Secretary of the Interior. 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF INDIAN AFFAIRS, 
Washington, D. C., April 18, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeaR SENATOR HENNINGS: This is in response to your inquiry of April 2 
concerning your committee’s interest in the free flow of information to Congress 
and the public. 

In answer to your first question we are glad to inform you that the Bureau 
of Indian Affairs has never at any time, insofar as we know, refused informa- 
tion to Congressmen or congressional committees. 

Because of this, questions 2 and 8, of course, are not applicable to the Bureau. 

If we can provide you with further information we hope you will call on us. 

Sincerely yours, 
GLENN L. Emmons, Commissioner. 
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UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF MINES, 
Washington, D. C., April 5, 1957, 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: A review of the record has been made in response 
to the questions presented in your letter of April 2. 

According to the record and to our knowledge the Bureau of Mines has not 
refused information to Congressmen or congressional committees in any 
instance since May 17, 1954. 

We shall be pleased to cooperate with your committee at any time. 

Sincerely yours, 
MARLING J. ANKENY, Director. 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., May 16, 1957. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: This is with reference to your identical letters to 
the Attorney General and the Commissioner of Immigration and Naturalization 
dated April 2, 1957, requesting answers to three questions concerning the furnish- 
ing of information by the Department of Justice and the Immigration and Nat- 
uralization Service to Members of Congress and congressional committees. 

Complete answers to the questions put by your letter were furnished in re 
sponse to a questionnaire of the Special Committee on Government Information 
of the House Committee on Government Operations of the 84th Congress. A 
copy of the committee’s print of November 1, 1955, entitled “Replies From Fed- 
eral Agencies to Questionnaire Submitted by the Special Committee on Govern- 
ment Information of the Committee on Government Operations” is enclosed for 
your convenience. Answers to your particular questions are supplied at pages 
310-314 and pages 316-317. I should also like to refer you to my letter of April 
10, 1957, in reply to your letter dated March 13, 1957, which furnishes additional 
information on this subject. 

The Department makes every effort to promptly supply information to indi- 
vidual Members of Congress and congressional committees consistent with the 
principles referred to above. There may have been instances in which we were 
unable to comply with a particular request, but the records of the Department 
are not maintained in such a way as to disclose any such instances. 

Sincerely, 
WILLIAM P. Roacers, Deputy Attorney General. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, April 9, 1957. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


My Dear Senator: I refer to your letter of April 2, 1957, to the Chairman, 
Board of Immigration Appeals, seeking certain data in regard to refusal of in- 
formation to Congressmen or congressional committees since May 17, 1954. 

Your first inquiry is: How many times since May 17, 1954, has the Board of 
Immigration Appeals refused information to Congressmen or congressional com- 
mittees? You are informed that there have been no such occasions. This being 
so, the other two questions are inapplicable. 

Sincerely yours, 
WILLiAM P. Rocers, Deputy Attorney General. 
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UNITED STATES DEPARTMENT OF JUSTICE, 
BUREAU OF PRISONS, 
Washington, April 5, 1957. 
Hon. THoMAS C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 


My Dear Senator HENNINGS: This is in response to your letter of April 2, 
1957, making certain inquiries for the Subcommittee on Constitutional Rights. 

You request how many times since May 17, 1954, our agency has refused in- 
formation to Congress or congressional committees. So fas as I know, we have 
not declined during that time to furnish information to any Congressman or 
congressional committee calling upon us. As a matter of fact, I cannot recall 
when we have ever declined to furnish any data that was within our capacity 
to obtain or produce. 

With kind personal regards, 

Sincerely yours, 
JAMES V. BENNETT, Director. 


UNITED STATES DEPARTMENT OF JUSTICE, 
UNITED STATES BOARD OF PAROLE, 
Washington, April 4, 1957. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


My Dear Senator HeENNINGS: This is to acknowledge your letter of April 2, 
1957, in which you presented questions regarding the policy of the United States 
Board of Parole with respect to the provision of information to Members of 
Congress or congressional committees. We note that your letter is presented in 
connection with the work of the Subcommittee on Constitutional Rights of which 
you are chairman. 

Speaking for the Members of the United States Board of Parole I can state 
that we know of no instance in which our Board has refused information to 
Members of Congress or congressional committees when requested to do so. 
To the contrary, it has been our policy to endeavor to provide requested informa- 
tion as promptly and factually as possible. Our intention is to continue that 
policy in the future. 

Yours sincerely, 
Scovet RICHARDSON, 
Chairman. 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, April 18, 1957. 
Hon. THomMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, Washington, D.C. 

Deak SENATOR HENNINGS: This is in further reply to your recent letters con- 
cerning congressional requests for information. 

A search has been made of the files of this Department back to May 17, 1954, 
the date mentioned in your letter. It failed to disclose any instance in which 
the Department has refused information to Congressmen or congressional com- 
mittees. I might point out that the regulations of the Department require 
that congressional requests for copies of union organizational statements and 
financial reports filed pursuant to sections 9 (f) and (g) of the Labor Manage- 
ment Relations Act be made through the chairmen of the respective Labor Com- 
mittees. This requirement is based on the congressional intent in this regard 
as clearly shown by the legislative history of these sections. There have been 
a few occasions on which Members of Congress, after making inquiry concern- 
ing these reports, have been advised of this requirement. 

Sincerely yours, 
JAMES T. O’CONNELL, 
Acting Secretary of Labor. 
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DEPARTMENT OF STATE, 
Washington, April 26, 1957. 
Hon. THomas C. HENNINGsS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 


DeaR SENATOR HENNINGS: Secretary Dulles has asked me to reply to your 
letter of April 2 concerning the availability of information to congressional 
committees. 

As you know, it is the policy of the Department to cooperate with the Mem- 
bers and committees of Congress by providing the information they require. 
This policy finds expression in many formal appearances of officers of the De- 
partment before committees of Congress, as well as in numerous informal con- 
tacts with individual Congressmen. In addition, daily correspondence is car- 
ried on and many detailed reports and memorandums are provided to the vari- 
ous committees of Congress. 

The Department’s policies and practices regarding the provision of informa- 
tion and documents to congressional committees are more fully described in its 
response to a questionnaire submitted by the Government Information Subcom- 
mittee of the House Government Operations Committee. The Department’s 
answers to this questionnaire are on pages 458-480 of the report of the House 
committee dated November 1, 1955. 

As is indicated in the above report of the House Government Operations 
Committee, the Department does not maintain a special record of specific in- 
stances in which information has not been provided on request to congressional 
committees. While I cannot, therefore, provide a detailed and exhaustive reply 
to your specific questions, certain recent cases come to mind in which the De- 
partment has not been in a position to provide to congressional committees 
materials which have been requested. With the thought that it might be useful 
to your subcommittee, I have set forth below some cases, drawn from the 
memories of officers presently in the Department, which are illustrative of the 
problems involved. 

In 1955, the Department considered that it would be improper to accede toa 
congressional request for certain informal field notes, consisting of the personal 
opinions and comments of members of the Department and the Foreign Service, 
which were compiled by a management consulting firm in preparing a manage- 
ment survey report. Since these employees had been assured that the privacy 
of their comments would be respected, the Department took the position that 
the notes should not be examined by anyone other than those who prepared the 
survey. 

In another case in 1955, the Department declined to provide records of con- 
versations between employees of the executive branch regarding the qualifica- 
tions of Mr. Noel Field for a particular position. It was considered that em- 
ployees of the executive branch would not be able to consult with one another 
candidly on such matters unless they could have some assurance that their con- 
versations or communications would not be disclosed to others. 

Also in 1955, on the ground that personnel investigative reports may not be 
disseminated beyond the executive branch, the Department refused to provide 
to a congressional committee the personnel and security files of Mr. Wolf 
Ladejinsky. 

In the same year, the Department declined to comply with a request for copies 
of agreements between the oil companies participating in the Iranian Consortium 
as well as copies of arrangements ancillary to the Consortium agreement with 
Iran. The United States was not a party to these agreements or arrangements 
and there were strong objections on the part of other friendly foreign govern- 
ments to their disclosure. It was determined that disclosure would be contrary 
to the interest of the United States since it would affect adversely United States 
foreign relations. 

In 1956, the Department declined to reveal publicly the international list for 
East-West trade controls negotiated on a voluntary basis by the United States 
and various friendly nations. Disclosure of the list would have constituted a 
breach of trust on the part of the United States and, by jeopardizing the volun- 
tary basis on which the program rests, might have endangered our national 
security. The Department did offer to provide the list on a classified basis and 
to discuss revisions in executive session, but refused to provide the information 
in public session. The Department also declined to provide to the subcommittee 
internal memorandums and records of discussion regarding the international 
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list or information regarding the positions adopted by other governments with 
respect to the list. 
I hope the above information will be of assistance to you and the other mem- 
bers of the Subcommittee on Constitutional Rights. 
Sincerely yours, 
RosBEkT C. HILL, Assistant Secretary. 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 
Washington, D. O., April 4, 1957. 
Hon, THOMAS C. HENNINGS, Jr. 
United States Senate, 
Washington, D. C. 


DEAR SENATOR HENNINGS: At no time since May 17, 1954, has our Agency 
refused information to Congressmen or congressional committees. 
I trust this is the information you require. 
Sincerely yours, 
JOHN A. REMON, Chairman. 


YXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 8, 1957. 
Hon. THomMas C. HENNINGsS, Jr. 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in answer to your inquiry of April 2, 1957, 
about refusals by the Bureau of the Budget of requests for information from 
Congressmen or congressional committees since May 17, 1954. 

Two instances of this kind have occurred, which are covered in the letters 
of the then Director of the Bureau of the Budget to the chairman of the Internal 
Security Subcommittee of the Senate Committee of the Judiciary, dated July 13, 
1954, and March 3, 1955, respectively. 

A third instance of this kind occurred when the then Director of the Bureau 
informed the Subcommittee on Antimonopoly of the Senate Committee on the 
Judiciary by letter of June 28, 1955, that, after discussion with the President, he 
was declining to furnish certain records of the Bureau regarding a contract with 
the Mississippi Valley Generating Co. However, the requested information was 
supplied at hearings held by the subcommittee later in the same year. 

Under paragraphs 3 and 4 of the Bureau of the Budget Circular No. A-10, 
issued by direction of the President, all executive agencies are required to keep 
in confidence matters involving the President’s decisions in preparation of the 
budget, pending formal transmission of the budget to the Congress by the Presi- 
dent. Although information on such matters is requested occasionally by Mem- 
bers of Congress prior to the transmittal of the budget document, no record is 
kept of such requests and they are usually answered by reference to the provi- 
sions of the circular. A copy of the circular is attached. 

We trust that this is the information which your subcommittee desires. 

Sincerely yours, 
Rosert E. Merriam, Assistant Director. 


(The Bureau of the Budget circular referred to is as follows:) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 15, 1954. 


CIRCULAR No. A-10—REVISED 


To the Heads of Executive Departments and Establishments. 
Subject : Responsibilities with respect to the budget. 

1. Purpose. This circular brings up to date Budget Circular No. A-10, dated 
August 1, 1943, and restates for the guidance of the executive branch certain 
responsibilities with respect to the executive budget. 

2. Responsibility of the President. The Budget and Accounting Act provides 
that there shall be presented to Congress for its consideration and action an 
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executive budget for which the President is responsible. The budget represents 
the judgment of the President with respect to the financial requirements for all 
parts of the Government except the legislative branch and the judiciary. 

3. Restrictions on disclosure of agency estimates. All budget estimates and 
supporting materials submitted to the Bureau of the Budget are privileged com- 
munications. Their confidential nature must be maintained, since they are the 
basic data and worksheets in the process by which the President resolves budget 
problems and arrives at conclusions with respect to his recommendations to the 
Congress. The head of each agency is responsible for preventing disclosure of 
such information except on request in formal appropriation hearings and when 
requested by Members of the Congress in connection with their consideration of 
the budget after its transmittal. 

4. Restrictions on premature disclosure of Presidential recommendations. The 
decisions of the President as to his budget recommendations and estimates are 
administratively confidential until made public through formal transmittal of 
the budget to the Congress. The head of each agency is responsible for pre- 
venting premature disclosure of such information. This rule does not apply, 
however, to the presentation of data on the President’s budget to the Appropria- 
tions Committees, pursuant to arrangements made in specific instances by the 
Bureau of the Budget, in connection with formal hearings on the budget prior to 
the actual transmittal of the recommendations of the President. 

5. Agency letters and testimony on proposed appropriations. The Budget and 
Accounting Act of 1921 provides in part that: 

“No estimate or request for an appropriation and no request for an increase 
in an item of any such estimate or request * * * shall be submitted to Congress 
or any committee thereof by any officer or employee of any department or estab- 
lishment, unless at the request of either House of Congress” (31 U. 8. ©. 15). 

The 1948 revision of Title 18 of the United States Code provides that: 

“No part of the money appropriated by any enactment of Congress shall, in the 
absence of express authorization by Congress, be used directly or indirectly to 
pay for any personal service, advertisement, telegram, telephone, letter, printed 
or written matter, or other device, intended or designed to influence in any 
manner a Member of Congress, to favor or oppose, by vote or otherwise, any leg- 
islation or appropriation by Congress, whether before or after the introduction 
of any bill or resolution proposing such legislation or appropration; but this 
shall not prevent officers or employees of the United States or of its departments 
or agencies from communicating to Members of Congress on the request of 
any Member or to Congress, through the proper official channels, requests for 
legislation or appropriations which they deem necessary for the efficient con- 
duct of the public business.” (18 U. S. C. 1913, emphasis supplied. This section 
also provides penalties for its violation or attempted violation.) 

In answering questions about appropriations and budgetary matters care 
must be taken to avoid conflict with the terms of the Acts mentioned above. 

6. Applicability to appropriation language and limitations. The provisions of 
this Circular are applicable not only to the amount of each appropriation, but to 
the language of the appropriation estimate and to any limitations contained 
within it. If an agency desires to propose changes in appropriation language or 
limitations recommended by the President, such proposals are to be presented to 
the Bureau of the Budget for appropriate clearance. 

7. Reduction in estimates prior to enactment of appropriations. Whenever it 
is found possible to reduce a request for appropriations before action thereon has 
been taken by either Appropriations Committee, the head of the agency con- 
cerned shall promptly inform the Bureau of the Budget. 

8. Reductions made in appropriation bills. The final authority for appropria- 
tions rest with the Congress. Its action is based on extended hearings and 
recommendations by the Appropriations Committees and is taken only after con- 
sideration by each body as a whole. Any decision by an agency head to request 
restoration of a reduction should be carefully considered, taking into account 
the reasons for the reduction, the circumstances under which it was made, its 
significance from the standpoint of the President’s program, and other factors 
which may be relevant. 

9. Control of expenditures. The processing and implementation of the budget 
falls under the terms of the Budget and Accounting Act, 1921, as amended (31 
U. S. GC. 1-24), and of the Antideficiency Act (section 3679 of the Revised 
Statutes, as amended). The requirements of these Acts should be familiar to all 
departmental and agency officials whose duties are related to budget prepara- 
tion, submission, and implementation. 
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Particular attention is directed to the report of the House Committee on 
Appropriations on the General Appropriation Bill of 1951 (House Report 1797, 
Sist Congress) which contains the reenactment of the Antideficiency Act and 
indicates the intent of the Congress. This report states, in part: 

“Appropriatiom® of a given amount for a particular activity constitutes only 
a ceiling upon the amount which should be expended for that activity. The ad- 
ministrative officials responsible for administration of an activity for which 
appropriation is made bear the final burden for rendering all necessary service 
with the smallest amount possible within the ceiling figure fixed by the Congress. 
Every official of the Government who has responsibility for administration of a 
program * * * [has] responsibility to so control and administer the activities 
under his jurisdiction as to expend as little as possible under the funds ap- 
propriated.” 

By direction of the President : 

JosEePH M. DopcE, Director. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF DEFENSE MOBILIZATION, 
Washington, D. C., April 10, 1957. 
Hon. THoMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, 
Washington, D.C. 


DEAR SENATOR HENNINGS: This will reply to your letter of April 2 concerning 
Congressional requests for information from the Office of Defense Mobilization. 

This agency has consistently made every effort to meet all requests for infor- 
mation from individual Congressmen as well as from the committees. I know of 
only 1 general area in which we have not responded to requests by individual 
Congressmen for information and of only 3 specific cases in which we were 
unable to comply with a committee request. 

In carrying out the responsibilities assigned to us under section 168 of the 
Internal Revenue Code we are authorized to approve for income-tax purposes the 
rapid amortization of the cost of new or expanded facilities which we find to be 
necessary to the national defense. In order to evaluate the defense necessity of 
such facilities it is, of course, necessary to acquire considerable detailed informa- 
tion concerning productive capacity, contractual relationships and other matters 
affecting the business operations of the concern. Our application forms neces- 
sarily require submission to the Government of this kind of information, most of 
which by its very nature would not be otherwise publicly released by the owner 
of the facility. Because of this it has been our unvarying policy to treat the 
information contained in those applications as “business confidential.” We have 
consistently refused to divulge their contents to private parties and to other 
Government agencies. Congressional committees, of course, are given ready 
access to them in connection with their investigations, but requests from individ- 
ual Congressmen not engaged in committee work have been denied on a number of 
occasions. It is my understanding that the necessity for the policy has been 
uniformly appreciated by the Congress. 

Two of the specific cases arose from requests from the Military Operations 
Subcommittee of the House Committee on Government Operations for copies of 
the official proclamations used in Operation Alert 1956. Our reply of July 27, 
1956, pointed out that in addition to having a security classification of “Secret” 
the documents represented experimental planning on the part of the President 
and his advisers which did not reflect any firm conclusions on the part of the 
Government and that the release of such documents could cause serious misunder- 
standings both here and abroad. Our letter of December 26, 1956, on the second 
request for those documents reaffirmed our earlier position and pointed out that 
because the proclamations used during Operation Alert 1956 no longer refiected 
current thinking in many details the possibility of misunderstanding would be 
even greater than in July. 

The third case involved a request from a Senator for copies of a task force 
report to the Presidential Advisory Committee on Energy Supplies and Resources 
Policy. Our letter of March 28, 1955, pointed out that the report was a part of 
the working papers of a Cabinet level group and, as such, fell within the 
category of privileged staff communications and advice. For this reason, under 
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the principles enunciated by the President in his letter of May 17, 1954, to Secre-. 
tary of Defense Wilson, we could not accede to the Senator’s request for copies 
of that report. 

In the few instances referred to above, it has not been possible to provide the 
information sought, but we believe that we have responded fully to all requests 
for information from the Congress or its members whenever it has been possible 
for us to do so. This policy will continue. Please call on me if I can be of 
further assistance. 

Sincerely yours, 
Gorpvon Gray, Director. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
PRESIDENT’S ADVISORY COMMITTEE ON GOVERNMENT ORGANIZATION, 
Washington, D. C., April 11, 1957. 
Hon. THomas C. HENNINGS, Jr. 
United States Senate, Washington, D. C. 


Deak SENATOR HENNINGS: This is in reply to your letter of April 2, 1957, in- 
quiring as to the number of times this committee has refused information to 
Congressmen or congressional committees. 

As far as I know, since this committee was established on January 24, 1953, 
it has never had occasion to refuse information to Congressmen or congressional 
committees. 

Sincerely, 
NELSON A, ROCKEFELLER, Chairman. 


ExPort-IMporT BANK OF WASHINGTON, 
Washington, D. C., April 5, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, House of Representatives. 


DEAR Mr. CHAIRMAN: In response to your letter of April 2 you are advised 
that the Export-Import Bank of Washington has never refused to give informa- 
tion to a Member of Congress or a congressional committee. 

Under the Export-Import Bank Act of 1945, as amended, this institution is 
required to report to the Congress semiannually. Such reports have been sub- 
mitted regularly since the passage of the act and they have contained the details 
of all business transacted by the bank. 

In addition to submission of semiannual reports the officers of the bank appear 
regularly before the Appropriation Committees of both Houses and also have 
appeared frequently during the past 11 years before the Banking and Currency 
Committees of both Houses with reference to proposed amendments to the Ex- 
port-Import Bank Act under consideration before those committees. 

Very sincerely, 
SAMUEL C. WauaH, President. 


FarM CREDIT ADMINISTRATION, 
Washington, D. C., April 10, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Dear CHAIRMAN HENNINGS: This is in answer to your letter of April 2, 1957, as 
to how many times since May 17, 1954, the Farm Credit Administration may have 
refused information to Congressmen or congressional committee. I am glad to 
report that there have been no such occasions. 

Very truly yours, 
R. B. Toore.t, Governor. 
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FEDERAL CiIvi DEFENSE ADMINISTRATION, 
Washington, D. C., April 29, 1957. 
Hon. THomMAsS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in reply to the questions submitted by the sub- 
committee relative to the free flow of information to the Congress and the public 
from a constitutional point of view. 

The responses of the Federal Civil Defense Administration to the questions of 
the subcommittee are as follows: 

Question: 1. How many times since May 17, 1954, has your agency refused 
information to Congressmen or congressional committees? 

Answer: No Member of Congress has been refused a request for information 
since May 17, 1954. On March 6, 1957, specific information relative to the shelter 
proposals of this administration under consideration in the executive branch of 
the Government was withheld from the Subcommittee on Military Operations 
of the House Government Operations Committee. 

Question: 2. If there have been instances when information has been withheld, 
when did each occur, and what were the circumstances surrounding such oc- 
currences? 

Answer: The chairman of the Subcommittee on Military Operations, of the 
House Committee on Government Operations, requested the shelter studies and 
proposals of FCDA in a letter dated February 27, 1957, in connection with hear- 
ings which the subcommittee had held on the reorganization of civil defense in 
the Federal Government. Th chairman of the subcommittee was advised by 
the Federal Civil Defense Administrator, in a letter dated March 6, that the Ad- 
ministrator was without authority to furnish the requested material. 

Question: 3. On what basis was the information withheld, in each instance? 

Answer: The information was withheld from the subcommittee on the basis 
that the Administrator was without authority to transmit at the time of the 
request the specific shelter proposals under consideration in the executive branch 
of the Government. 

The foregoing is the only instance in which information has been withheld 
from a Member of Congress or a congressional committee. 

Sincerely, 


VAL PETERSON. 


FEDERAL COAL MINE SAFETY BOARD OF REVIEW, 
Washington, D. C., April 8, 1957. 
Hon. THoMAs C. HENNINGS, Jr., 
Subcommittee on Constitutional Rights, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear SENATOR HENNINGS: This will acknowledge your letter of April 2, 
1957, addressed to Chairman Steidle. Our answers to the questions contained 
in your letter are as follows: 

1. None. 

2. In view of answer 1 no reply is necessary. 

3. In view of answer 1 no reply is necessary. 

Sincerely yours, 


Troy L. Back, Executive Secretary. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., August 1, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 


Dear SENATOR HENNINGS: This is in further response to your letter of April 2, 
1957, requesting information as to the number of times, if any, since May 17, 
1954, that the Commission has refused information to Congressmen or con- 
gressional committees, the circumstances surrounding any such withholding of 
information, and the basis on which information was withheld. By its letter 
of April 29, 1957, the Commission indicated that it would need additional time 
to prepare its answer to these questions, inasmuch as the pertinent data bearing 
on these questions was not readily available. 
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Insofar as we have been able to determine, the Commission has at no tim. 
since May 17, 1954, unqualifiedly refused to furnish information to Congressmen 
or congressional committees, except in adjudicatory cases. Our answer on this 
point requires clarification. 

First of all, there have been occasions where Congressmen or congressional 
committees have requested information regarding adjudicatory matters which 
were still pending before the Commission. In such cases the Commission hag 
been willing to supply information as to the procedural stage to which such a 
proceeding had progressed (e. g., whether it was awaiting hearing, issuance of an 
initial decision, a final decision, or a decision on a petition for rehearing). How- 
ever, we have refused to discuss the merits of such a pending case until such time 
as the proceeding has been finally disposed of on its merits. Our ground for 
refusing to supply information regarding the merits of such cases was that it 
would have been improper for us, in the exercise of our quasi-judicial functions, 
to discuss the merits of a pending adjudicatory proceeding, just as, by analogy, it 
would be improper for a court to discuss the merits of a proceeding pending 
before it. See also Morgan v. United States (313 U. S. 409, 422), wherein the 
Supreme Court indicated that just as the mental processes of a judge could not 
be examined, for the reason that such examination would be destructive of 
judicial responsibility, “* * * so the integrity of the administrative process must 
be equally respected.” 

Second, with respect to matters other than pending adjudicatory cases, in 
one instance since May 17, 1954, the Commission temporarily deferred action ona 
request by the Senate Committee on Interstate and Foreign Commerce for certain 
information concerning the finances and network affiliations of individual tele 
vision broadcast stations and networks. In view of the provisions of section 
1905 of title 18, United States Code, the Commission, with approval of the chair- 
man of the Senate committee, requested an opinion from the Attorney General as 
to the authority of the Commission to furnish the information requested. Upon 
receipt of the Attorney General’s opinion, contained in a letter to the President, 
dated June 15, 1955, the Commission wrote a letter, dated July 17, 1955, to the 
chairman of the Senate committee setting forth the Commission’s views with 
respect to furnishing this information. The information requested by the 
Senate committee was then made available to that congressional committee. 

The basis for temporary deferral of supplying the information sought by 
Congress in that particular instance was the Commission’s legitimate doubt (in 
light of the provisions of 18 U. S. C., sec. 1905) as to its legal power to make a 
disclosure of the information sought by the Senate committee. 

As already stated, as far as we have been able to determine, this is the only 
instance in which information has been temporarily withheld from a congres- 
sional committee on a ground other than pendency of an adjudicatory proceeding 

As to the number of instances in which we have deferred supplying informa- 
tion because the merits of pending adjudicatory cases were involved, unfor- 
tunately, our files do not reflect such requests for information. Therefore, we 
do not have any count of the number of cases in which we have temporarily 
withheld information on this ground. 

We hope this information has proved helpful to your subcommittee, and if we 
can be of any further assistance, please do not hesitate to write. 

By direction of the commission : 


JoHN C. Dorrrer, Chairman. 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
Washington, D. C., April 8, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


My Dear Senator: In your letter of April 2, you inquire, as chairman of the 
Subcommittee on Constitutional Rights, concerning the continued free flow of 
information from the Corporation to Congress and to the public. 

It has been the policy of the Corporation to provide Members of Congress 
and congressional committees with access to information concerning the func- 
tional operation of the Corporation and its fiscal policies, and to furnish de 
tailed information concerning the records and data regarding closed banks. 
However, in reference to records pertaining to open banks, and particularly 
reports of investigation and reports of examination, it is necessary that the 
information from these sources remain confidential and privileged, in order 
for the Corporation to properly discharge its supervisory functions and to pro 
hibit the disclosure of facts concerning customers of operating banks. 
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However, to the extent that the Corporation can make limited disclosures 
of information that will be of proper assistance to congressional committees 
and to individual Members of Congress, we have attempted to cooperate in mak- 
ing such data available. Within the period from May 17, 1954, mentioned in 
your letter, all requests for information have, in our opinion, been fully satis- 
fied within the foregoing restrictions, and in a manner satisfactory both to the 

rson making the request and to the Corporation. 

With personal regards, I am 

Sincerely yours, 


H. E. Coox, Chairman. 


FEDERAL HoME LOAN BANK Boarp, 
Washington, D. C., April 4, 1957. 
Hon. T. C. HENNINGs, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D.C. 
DEAR SENATOR HENNINGS: Thank you for your letter of April 2 making inquiry 
concerning the free flow of information to the Congress and to the public. 
We are pleased to report that a thorough search of our records and informa- 
tion provided by members of the staff who would have knowledge of such action, 
fails to disclose any instance since May 17, 1954, wherein the Federal Home Loan 
Bank Board refused information to any Congressman or congressional com- 
mittee. 
We trust that this is the information you desire. If we can be of further as- 
sistance do not hesitate to let us know, and we send you our best wishes. 
Sincerely, 


ALBERT J. ROBERTSON, Chairman. 


FEDERAL MEDIATION AND CONCILIATION SERVICE, 
Washington, D. C., April 5, 1957. 
Hon. THoMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: This will acknowledge your letter of April 2, inquir- 
ing as to whether this agency has withheld any information from Congressmen or 
congressional committees since May 17, 1954. 

To my knowledge, this agency has never refused to comply with any requests 
for information from Members of the Congress or congressional committees. I 
can assure you that we desire at all times to cooperate with the Congress to 
the greatest extent possible, and any time that we can furnish you, or other 
Members of the Congress information as to our operations, we are very pleased 
to do so. 

Sincerely, 
JosePH F. FINNEGAN, Director. 


FEDERAL POWER COMMISSION, 
Washington, April 8, 1957. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in response to your letter of April 2, 1957, in- 
quiring as to how many times since May 17, 1954, this Commission has refused 
information to Congressmen or congressional committees. 

The answer to your inquiry is that no requests of Congressmen or congressional 
committees for information have been refused by this commission. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman, 


25740—58—pt. 1——27 








402 FREEDOM OF INFORMATION IN GOVERNMENT 


BOARD OF GOVERNORS, 
OF THE FEDERAL RESERVE SYSTEM, 
Washington, April 19, 1957. 
Hon. Thomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear SENATOR HeNnNiNGs: This is in reply to your letter of April 2 inqu‘ring 
whether there had been any instances since May 17, 1954, when the Board of 
Governors of the Federal Reserve System has refused information to Con- 
gressmen or to congressional committees. 

The Board is not aware of any occasions during the period indicated by your 
letter where requested information has not been made available to Congressmen 
or congressional committees. In the interest of completeness, however, refer- 
ence is made to the following instances which are borderline cases but which 
the Board regards as falling outside the scope of your inquiry. 

In June 1955 the Board advised the Comptroller General that in the light of 
the provisions of section 10 of the Federal Reserve Act, the Budget and Ac- 
counting Act of 1921, and the legislative history of these and related statutes, 
the Board could not in the absence of an express directive from Congress law- 
fully acquiesce in a separate audit to be made by the Comptroller General pur- 
suant to a request made to him by the House Committee on Government Opera- 
tions. The Board stated, however, that it stands ready at all times to make re- 
ports of audits of its operations, as well as the reports of examinations of the 
Federal Reserve banks and audits of the Federal open market account, available 
to appropriate committees of the Congresa. 

Also, in June 1954 the Board had certain discussions and correspondence with 
Members of Congress with regard to the furnishing of reports of examination 
of the Federal Reserve banks and the report of audit of the Board’s accounts. 
On June 14, 1954, the reports of examination of the 12 Federal Reserve 
banks for each of the years 1949 through 1953 were furnished to the House 
Committee on Banking and Currency, where they were available in confidence to 
Members of the Congress and the staff of that committee. The report of audit 
of the Board’s accounts for 1953 had been previously furnished to that committee. 

Finally, in August 1956 a staff member of the House Committee on Govern- 
ment Operations’ Legal and Monetary Affairs Subcommittee requested informa- 
tion on gold held under earmark for foreign and international accounts at the 
Federal Reserve banks. Information requested was provided in totals, but the 
names of indi-idual holders of earmarked gold and the amount held on in- 
dividual accounts were not provided on the grounds that the System was not at 
liberty to reveal figures relating to individual accounts at Federal Reserve 
banks. The subcommittee appeared satisfied with this reply, and the chairman 
of the subcommittee, in a subsequent letter, expressed appreciation for the “re- 
sponsive letter” and requested further information on other subjects without 
pressing the request for information on individual accounts. 

It is the policy and practice of the Board of Governors to make available as 
far as possible information regarding the Board’s activities requested by in- 
dividual Congressmen and congressional committees. 

Sincerely yours, 


Wma. McC. Martin, Jr. 


FEDERAL TRADE COMMISSION, 
Washington, April 9, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

DeaR CHAIRMAN HENNINGS: Your letter of April 2 to Chairman Gwynne 
has been referred to me in his absence, 

The Commission has adopted the policy of furnishing full and complete in- 
formation in response to all congressional inquiries. This policy has been con- 
sistently followed so far as we can determine without exception since May 
17, 1954. 

Sincerely youra 
Bosert T. SECREST, 
Acting Chairman. 
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ForEIGN CLAIMS SETTLEMENT COMMISSION OF THE UNITED STATES, 
Washington, D. C., April 17, 1957. 
Hon. THomas C. Hennrnos, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate. 


Dear SENATOR HENNINGS: We have your letter of April 2, 1957, concerning 
the availability of information to Congressmen and committees. Within my recol- 
lection the only declinations that have occurred are under one of two cir- 
cumstances: 

1. Requests for statistics immediately unavailable. I believe such requests 
have always been worked out by mutual agreement. 

2. Requests for confidential information. We sometimes have information 
classified by other agencies for security purposes which we are prohibited 
by law to reveal. We presume your questions would then apply to such 
other agencies rather than to us. We have no authority to make such clas- 
sifications ourselves and have therefore never refused information on that 
ground. Again we sometimes have information from claimants of such a 
nature that we are constrained to regard it as confidential. In such cases 
unless already indicated we request that the consent of claimants be ob- 
tained before revealing it. To the best of my knowledge all such requests 
have been satisfactorily worked out. 

Subject to the foregoing the answer to each of your questions would be “none.” 

It is our desire to cooperate with you and your committee in every particular 
and if the foregoing comments are in any degree inadequate by ail means let 
us know. 

Sincerely yours, 

WHITNEY GILLILLAND, Chairman. 


GENERAL SERVICES ADMINISTRATION, 
Washington, April 12, 1957. 
Hon. THoMaAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D.C. 


Deark Mr. CHAtRMAN: This is in further reference to your letter of April 2, 
1957, in which you inquire how many times since May 17, 1954, this agency has 
refused information to Congressmen and congressional committees. 

To the best of my knowledge, the only information refused during this period 
concerned certain documents that were secured by General Services Adminis- 
tration from Frederick Snare Corp. and Randall Cremer, vice president of that 
corporation. These documents were covered by a subpena issued early in 1956 
by the Special Activities Subcommittee, Committee on Government Operations, 
House of Representatives, Hon. Jack Brooks, chairman, and directed to our then 
Director of Compliance. They were also requested by the Honorable Paul 
Brown, chairman of the Joint Committee on Defense Production. 

GSA declined to produce or furnish the documents because this material had 
been turned over to the Department of Justice and matters relating thereto were 
then under active investigation by that Department. 

Sincerely yours, 
FRANKLIN G. FLoete, Administrator. 


HovusiINnG AND HOME FINANCE AGENCY, 
Washington, D. C., May 1, 1957. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D. C. 

Dear Mr. CHAIRMAN: This will supplement my acknowledgment of April 15, 
responding to the letter of April 2 in which you requested answers to the fol- 
lowing questions : 

1. How many times since May 17, 1954, has your agency refused infor- 
mation to Congressmen or congressional committees? 

2. If there have been instances when information has been withheld, 
when did each occur, and what were the circumstances surrounding such 
occurrences? 
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3. On what basis was the information withheld, in each instance? 

In checking the records of the entire Housing and Home Finance Agency, in- 
cluding the Office of the Administrator, Federal Housing Administration, Public 
Housing Administration, Federal National Mortgage Association, Community 
Facilities Administration, Urban Renewal Administration, and Federal Flood 
Indemnity Administration, we have been able to find only one instance in which 
information was refused a Congressman or congressional committee. 

This instance arose in 1955 when a Congressman introduced a relief bill for 
damages allegedly occasioned by certain housing project contracts and requested 
material from our files regarding the matter. Inasmuch as there was pending 
in the Court of Claims a lawsuit seeking judicially the same relief as that cov- 
ered by the bill, we advised the Congressman on March 28, 1956, and April 12, 
1956, that, since the litigation was under the jurisdiction of the Department of 
Justice, it would appear inappropriate for us to respond to his questions. 

Generally, it is the policy and practice of this Agency to respond to all con- 
gressional requests for information to the fullest extent, and this has been ex- 
pressed in various correspondence, particularly with the House Committee on 
Government Operations. 

If you should desire any further information along these lines, please let me 
know. 

Sincerely yours, 


WALKER MASON, 
Acting Administrator. 


INDIAN CLAIMS COMMISSION, 
Washington, D. C., April 4, 1947. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear SENATOR HENNINGS: In the absence of the Chief Commissioner, I ac- 
knowledge receipt of your letter of April 2, 1957, inquiring whether, since May 
17, 1954, this Commission has refused information to Congressmen or congres- 
sional committees. 

I am glad to say that this Commission has not, since the date stated or at any 
time, refused information to Congressmen or congressional committees. 

Sincerely yours, 
Louis J. O’Marr, 
Acting Chief Commissioner. 


INTERNATIONAL COOPERATION ADMINISTRATION, 
OFFICE OF THE DIRECTOR, 
Washington, D. C., May 16, 1957. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committce on the Judi- 
ciary, United States Senate, Washington, D. C. 


Deak Mr. CHAIRMAN: This is in further reply to your letter of April 2, 1957, 
requesting certain information on the availability of information from this agency 
to congressional committees. 

The basic policy of ICA is to provide Congress as full and complete information 
on the mutual security program as is possible. As is more fully brought out in 
our answer to the questionnaire submitted by the Government Information Sub- 
committee of the House Government Operations Committee (see pp. 287-301 of 
the committee compilation of agency replies dated November 1, 1955), in addition 
to responding to individual inquiries on various subjects, we are almost con- 
tinuously before several congressional committees during each session of Con- 
gress explaining in great detail the full range of our activities. 

The questionnaire of the Government Information Subcommittee sets forth, 
beginning at page 296 (attachment A), the two instances where information 
requested by Congressmen or congressional committees was withheld by the 
Foreign Operations Administration between the dates of May 17, 1954, and 
July 1, 1955. 

On July 1, 1955, the International Cooperation Administration was formed and 
I was appointed Director. There has been only one occasion since that date 
here I have been unable to acceed to a request from a committee of the Con- 

-o=tain information. This was in February 1956, when I did not com- 
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ply with the request of the Senate Permanent Subcommittee on Investigations for 
certain internal documents prepared by an interagency working group making rec- 
ommendations to their superiors for the removal of various items from Interna- 
tional Export Control. I attach hereto a copy of my statement to the subcom- 
mittee explaining the reasons for this action, which goes fully into the nature 
of the request and the detailed basis for my decision (attachment B). 

The only other circumstance that I can recall during the period in question 
of possible relevance to your inquiry was the verbal request by a member of the 
staff of the Subcommittee on International Operations in January 1957 for the 
report of our Internal Audit Staff on Operations in Iran. It was my initial de- 
cision not to accede to this request on the ground that the document was an 
internal subordinate staff recommendation to superior officers, the revelation 
of which to others would in the future jeopardize the anonymity of the authors 
and objectivity of their reporting. Nevertheless, after conversations with the 
chairman of the subcommittee, I released the document in question to the com- 
mittee notwithstanding my misgivings. 

I hope that the above information will be of assistance to your subcommittee. 

Yours very sincerely, 


JOHN B. HOLuister. 


(Following is the material submitted by Mr. Hollister to the Consti- 
tutional Rights Subcommittee :) 


A. Excerpts from replies from Federal agencies to questionnaire submitted 
by the Special Subcommittee on Government Information of the House Commit- 
tee on Government Operations. 


November 1, 1955. 
Page 296: 


* % * * * * * 


3. How many instances have there been between July 1, 1954, and July 1, 
1955, of refusal of information by your agency to— 
(a) Individual Congressmen on request? 

Answer. We know of one instance only. The director of the agency declined 
to answer questions put by Congressman Williams of New Jersey as to the 
political affiliations of appointees within the agency. He subsequently gave his 
reasons for this action in testimony before the House Foreign Affairs Committee 
of which Mr. Williams is a member (hearings, Mutual Security Act 1955, p. 96, 
et seq.). 

















(b) Congressional committees on request? (c) Congressional commit- 
tees upon subpena? 

Answer. (1) Request of Permanent Subcommittee on Investigations in March 
1955 on 8 categories of information was refused on 3 of these categories. These 
were (a) Revised Battle Act lists which had been supplied to the six congres- 
sional committees named in the Battle Act; (b) information on illegal East-West 
trade, which included privileged inter-governmental communications, and infor- 
mation from several Government agencies acting in coordination under this 
program (cases properly cleared for disclosure were declassified and published 
in Battle Act reports to Congress); (¢c) Economic Defense Advisory Committee 
document interpreting National Security Council policy on East-West trade. 

(2) In the spring of this year during the course of an investigation by the 
Senate permanent subcommittee as to the Pakistan grain-storage project, a dis- 
agreement arose between the agency and the subcommittee as to documents to 
be made available to the subcommittee during the course of public hearings. The 
agency had previously permitted the subcommittee investigator to review the 
internal files of the agency on this matter after assurance of the chairman of the 
subcommittee that the investigator was cleared for security, and upon agreement 
that the files would remain in the possession of the agency during this review. 
A request by the subcommittee staff for copies of certain documents in these files 
was refused. 

Later, when the director of the agency reviewed the question with the subcom- 
mittee chairman, 16 of the 20 documents requested were made available. Of the 
remaining 4, 2 were supplied after deletions as to confidential sources were made, 
and 2 after they were shown to the chairman of the subcommittee and with his 
agreement, withheld from the public use because of the confidential information 
contained therein. 

(3) In one instance, a Senate Foreign Relations Subcommittee staff member 
asked whether the agency would make available, if requested, the evaluation 
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reports prepared by teams composed of private citizens. He-.was advised that 
because the private citizens had been urged to state their views frankly in g 
confidential advisory capacity, it would not be proper to transmit them outside 
the executive branch. No committee request was received. 
4. Please outline the instances listed in question 3 where the information 
was refused on the basis of the doctrine of executive communications. 

Answer. On the requests for information on East-West trade, item (c) listed 
above in the answer to question 3(0) and (c) was withheld on the basis of the 
Presidential directive of May 17, 1954, on executive communications. 

As to the requests for documents regarding the Pakistan grain-storage investi- 
gation, no information was withheld. The question involved there related to the 
public use of information contained in the documents requested. 


* * * * * * * 


B. SvaTEMENT OF Mr. JOHN B. HOLuListTer, DiREctToR, INTERNATIONAL COOPERA- 
TION ADMINISTRATION, BEFORE SENATE PERMANENT SUBCOMMITTEE ON INVES- 
TIGATIONS, FEBRUARY 20, 1956 


After full consideration I am sorry to say that I cannot accede to the sub- 
committee’s request, and I hope that you will permit me to give my reasons. 

The cuestion of control of trade with the Communist bloc is a complicated 
one and is, as you know, one of great sensitivity as explained to you by Under- 
Secretary of State Hoover in executive session on February 14. The pressures 
to increase trade brought to bear by some of the countries with which we work 
in the control field is great, and it is obvious that there cannot be disclosed 
publicly the sources of a good deal of the information which affects the de- 
cision as to items which should be under control, nor all the reasons for finally 
making many of these decisions. 

Aside, however, from the question of sensitivity which may affect our for- 
eign relations and may also affect the accomplishment of the desired goals, 
there is presented in the request which your subcommittee has made the fa- 
miliar question of the extent to which a legislative investigating body can in- 
quire, without the consent of an executive, into the advisory processes on which 
an executive bases the decisions which he makes in the course of the per- 
formance of his duties. 

May I summarize the machinery in operation when the controls were elimi- 
nated or downgraded during the summer of 1954, the period in which you are 
interested. There was in existence a so-called international list divided into 
three categories: (1) Items embargoed; (2) items under quantitative con- 
trol; and (3) items under surveillance. These categories were generally ob- 
Served by the other nations with whom we were in agreement. In cooperation 
with some of these other nations negotiations to review this list were carried 
on for some months beginning early in 1954 and culminating in a meeting in 
Paris in August 1954 of the so-called consultative group which establishes the 
international list. The final end result was the removal of certain items from 
the different lists or perhaps downgrading from one category to another. 

International trade control is a matter of foreign relations and the negotia- 
tions relating to such control are the responsibility of the Department of State. 
However, the National Security Council has charged the Secretary of State 
and the Battle Act administrator with the responsibility for coordinating the 
country’s economic defense program, which involves trade controls. In the 
spring and summer of 1954, Harold A. Stassen was Battle Act administrator, 
the position I now hold; Adm. W. S. DeLany was Governor Stassen’s Deputy 
for Mutual Defense Assistance Control, a position he still holds. 

The Economic Defense Advisory Committee (EDAC) was and still is an inter- 
agency committee of experts set up in 1952 as the coordinating and advisory 
organization to assist the Secretary of State and the Battle Act administrator 
in fulfilling their responsibilities in the economic defense field. Admiral DeLany 
is the Chairman of EDAC. 

The Advisory Committee on Export Policy (ACEP) is a committee of experts 
of the Department of Commerce which advises the Secretary of Commerce as 
to his duties with respect to export controls. 

The Joint Operating Committee, or JOC, on which there were representatives 
of the Departments of State, Defense, and Commerce and the Foreign Operations 
Administration, was a working group set up in January 1954 to service both the 
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EDAC and the ACEP. It studied problems referred to it and recommended 
action. 

At the beginning of the negotiations leading up to the list changes of 1954, 
which negotiations lasted for several months, a large amount of intensive study 
was made by the JOC of the items on the international list. After receiving, re- 
viewing, and reconciling where possible the views of the different departments as 
presented by their respective members, the JOC made certain recommendations 
for removal of various items from controls. The list made up from these reconi- 
mendations constituted the base from which the United States negotiators 
worked. I understand that it is this list which I have been requested to submit. 

This list was the most important advisory information available to those in 
charge of the negotiations, but, of course, did not constitute all the factors which 
the negotiators were impelled to consider in reaching the final conclusions as to 
changes in the international list. It is not to be expected that every United 
States initial position will prevail in trade negotiations. The United States nego- 
tiators keep the Government advised of the positions of other countries, facts 
leading to reasons why the United States position will not prevail, reasons why 
concessions should be made, and similar matters. As negotiations proceeded, 
EDAC and JOC were requested to review new facts, reconsider the United 
States position in the light of these facts, and redeitermine the United States 
position. 

It is obvious that the subordinates of an executive must be free to advise their 
superior without being subject to questioning on the subject matter of the advice, 
otherwise there would be a natural reluctance on the part of an advisor to give 
his unbiased views to which his superior is entitled. The recommendations of 
the JOC are definitely in this category. It was the best advice which the group 
of experts were able to give to their superior in the area in which they operated. 
It would seem improper to force the disclosure of their joint conclusions or those 
of any of them individually. 

I have been explaining the part which the JOC took in the negotiations leading 
up to the 1954 changes in the international list. As far as I am concerned, this 
is hearsay. Governor Stassen was the Director of the Foreign Operations 
Administration and was active in these negotiations. You have asked me for the 
reason why certain actions were taken by the negotiators. This is, of course, 
something on which I could not possibly testify. I would assume that the reasons 
for any such action should be the subject of questioning of those who had the 


responsibility for making the final decision and for taking the action under ~ 
investigation. 


INTERNATIONAL COOPERATION ADMINISTRATION, 
ADVISORY COMMITTEE ON VOLUNTARY ForeIGN Arp, 


Washington, D.C., May 8, 1957. 
Hon. Tuomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Deak Mr. CHAIRMAN: Further reference is made to your letter of April 2, 
1957, asking whether this committee has refused information requested by the 
Congress. 

As you know, our committee, its function and staff, have been an integral part 
of ICA since July 1, 1958. Previous to that, we were attached to the Depart- 
ment of State. I am pleased to inform you that since the inception of the 
committee in May 1946 no request for information received from Congressmen 
or congressional committees on matters within this committee’s competence has 
been refused. 

I understand that a separate reply is being prepared to the inquiry which you 
addressed to Mr. Hollister. 

Sincerely yours, 


CHARLES P. Tart, Chairman. 
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INTERNATIONAL DEVELOPMENT ADvVisory Boarp, 
Washington, D. C., April 10, 1956. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: I have been away from the city for almost a week and 
therefore apologize for not having answered your letter of April 2 until now. 

In the 5 years that I have been Chairman of the IDAB, there has been no 
instance in which the Board or any of its members has refused information to 
Congressmen or to congressional committees. 

On the contrary, the members of our staff and of the staffs of the Foreign 
Relations and Foreign Affairs Committees of the Congress have maintained a 
close working relationship. 

If I can be of any further service to your committee, please do not hesitate to 
call upon me. 

Sincerely yours, 


Eric JOHNSTON, 


INTERSTATE COMMERCE COMMISSION, 
Washington, April 15, 1957. 
Hon. THomMaAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR CHAIRMAN HENNINGS: This is in reply to your letter of April 2, 1957, 
requesting answers to the following three questions : 

1. How many times since May 17, 1954, has your agency refused informa- 
tion to Congressmen or congressional committees? 

2. If there have been instances when information has been withheld, 
when did each occur, and what were the circumstances surrounding such 
occurrences ? 

3. On what basis was the information withheld, in each instance? 

I have presented your questions to the Commissioners and to the directors of 
bureaus and heads of offices of the Commission and no instance can be recalled 
when information was refused during the period since May 17, 1954. However, 
on rare occasions, requests have been made for the findings or decision of an 
examiner, a board, a division, or the Commission in proceedings pending before 
the Commission, in advance of the release thereof to the parties and the general 
public. - In those instances, the inquirers were informed that they would be 
furnished copies of such decisions when they are released to the parties and to the 
public. The number of instances and the identity of those making the requests 
are not of record. The reasons for not making available such information in 
advance of the release thereof to the parties and to the public are apparent. 
In most instances, proceedings before this Commission involve the interests 
of a number of parties. As in any quasi-legislative or quasi-judicial proceeding, 
no one interested party is entitled to a special privilege which would be with- 
held from the other parties. Release of the contents of our decisions to all at 
the same time is the only lawful and equitable procedure. 

This Commission makes every effort to furnish fully and promptly information 
requested by Congressmen and congressional committees. I trust that the above 
adequately replies to your questions. If anything further is desired, please call 
on me. 

Sincerely yours, 


OWEN CLARKE, Chairman 


NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS, 
Washington, D. C., April 4, 1957. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Sir: Your letter of April 2, 1957, requested data on the number of times 
since May 17, 1954, the National Advisory Committee for Aeronautics has re 
fused information to Congressmen or congressional committees. 
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The National Advisory Committee for Aeronautics has never refused infor- 
mation to Congresmen or congressional committees since its establishment by 
the Congress as an independent agency by act of March 3, 1915 (38 Stat. 930). 

Sincerely yours, 
J. F. Victory, Executive Secretary. 


NATIONAL CAPITAL HOUSING AUTHORITY, 
Washington, D.C., April 3, 1957. 
Hon. THOMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: In behalf of the Chairman of this Authority, the 
Honorable Robert E. McLaughlin, I submit the following reply to the questions 
contained in your letter of April 2: 

This Authority has never refused information to Congressmen or to con- 
gressional committees. 

Respectfully yours, 
JAMES Rivne, Havecutive Director. 


NATIONAL COMMITTEE FOR THE 
DEVELOPMENT OF SCIENTISTS AND ENGINEERS, 
Washington, D. C., April 4, 1957. 
Hon. THoMAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: I have your letter of April 2 asking whether the 
National Committee for the Development of Scientists and Engineers has re- 
fused information to Congressmen or congressional committees. 

Our committee has refused to give information to no committee and to no 
Congressmen. We were asked to appear only before the Subcommittee on 
Economic Stabilization of the Joint Economic Committee. On December 12, 
1956, I appeared for our committee before that body and made the statement 
of which I enclose a copy. 

Respectfully, 
Howakrp L. BEvis, Chairman. 


(The statement referred to follows :) 


STATEMENT BY Dr. Howarp L. BEvIs, CHAIRMAN OF THE NATIONAL COMMITTEE 
FOR THE DEVELOPMENT OF SCIENTISTS AND ENGINEERS, BEFORE THE SUBCOM- 
MITTEE ON ECONOMIC STABILIZATION OF THE JOINT ECONOMIC COMMITTEE, 
DECEMBER 12, 1956 


My name is Howard L. Bevis. For 16% years I was president of Ohio State 
University. I am now retired as president emeritus. I appear here today as 
Chairman of the President’s National Committee for the Development of Scien- 
tists and Engineers. The creation of this committee was due, I believe in 
part, to the work of your subcommittee which last year held extended hearings 
on the general subject of automation and technological change, and in part, to 
the interest of the Price subcommittee on research and development needs with 
respect to scientists and engineers. 

The President appointed the committee to improve our situation with regard 
to the education and utilization of highly qualified scientists and engineers. The 
President recognized that although the Government has a responsibility for in- 
creasing the supply and improving the quality of our technological personnel, the 
chief responsibility for solution of the problem lies in the concerted action of 
citizens and citizens’ groups. 

To show the variety of groups represented on our Committee, I shall name 
them— 

American Society for Engineering Education 

American Council on Education 

American Association of Land-Grant Colleges and State Universities 
Engineers Joint Council 
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National Education Association 

National Science Teachers Association 

National Association of Secondary School Principals 
National Association of Manufacturers 

United States Chamber of Commerce 

AFL-CIO 

Governor’s Conference, Council of State Governments 
United States Conference of Mayors 

Council of Chief State School Officers 

Social Science Research Council 

American Council of Learned Societies 

American Association for the Advancement of Science 
National Academy of Sciences 

Each group is represented on our Committee through its president or other 
chief officer. 

I understand that your committee is to review developments in the general 
area of automation and technological change which have occurred since hearings 
on this subject were held a year ago. 

Dr. Detlev W. Bronk, who is President of the National Academy of Sciences, 
and in that capacity a member of our Committee, is to testify tomorrow on the 
need for trained scientists as research workers. In view of this, I shall only 
briefly mention the problem of need. Primarily, I want to indicate who we 
pa and what we are trying to do, and how much progress we have made in 

oing it. 

The role of engineers and scientists in our economy is well recognized. Tech- 
nology plays an all-important role in maintaining a rising standard of living for 
our country and in our efforts to remain strong in terms of national security. Be- 
cause of this role of scientists and engineers we believe the work of the National 
Committee to be of prime importance. 

Expanding technology and an expanding economy are constantly producing 
increasing demands for highly qualified scientists and engineers. It is not enough 
to plan for presently estimated needs, for the demand for scientists and engineers 
will accelerate as new discoveries open up areas for further exploration and appli- 
cation. 

The supply of many types of scientists and engineers is insufficient to meet 
current and future requirements, both civilian and military. In America, the 
indispensable combination of qualitatively superior military and civilian tech- 
nology can come only through free, voluntary research. Such research requires 
men and women possessing highly developed professional skills with the op- 
portunity and incentive to use those skills. 

In approaching the task given us by the President we are faced with a number 
of basic facts. 

Because of low birthrates during the depression, the number of college-age 
youth has been at a low ebb during the past few years. We are now in a period 
where college enrollments are rising—the number of teachers is still being 
adversely affected by this period of low birthrates. We must wait for those 
now in college to graduate before we can count on a real increase in the number 
of teachers. 

The rise in college enrollments is due not only to the fact that we are leaving 
the period when enrollments were being held down by low birthrates, but, also, 
because more and more young persons desire a college education. Increased 
family income also enables more young people to go to college. 

Added enrollments in the years ahead will put more strain on existing teacher 
shortages. In many schools, faculties, and facilities already are inadequate for 
handling present enrollments. 

This Committee is specifically charged with the responsibility for increasing 
the supply of engineers and scientists. Nevertheless it is important to increase 
the supply of highly qualified persons in all fields. We do not want to create an 
imbalance in education. 

The President in creating our Committee stated that it was an action group. 
He asked specifically that we do four things: 

1. Assist the Federal Government in identifying the problems associated 
with the development of more highly qualified scientists and engineers. 

2. Enlist the cooperation of all interested individuals and groups in analyz- 
ing the problem and developing programs to deal with it, and to take the 
lead in coordination of interested organizations outside the Federal Govern- 
ment. 
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3. Make available to all interested organizations information on effective 
ways of overcoming the obstacles to the training of more qualified scientists 
and engineers. 

4. Publicize the problem and possible solutions in order to stimulate 
widespread public understanding and support. 

Our first job was to identify the scope and character of our problems. It 
quickly became apparent that the problems were too many, and to diverse, for us 
to approach them all simultaneously. We had to set some priorities, 

We have tried to stimulate action by local private groups. I have already 
pointed out the wide representation on our committee. Because of this member- 
ship, we have been able to get help—effective help, very quickly. In addition, 
because of the national interest in our problems, many local, State, and National 
groups have voluntarily offered their assistance. This has been invaluable. 
Some groups, for example, have helped to publicize our problems and our efforts. 
One valuable form of cooperation has been for specific groups to lend us highly 
qualified persons. 

It is in the area of local action that we believe we can make the most significant 
eontributions. There are at present a number of efforts at the State and local 
levels that show what can be done when local groups—educators, industry, labor, 
government—attack a problem. A notable example is found in Oklahoma. In 
this State a foundation has been established, called Frontiers of Science, to raise 
the level of scientific knowledge and to increase the supply of competent scientific 
personnel. I met with this group recently and was impressed by the wide scope 
and the effectiveness of their program. Other areas getting started along similar 
lines include North Carolina, New Jersey, Detroit, Cleveland, New Orleans, Pitts- 
burgh, Boston, and Milwaukee. 

The problems being attacked by these local groups include: 

1. Improving facilities for teaching. 

2. Providing more science and mathematics teachers. 

3. Improving the technical training of such teachers. 

4. Providing summer employment to enable teachers to acquire additional 
experience and increased earnings. 

5. Upgrading teachers. 

6. Improving teaching methods. 

7. Stimulating student interest in science and mathematics. 

8. Counseling students. 

9. Improving curriculums. 

Stimulating State and local groups in getting started is a significant part of the 
work we are doing. 

Such local action groups need help—particnlarly in the form of ideas and or- 
ganizational guidance. We are documenting experiences and ideas that have 
proved effective. These we are passing on to other local groups and organiza- 
tions. 

As the committee has come to grips with its problems, it has become apparent 
that we need to know more about the occupations and areas where shortages 
now exist and the future outlook. In cooperation with the Department of Labor 
and the National Science Foundation, programs are now going forward that will 
provide on a continuing basis the kind of labor market data that we need. A 
representative of the Department of Labor recently met with the national com- 
mittee to present an appraisal of the existing situation and of anticipated future 
developments. This material will be available in printed form in a few days. 
If this subcommittee so desires, I should be pleased to submit it as soon as it is 
ready. 

It takes time to train an engineer or a scientist. About the only way to do 
something constructive immediately to ease existing shortages is to make more 
effective use of what we have. 

One of our committee’s first acts was to appoint a task force to study the fuller 
use of technical aides to scientists and engineers. This group, after careful 
study and analysis, has developed a program to assist industry in utilizing tech- 
nical aides. As a result of this work we now have another task force working 
on the problem of improving the curriculums of technical schools. 

Similar efforts are now being directed toward two other problems: 

1. The adequacy of salary levels for scientists and engineers, and 

2. The improved utilization of scientists and engineers. 

In both of these cases the work is exploratory—designed primarily to ascer- 
tain whether it might be fruitful to set up task forces. 

We also have a task force on the problem of improving science and mathe- 
matics education in elementary and secondary schools. A proposed program of 
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action has been developed. Primarily action must come from the States and com- 
munities, but the program developed by this task force will be helpful to them. 

A fundamental requirement for the committee’s success is the achievement of 
public understanding. Support and cooperation are necessary from industry, 
labor, scientists and engineers, teachers, parents and students, as well as from the 
general public. 

Efforts to secure this support through publicizing our programs is being directed 
to individual citizen through his local organizations. Direct participation of 
individual citizens and local organizations will generate local news and com- 
munty interest. The committee’s function in this area, we believe, is to supply 
the basic information with which others can carry out-the major publicizing 
activity through established facilities and channels. 

I hope that this brief statement will give you some idea of our problems and 
how we are approaching them. 

I want to express my appreciation to this subcommittee for giving me the 
opportunity to tell you about the national committee and the work that we are 
trying todo. I shall, of course, be glad to respond to any questions. 


NATIONAL LABOR RELATIONS Boarp, 
Washington, D. C., April 11, 1957. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: This is in reply to your letter of April 2, 1957, re- 
questing answers from this agency to questions as set forth in that letter. 

On May 17, 1954, President Eisenhower released a letter he transmitted to the 
Secretary of Defense in which the President, among other things, stated that 
“every executive department or agency must, upon the request of a congressional 
committee, expeditiously furnish information relating to any matter within the 
jurisdiction of the committee, with certain historical exceptions—some of which 
are pointed out in the attached memorandum from the Attorney General.” That 
letter and the Attorney General’s memorandum may be found on page 1981 of a 
document published by the subcommittee of the Committee on Government Opera- 
tions, House of Representatives, 84th Congress, 2d session, entitled “Availability 
of Information From Federal Departments and Agencies, Part 7, Department of 
Defense, Second Section.” It is our understanding that the procedures set forth 
in the President’s foregoing letter are to be used in guiding other executive agen- 
cies in their relations with the Legislature. 

We have endeavored to comply fully with the President’s pronouncement de- 
scribed above. On the basis of the standards announced in such directive, your 
questions may be answered as follows: 

1. This agency has not at any time since May 17, 1954, refused information 
to Congressmen or congressional committees in violation of the letter or spirit 
of the President’s foregoing directive. 

2 and 3. By reason of the answer to question No. 1, these questions have been 
rendered inapplicable. 

Boyp L&EEpoM, Chairman. 


NATIONAL MEDIATION Boarp, 
Washington, D. C., April 4, 1957. 
Hon. THomaAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D.C. 

DEAR SENATOR: This is in response to your letter of April 2, 1957. 

Our answer to the questions therein asked is that at no time since May 17, 
1954, has this agency refused information to Congressmen or congressional 
committees. 

Sincerely yours, 
Rosert O. Boyp, Chairman. 
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NATIONAL SCIENCE FOUNDATION, 
OFFICE OF THE DIRECTOR, 
Washington, D.C. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, United States Senate, Washington, D.C. 

My Dear Senator HENNINGS: This is in reply to your letter of April 2, in 
which you refer to the interest of the Subcommittee on Constitutional Rights in 
the free flow of information to the Congress and the public from a constitutional 
point of view. 

You ask how many times since May 17, 1954, has the National Science Founda- 
tion refused information to Congressmen or congressional committees. The 
Foundation has never refused to give information to individual Congressmen or 
to congressional committees. 

If there is any further information that I can supply, please don’t hesitate to 
call on me. 

Sincerely yours, 
ALAN T. WATERMAN, Director. 


NATIONAL SECURITY TRAINING COMMISSION, 
Washington, D. C., April 5, 1957. 
Hon. THoMAS C. HENNINGs, Jr., 
Chairman, Subecommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

My Drak SENATOR HENNINGS: I have your letter of April 2, 1957, addressed to 
General Sarnoff, Chairman of the National Security Training Commission. 

The National Security Training Commission has never withheld information 
of any kind from any Member of the Congress or from any congressional com- 
mittee. 

If there is any further information which you may desire, please do not hesi- 
tate to call upon us. 

Sincerely, 
MarGARET B. BUCHHOLZ, 
Evecutive Officer. 


PANAMA CANAL CoMPANY, 
Washington, D. C., April 16, 1957. 
Hon. THoMAsS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

leaR SENATOR HENNINGS: This is in response to your letter of April 2, 1957, 
regarding the interest of the subcommittee in the free flow of information to 
Congress and the public from a constitutional point of view. 

To the best of our knowledge, the Panama Canal Company and Canal Zone 
Government have never refused information requested by Congressmen or con- 
gressional committees. 

This response to your first question apparently makes unnecessary comment 
on the other questions contained in your letter. 

Sincerely, 
MERRILL WHITMAN, 
Secretary. 


Post OFFICE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., May 14, 1957. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: This has further reference to your letter of April 2, 1957, 
and my response of April 4, 1957, concerning questions relating to the refusal to 
furnish information requested by Congressmen and congressional committees. 

Iam pleased to make the following answers: 

Question 1. How many times since May 17, 1954, has your agency refused 
information to Congressmen or congressional committees? 
Answer. Once. 
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Question 2. If there have been instances when information has been with- 
held, when did each occur, and what were the circumstances surrounding 
such occurrences ? 

Answer. During the 2d session of the 84th Congress as the then Solicitor 
of the Post Office Department, I declined to furnish to the Subcommittee on 
Legal and Monetary Affairs of the Committee on Government Operations 
of the House of Representatives an internal management document contain. 
ing my opinion with respect to certain findings made in connection with a 
proposed contract for the purchase of motor vehicles. 

Question 3. On what basis was the information withheld, in each instance? 

Answer. The general basis for withholding this document was that it was 
an interdepartmental matter containing my opinions with respect to certain 
proposals then under consideration. It was an interim opinion rendered 
in the planning phase of a proposed program. My final opinion was given 
to the subcommittee. As such, it is an executive paper and I believed it 
was necessary to decline to disclose the text of the opinion. 

In formulating the answers to these questions, I have asked each Assistant 
Postmaster General, the Chief Postal Inspector, and the Director of the Office 
of Research and Engineering to study their records as far back as May 17, 1954, 
and to make answer to me with respect to these three questions. In each in- 
stance, the officials have responded that their records fail to disclose any in- 
stance in which they have declined to furnish information in the possession of the 
Department when it was requested either by Congressmen or congressional com- 
mittees. There have been a few instances in which our Bureau of Finance has 
declined to develop information not immediately available because the cost of 
developing the information would be prohibitive. This has happened on rare 
occasions and apparently without controversy. 

Sincerely yours, 


ABE McGrecor Gorr, General Counsel. 


RAILROAD RETIREMENT BOARD, 
Chicago, Ill., April 19, 1957. 
Hon. THomMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: This will acknowledge receipt of your letter dated 
April 2, 1957, in which you state that the Subcommittee on Constitutional Rights 
has a continuing interest in the free flow of information to Congress and the 
public and inquire how many times since May 17, 1954, the Railroad Retirement 
Board has refused information to Congressmen or congressional committees. 

So far as I have been able to ascertain, there has been no instance since May 
17, 1954, in which the Railroad Retirement Board has refused information to a 
Congressman or congressional committee. 

Sincerely yours, 
How arp W. HABERMEYER, Chairman. 


THE RENEGOTIATION BOARD, 
Washington, D. C., April 4, 1597 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee of the Judiciary, 
The Uniicd States Senate, Washington, D.C. 


My Dear Senator HENNINGS: I have your letter of April 2, 1957, requesting 
an answer to three questions on the furnishing of information to Congressmen 
or congressional committees. 

You ask, first, for the number of times since May 17, 1954, that this agency has 
refused information to Congressmen or congressional committees. In order to 
carry out its responsibilities under the Renegotiation Act of 1951, this Board 
must necessarily rely on defense contractors to submit information to the Board 
voluntarily. Much of this information is of a highly confidential nature involving 
intimate financial data, trade secrets, and other information which a company 
would be reluctant to furnish, unless it had assurance that the information would 
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be kept in the strictest confidence. Thus, the Board has adopted regulations 
governing the release of such information. Section 1480.2 of the Renegotiation 
Board regulations provides in part as follows. 

“Renegotiation agreements, reports, records, files, correspondence, memoran- 
dums and all other data, documents and material (hereinafter referred to gener- 
ally as “documents”) which have been transferred to or have been prepared by 
the Board in connection with any renegotiation proceeding, are the property of the 
Government of the United States. They are in the legal custody of the Board 
and are subject to this part notwithstanding that they may be in the physical 
possession of another agency. They are not to be distributed, nor are their 
contents to be revealed to any person other than as provided in this part or as 
may be prescribed by the Board in any specific instance * * *.” 

Regulations of this type have been in existence since the inception of renegotia- 
tion during World War II, without objection by the committee of either House 
having responsibility for such legislation. These regulations are also well known 
to other congressional committees. 

The Board has never been asked by a Congressman or a congressional commit- 
tee for information which it was unable to furnish because of the restrictions 
in these regulations, nor has the Board had occasion to decline to furnish infor- 
mation on other grounds. 

In view of the above, the other questions in your letter become inapplicable 
to this Board. 

Sincerely yours, 


THOMAS COGGESHALL, 
Chairman. 





SECURITIES AND EXCHANGE COMMISSION, 


Washington, D. C., May 27, 1957. 
Hon. Tnomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 

Dear Senator HENNINGS: In reply to your request of April 2, 1957, the Gen- 
eral Counsel of the Commission has prepared a memorandum answering the 
questions you posed in your letter. This memorandum is enclosed. 

If the Commission can be of assistance at any future time, please do not hesii- 
tate to inform us. 

Sincerely yours, 


J. SINCLAIR ARMSTRONG, 
Chairman. 


MEMORANDUM PREPARED BY THE GENERAL COUNSEL’S OFFICE OF THE SECURI- 
TIES AND EXCHANGE COMMISSION IN RESPONSE TO INQUIRY DATED APRIL 
2, 1957, or Senator THomas C. HENNINGS, JR., CHAIRMAN, SUBCOMMITTEE 
ON CONSTITUTIONAL RiIGHtTs, COMMITTEE ON THE JUDICIARY, UNITED STATES 
SENATE 


Senator Thomas C. Hennings, Jr., chairman of the Subcommittee on Constitu- 
tional Rights, Committee on the Judiciary, United States Senate, requested in 
a letter dated April 2, 1957, that the Commission furnish answers to the follow- 
ing three questions: 

1. How many times since May 17, 1954, has your agency refused informa- 
tion to Congressmen or congressional committees ? 

2. If there have been instances when information has been withheld, 
when did each occur, and what were the circumstances surrounding suck. 
occurrences ? 

3. On what basis was the information withheld, in each instance? 

It has always been the policy of the Commission to cooperate to the fullest 
extent possible in making information available to Members of Congress and 
congressional committees. The Commission, however, is entrusted with the 
performance of law-enforcement functions similar to those performed by the 
FBI, Secret Service, and other Federal law-enforcement agencies. Indeed, the 
courts have equated the Commission’s investigative functions to those performed 
by a grand jury. The Commission also performs quasi-judicial functions snder 
the various statutes administered by it. Accordingly, it is not always possible 
for the Commission to make available at a particular time all information re- 
quested in the detail that might ordinarily be supplied where similar statutory 
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duties are not involved. In these cireumstances, the Commission always has 
endeavored to make an arrangement to supply the requested information at a 
later date or in such form so that it would not interfere with or impede the per- 
formance of these important functions. Thus, on November 4, 1955, in response 
to a request for information from the Commission’s current investigative files 
involving “spectacular” types of fraud, including the names of the companies 
and principals involved, which the subcommittee might expose at hearings, the 
Chairman of the Commission advised Congressman John B. Bennett of the Sub- 
committee on Commerce and Finance of the House Committee on Interstate 
and Foreign Commerce, in part as follows: | 

“* * * Our staffs in Denver, Washington, and New York were instructed to 
cooperate to the fullest extent in providing the subcommittee with appropriate 
material from its files, and to that end and at the request of your staff, we have 
provided memoranda on cases that are illustrative of conditions the Commission 
has uncovered in its study of filings under its regulations A and D. We have 
also furnished Commission opinions and releases and copies of offering circulars 
of such cases, and have prepared and made available various statistical studies,” 


* * * * * * * 


“The requested information concerns material contained in the pending in- 
vestigation files of the Commission. These are not public at the present time. 
For the Commission to release such information in our pending investigation files 
for use in a public hearing of a congressional committee before our investiga- 
tion has been completed might prejudice the prosecution of the matters in the 
event that the cases might later be referred to the Department of Justice for 
criminal prosecution, and might destroy the value of any civil or administrative 
remedies that might be instituted by the Commission and the parties in the par- 
ticular cases. Also, if testimony and statements elicted from witnesses on the 
understanding that the Commission would treat the information as confidential, 
were made public, the ability of the Commission to obtain the cooperation of the 
public in our investigations of violations of the Securities Acts would have the 
opposite effect which you so correctly say is the joint objective of your committee, 
as the legislative agency, and our Commission, as the administrative agency 
charged by the Congress with enforcing the law, namely, ‘to find means, if pos- 
sible, to give the investor better protection.’ ” 

Similarly, on November 10, 1955, the Commission advised Senator Lehman of 
the Senate Committee on Banking and Currency with respect to two Commission 
files which he had requested, in part as follows: 

“With respect to Russell McPhail, this investigation is still open and in prog- 
ress. It has been the consistent policy of the Commission not to release its 
pending investigation files. It has been our belief that such release might impair 
the integrity of the Commission’s investigation process and seriously interfere 
with the Commission's responsibility of appropriate enforcement action, in case 
this becomes necessary. Our staff would however, be happy to discuss the Mc- 
Phail investigation with Mr. Feldman. We do not at present know what in- 
formation he would desire on this subject but it may well be that we can provide 
him with sufficient material in the form of summaries or otherwise to meet his 
needs. A similar procedure was followed this spring in connection with infor- 
mation about certain investigations which was desired by your committee in 
connection with certain phases of the stock market study with mutually satis- 
factory results.” 

“With respect to your request to see our files in the Libby, McNeill & Libby 
proxy contest, we have been served by the defendants in 8S. FE. C. v. Mitchell May, 
Jr., et al., litigation arising out of that contest, with a notice of appeal in the 
Court of Appeals for the Second Cireuit from the entry of a secondary injunction 
obtained in that case. Since this matter is still in litigation, it is the Commis- 
sion’s view, with which I am sure you will agree, that it would be inappropriate 
to disclose those files or discuss this case outside the court. Immediately upon 
the termination of the litigation. we will, of course, welcome your committee's 
review of our files.” 

So far as we are aware, on only one occasion since May 17, 1954, has the 
Commission been unable to release information insisted upon by a Congressman 
or congressional committee. This instance occurred in connection with testimony 
being given before the Anti-Monopoly Subcommittee of the Senate Committee on 
the Judiciary. In July of 1955 the Chairman of the Commission in testifying 
before this committee was asked certain questions about conferences and com- 
munications relative to quasi-judicial proceedings under the Public Utility 
Holding Company Act of 1935, one aspect of which was pending before the 
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Commission and another aspect of which was pending on appeal. In accordance 
with advice of Attorney General Brownell received through the Office of the 
President, the Chairman took the position that during the pendency of such 
proceedings he was not free to respond to the suhgommittee’s inquiry. However, 
also in accordance with the advice of Attorney General Brownell and in the light 
of developments indicating that the quasi-judicial proceedings would presently 
be terminated by reason of a substantial change in circumstances, the Commission 
determined that these conferences and communications should be made fully 
available to the subcommittee pursuant to its request. Chairman Armstrong 
thereafter testified with respect thereto. Similarly, in November 1954, the Com- 
mission gave the Antimonopoly Subcommittee all the information that it re- 
quested relating to a completed phase of a related matter, although it had de- 
clined to supply such information previously while the matter was pending. 

Chairman Armstrong was also asked questions by the subcommittee about a 
conversation with Sherman Adams, assistant to the President, on July 13, 1955. 
As the record shows (hearings before the Subcommittee on Antitrust and Mo- 
nopoly Legislation of the Committee on the Judiciary, on S. Res. 61, pt. 2, pp. 
751-752, and 987) he advised the subcommittee that the conversation related 
solely to his responsibilities under the principles expressed in President Eisen- 
hower’s letter of May 17, 1954, to the Secretary of Defense (hearing id., pt. 1, 
pp. 881-332) which was made applicable to these hearings by Attorney General 
Brownell’s letter of July 12, 1955, to Chairman Armstrong and instructions from 
the President’s special counsel (hearings id., pt. 1, pp. 378-879, pt. 2, p. 756) and . 
further that the conversation did not relate to the Commission’s quasi-judicial 
proceedings under the Public Utility Holding Company Act. 

With respect to the above, it should be emphasized that the Chairman of the 
Commission was specifically instructed by the Attorney General through the 
President’s special Counsel that he was not to testify concerning this particular 
conversation, since it was within the executive privilege of the executive branch 
of the Government. Accordingly, it was impossible for the Chairman to testify 
as to this matter, since the privilege belonged to and could only be waived by 
the Executive himself. 


SMALL BUSINESS ADMINISTRATION, 
Washington, D. C. April 5, 1957. 
Hon. THoMaAs (C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: In response to your inquiry of April 2, 1957, the 
answer is “none” to your question: “1. How many times since May 17, 1954, has 
your agency refused information to Congressmen or congressional committees?” 
The answers to questions 2 and 3 therefore are in the negative. 

Sincerely yours, 
WENDELL B. BARNES, Administrator. 


SMITHSONIAN INSTITUTION, 
Washington, D. C., April 8, 1957. 
Hon. THoMas (C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: In reply to your letter of April 3, 1957, I am pleased 
to report that the Smithsonian Institution has never refused to give information 
to Congressmen and congressional committees. 

Sincerely yours, 
LEONARD CARMICHAEL, Secretary. 


SUBVERSIVE ACTIVITIES CONTROL BOARD, 
Washington, D. C., April 8, 1957. 
Hon. THoMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 


Judiciary, United States Senate, Washington, D. C. 
My Drar Senator HENNINGS: This refers to your letter of April 2, 1957, 


which submits questions concerning the flow of information to Congress, 


25740—58—pt. 1—— 2S 
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In reply to the substantive question propounded, there has been no instance, to 
the Board’s knowledge, when it has declined to submit information to Congregs. 
a or congressional committees since May 17, 1954, or at any time before that 

ate. * 

Being a purely quasi-judicial agency, all Board action and proceedings before 

it area matter of public record, This, of course, excludes its deliberations. 
Sincerely yours, 


DorotHy McCuLLoucH LEE, Chairman. 


UNITED STATES TARIFF COMMISSION, 
Washington, D.C., April 9, 1957. 
Hon. THomAsS C. HENNINGS, Jr., 
Chairman, Committee on the Judiciary, 
United States Senate. 


Deak SENATOR HENNINGS: In reply to your letter of April 2, 1957, I am glad 
to advise you that, so far as the Commission is aware, no instance has arisen 
since May 17, 1954, in which the Commission has refused to furnish informa- 
tion requested by Members or committees of Congress. 

Please be assured of our desire to furnish any further information which may 
be available and to cooperate fully with your committee. 

Sincerely yours, 
Epeark B. Brossarp, Chairman. 


THE SECRETARY OF THE TREASURY, 
Washington, D.C., May 28, 1957. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


DeaR Mr. CHAIRMAN: Further reference is made to your identical letters of 
April 2, 1957, addressed to various officials of this Department, concerning the 
furnishing or refusal to furnish information to Members of Congress or con- 
gressional committees. 

You know of the many constituent bureaus and offices in this Department. 
In checking with them we find that in the 3 years covered by your inquiries 
scores of officials have testified before almost as many committees and their 
testimony covers many hundreds of pages. It has not been possible to review 
this testimony in detail. We also find that there have been many hundreds of 
requests from individual Congressmen, most of these addressed to the Internal 
Revenue Service. 

We have not required either testimony or correspondence to be routed through 
a single office. For this reason we do not have available the records and in- 
formation which would enable us to provide with certainty the information which 
you have requested. 

The current check of the constituent bureaus and offices of this Department 
has not brought a report of any instance in which information has been refused 
to Members of Congress or congressional committees, except where disclosure was 
prohibited by law, as in the case of information from tax returns. 

In a few cases requests have been resolved as the result of discussions with 
the Members or committees making them, upon explanation of the nature of 
the information involved and the problems within the Department. For example, 
when testifying before the Subcommittee on Antitrust and Monopoly of the 
Senate Judiciary Committee, the Comptroller of the Currency was asked whether 
he could indicate what bank mergers had been disapproved merely on the grounds 
of their competitive effect; when the Comptroller explained that it was desired 
to keep that information confidential for the sake of the banks, the matter was 
dro ; 

tie oor desire to cooperate with Members and committees in supplying them 
with information they need, and we believe that our objectives in this direction 
have in large part been achieved. 

Sincerely yours, 
Frep ©. SCRIBNER, Jr., 
Acting Secretary of the Treasury. 
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TENNESSEE VALLEY AUTHORITY, 
Knozville, Tenn., April 26, 1957. 
Hon. THomMas C. HENNINGS Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, Senate Office Building, Washington, D.C. 


Deak SENATOR HENNINGS: In response to your request of April 2, I am glad 
to report that TVA has examined its files and finds no instance in which this 
agency has refused information to Congressmen or congressional committees 
since May 17, 1954, the date you specify. 

Sincerely, 
HERBERT D. VoceL, Chairman of the Board. 






VETERANS’ ADMINISTRATION, 
Washington, D. C., May 8, 1957. 
Hon. THoMaAsS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the 
Judiciary, United States Senate, Washington, D. C. 


Dear Senator HenninGS: Further reference is made to your letter of April 2, 
1957, regarding the disclosure of information to Congressmen or congressional 
committees. 

Upon receipt of your request a survey among Department heads and top staff 
officials in Central Office was conducted for the purpose of securing information 
upon which to answer the questions set forth in your letter. The attached 
answers are based on that survey. 

I trust that the answers prove helpful to the subcommittee in its considera- 
tion of this matter. 

Sincerely yours, 
JOHN S. Patrerson, Deputy Administrator 
(For and in the absence of H. V. Higley, Administrator). 


EXHisit A 
QUESTIONS AND ANSWERS 


1. How many times since May 17, 1954, has your agency refused information 
to Congressmen or congressional committees? 

Answer. No statistical data are maintained. However, there have been iden- 
tifled in Central Office some 11 instances since May 17, 1954, which are considered 
to come within the scope of this inquiry. 

2. If there have been instances when information has been withheld, when did 
each occur, and what were the circumstances surrounding such occurrences? 

Answer. (a) There were received 8 requests during the period May 6, 1955- 
July 29, 1955, from a subcommittee of the Committee on Post Office and Civil 
Service, United States Senate, for the personnel and security files, including all 
correspondence, documents, and records in connection with the employment of 
certain individuals in the Veterans’ Administration. The requests for the files 
were not acceded to by the Veterans’ Administration; however, in each case a 
detailed summary of all personnel action was furnished the subcommittee. 

(b) At hearings before a subcommittee of the Committee on Post Office and 
Civil Service, United States Senate, August 31, 1955, Mr. D. F. Peterson, of this 
agency, in the course of his testimony before that committee (hearings on S. Res. 
20, 84th Cong., pt. I, pp. 605-616) declined (pp. 611-612) to furnish informa- 
tion concerning certain internal actions in a security case. 

In the course of his testimony before that subcommittee on September 27, 1955 
(hearings on S. Res. 20, 84th Cong., pt. I, pp. 858-872), the Administrator of 
Veterans’ Affairs declined (p. 859) to furnish portions of individual security files. 

(c) In a letter to the chairman, Committee on Government Operations, Senate 
Permanent Subcommittee on Investigations, United States Senate, dated Septem- 
ber 23, 1955, the Veterans’ Administration advised the committee that it could 
not release copies of numerous internal memorandums, notes, and other papers 
in the Veterans’ Administration files, all pertaining to certain named schools 
or institutions approved by the appropriate agencies of various States for the 
training of veterans under title II of the Servicemen’s Readjustment Act of 
1944 (58 Stat. 287) as amended (38 U. S. C., ch. 12A) and the Veterans’ Read- 
justment Assistance Act of 1952 (66 Stat. 663) as amended (38 U.S. C., 901 et 
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seq.). However, after consultation with committee counsel, certain papers iden. 
tified as capable of release were furnished to comply with the committee's 
expressed needs. 

3. On what basis was the information withheld, in each instance? 

Answer. (a) The authority for the denial of information in 2 (a) above, was 
based on Executive Order No. 10450, April 27, 1953, “Security Requirements for 
Government Employment” (3 C. F. R., 1953 Supp., p. 72), as amended. 

Executive Order No. 10501, November 5, 1953, “Safeguarding Official Informa- 
tion in the Interests of the Defense of the United States” (3 C. F. R., 1953 Supp., 
p. 115). 

Doctrine of separation of powers between executive and legislative branches of 
the Government. (See memorandum of the Attorney General forwarded by the 
President to the Secretary of Defense and White House press release dated 
May 17, 1954 (vol. 100, pt. 5, Congressional Record, pp. 6621-6623) ). 

Veterans’ Administration Regulations 700-717, copies enclosed. 

(b) The authority for the denial of information in 2 (b) above, is the same 
as 3 (a) above. 

(ce) The authority for the denial of information in 2 (c) above, was based on 
doctrine of separation of powers between executive and legislative branches of 
the Government. (See the mentioned memorandum of the Attorney General.) 


ExHIsBITt B 


(The following regulations were submitted to the Constitutional 
Rights Subcommittee by the Veterans’ Administration :) 


THE Security PROGRAM OF THE VETERANS’ ADMINISTRATION PURSUANT TO 
EXECUTIVE OrDER 10450 [as AMENDED] 


700. Purpose.—The purpose of the regulations governing the security pro- 
gram of the VA is to more nearly define the responsibilities and duties of VA 
personnel under Executive Order 10450, [as amended by Executive Order 10491, 
10548, and 10550], and to generally implement such Executive orders to assure 
proper execution thereof. (September 20, 1955.) 


EMPLOYMENT AND RETENTION IN EMPLOYMENT 


701. DEeFINITIONS.—For the purpose of the VA security regulations the fol- 
lowing definitions apply: 

(A) The term “national security” relates to the protection and preservation 
of the military, economic, and productive strength of the United States, includ- 
ing the security of the Government in domestic and foreign affairs, against or 
from espionage, sabotage, and subversion, and any and all other illegal acts 
designed to weaken or destroy the United States. (July 21, 1953.) 

(B) The term “sensitive position” shall mean any position in the VA the oe- 
cupant of which could bring about, because of the nature of the position, a ma- 
terial adverse effect on the national security. Such positions shall include, but 
shall not be limited to, any position the occupant of which (1) may have ac- 
cess to [classified defense information bearing the classification of “Top Secret,” 
“Secret,” or “Confidential,”"] or any other information or material having a di- 
rect bearing on the national security, and (2) may have opportunity to com- 
mit acts directly or indirectly adversely affecting the national security. ‘Sep- 
tember 20, 1955.) 

702. Poticy.—-It is the policy of the VA, pursuant to Executive Order 10450, 
[as amended], to employ and to retain in employment only those persons whose 
employment or retention in employment is found to be clearly consistent with 
the interests of the national security. (September 20, 1955.) 

703. SECURITY STANDARDS. 

(A) No person shall be employed, or retained as an employee, in the VA un- 
less the employment of such person is clearly consistent with the interests of the 
national security. (July 21, 1953.) ; 

(B) Information regarding an applicant for employment, or an employee, in 
the VA which may preclude a finding that his employment or retention in em- 
ployment is clearly consistent with the interests of the national security shall re- 
late, but shall not be limited, to the following : 

(1) Depending on the relation of the Government employment to the national 


security : 
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(a) Any behavior, activities, or associations which tend to show that the 
individual is not reliable or trustworthy. ; : ann ‘ 

(b) Any deliberate misrepresentations, falsifications, or omissions of material 

s. ? 
Pie) Any criminal, infamous, dishonest, immoral, or notoriously disgraceful 
conduct, habitual use of intoxicants to excess, drug addiction, or sexual per- 
version. (July 21, 1953.) i ; 

(ad) [Any illness, including any mental condition, of a nature which in the 
opinion of competent medical authority may cause significant defect in the judg- 
ment or reliability of the employee, with due regard to the transient or con- 
tinuing effect of the illness and the medical findings in such case.] (September 
20, 1955. ) Za 

(e) Any facts which furnish reason to believe that the individual may be 
subjected to coercion, influence, or pressure which may cause him to act contrary 
to the best interests of the national security. 

(2) Commission of any act of sabotage, espionage, treason, or sedition, or at- 
tempts thereat or preparation therefor, or conspiring with, or aiding or abetting, 
another to commit or attempt to commit any act of sabotage, espionage, treason, 
or sedition. 

(3) Establishing or continuing a sympathetic association with a saboteur, spy, 
traitor, seditionist, anarchist, or revolutionist, or with a espionage or other secret 
agent or representative of a foreign nation, or any representative of a foreign 
nation whose interests may be inimical to the interests of the United states, or 
with any person who advocates the use of force or violence to overthrow the 
Government of the United States or the alteration of the form of government of 
the United States by unconstitutional means. 

(4) Advocacy of use of force or violence to overthrow the Government of the 
United States, or of the alteration of the form of government of the United States 
by unconstitutional means. 

(5) Membership in, or affiliation or sympathetic association with, any foreign 
or domestic organization, association, movement, group, or combination of per- 
sons Which is totalitarian, Fascist, Communist, or subversive, or which has 
adopted, or shows, a policy of advocating or approving the commission of acts 
of force or violence to deny other persons their rights under the Constitution of 
the United States, or which seeks to alter the form of government of the United 
States by unconstitutional means. 

(6) Intentional, unauthorized disclosure to any person of security informa- 
tion, or of other information disclosure of which is prohibited by law, or willful 
violation or disregard of security regulations. 

(7) Performing or attempting to perform his duties, or otherwise acting, so 
as to serve the interests of another government in preference to the interests of 
the United States. (July 21, 1953.) 

[(8) Refusal by the individual, upon the ground of constitutional privilege 
against self-incrimination, to testify before a congressional committee regarding 
charges of his alleged disloyalty or other misconduct.] (September 20, 1955.) 


704. SECURITY INVESTIGATIONS. 


(A) Security investigations conducted pursuant to [Executive Order 10450, as 
amended, and] the regulations governing the security program of the VA shall be 
designed to develop information as to whether employment or retention in em- 
ployment by the VA of the person being investigated is clearly consistent with 
the interests of the national security. (September 20, 1955.) 

(B) Every appointment made within the VA shall be made subject to investi- 
gation. The scope of the investigation shall be determined in the first instance 
according to the degree of adverse effect the occupant of the position sought to 
be filled could bring about, by virtue of the nature of the position, on the national 
security, but in no event shall the investigation include less than a national 
agency check (including a check of the fingerprint files of the Federal Bureau 
of Investigation) and written inquiries to appropriate local law-enforcement 
agencies, former employers and supervisors, references, and schools and colleges 
attended by the person under investigation: Provided, That to the extent author- 
ized by the Civil Service Commission a less investigation may suffice with respect 
to per diem, intermittent, temporary, or seasonal employees, or aliens employed 
outside the United States. Should information develop at any stage of investiga- 
tion indicating that the employment of any such person may not be clearly con- 
sistent with the interests of the national security, there shall be conducted with 
respect to such person a full field investigation, or such less jnvestigation as shall 
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be sufficient to enable the Administrator of Veterans’ Affairs to determine 
whether retention of such person is clearly consistent with the interests of the 
national security. (July 21, 1953.) 

(C) [Any person requiring limited security clearance for access to “Conf- 
dential” defense information or material under the provisions of VA Regulation 
715 (D) will be subject to investigation to include an up-to-date national agency 
check and replies to written inquiries.] (September 20, 1955.) 

[(D)] No sensitive position in the VA shall be filled or occupied by any person 
with respect to whom a full field investigation has not been conducted : Provided, 
That a person occupying a sensitive position at the time it is designated as such 
may continue to occupy such position pending the completion of a full field in- 
vestigation, subject to the other provisions of the regulations governing the secur- 
ity program of the VA: And provided further, That in case of emergency a sensi- 
tive position may be filled for a limited period of time by a person with respect 
to whom a full field preappointment investigation has not been completed if the 
Administrator of Veterans Affairs finds that such action is necessary in the 
national interest. Such finding shall be made a part of the record of the person 
concerned. (September 20, 1955.) 

[(E)] Whenever a security investigation being conducted with respect to 
an employee of the VA develops information relating to any of the matters de- 
scribed in VA Regulation 703 (B) (2) through [(8) ], or indicates that an em- 
ployee [may be subjected] to coercion, influence, or pressure [which may cause 
him] to act contrary to the interests of the national security, the matter shall be 
referred to the Federal Bureau of Investigation for a full field investigation, 
(September 20, 1955.) 

[(F)] Investigation reports received from the Civil Service Commission or 
the Federal Bureau of Investigation shall be evaluated by the Director of Secur- 
ity of the VA [hereinafter referred to as the Director).] (September 20, 1955.) 

705. SUSPENSION AND TERMINATION. 

(A) Suspensions made under the authority conferred by the act of August 26, 
1950, 64 Stat. 476 [(PL 733, 81st Cong., 5 U. S. C. 22-1),] will be made by the 
Administrator or [the Deputy Administrator.] (September 20, 1955.) 

(B) Upon receipt of an investigative report containing apparently derogatory 
information relating to any of the matters described in VA Regulation 703 (B), 
the Director [ ] will immediately evaluate the report from the standpoint 
of the national security. [In addition to the security standards set forth in 
VA Regulation 703 (B).] factors that will be taken into consideration in mak- 
ing the determination [ ] will include, but will not be limited to: (1) 
the seriousness of the derogatory information developed; (2) possible access, 
authorized or unauthorized, of the employee to [classified defense] information 
or material; and (3) opportunity by reason of the nature of the position for com- 
mitting acts adversely affecting the national security. (September 20, 1955.) 

[(C)(1)] If the Director determines that the information is not derogatory 
or that, within the contemplation of the [act of August 26, 1950, 64 Stat. 476] 
(PL 733, 81st Cong., 5 U. 8. C. 22-1), Executive Order 10450, [as amended] and 
these regulations, the retention in employment of the employee is clearly con- 
sistent with the interests of the national security, he will make a written certifi- 
cate to that effect and forward it to the Personnel Officer concerned. 

[(2)] If the Director is of the opinion that the information is derogatory to the 
extent that retention of the employee Emay] not [be] clearly consistent with 
the [interests of the] national security, he will refer the case to the [General 
Counsel (hereinafter called the Legal Officer) or his designee.] 

[(3)] If the Legal Officer concurs, the [case will be forwarded to the Deputy 
Administrator for consideration under VA Regulation 705 (A) supra.J (Sep 
tember 20, 1955.) 

{£(D)(1)] If the Legal Officer is in disagreement with the Director and if 
the clearance of the employee cannot be resolved after consultation by the Legal 
Officer and the Director, the entire case will then be reviewed by a three-mal 
committee composed of high-level management or administrative personnel of 
the VA. Selection of the three-man committee will be made by the Deputy Ad- 
ministrator from a panel of VA employees designated by the Administrator. 
This committee will consider the entire record in the case and freely consult 
with both the Legal Officer and the Director or his staff. Where the decision 
to clear or suspend the employee may possibly be resolved by an informal col- 
ference with the employee, such conference by the committee should be held. 

[£(2)] This committee is empowered to [conclude that the continued em- 
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ployment of the individual is] clearly consistent with the interests of the na- 
tional security, [and if, by majority vote the committee so decides, the Direc- 
tor will issue the necessary certificate of clearance.} 

{£(3)] When by majority decision the committee determines that the em- 

oyee’s retention [may] not [be] clearly consistent with the interests of 
the] national security, [the committee’s decision, together with the complete 
record of the case, including investigative reports, will be forwarded to the Dep- 
uty Administrator for consideration under VA Regulation 705 (A) supra]. (Sep- 
tember 20, 1955.) 

{(B) The decision of the committee will be in writing, including a statement 
of the basic reasons for the conclusion reached, and will be signed by all members 
of the committee. If there be a dissent from the decision of the committee, the 
dissenting member will indicate before his signature the phase “I dissent” and 
will prepare and submit a separate statement of reasons, showing wherein he 
disagrees with the majority decision.]_ (September 20, 1955.) 

[(F)] In case the employee is suspended, [he will be so notified immediately] 
by the Director in writing [which shall include the reasons for his suspension 
and a statement of charges.] Such notice will be as specific and detailed as 
security considerations, including the need for protecting confidential sources 
of information, permit. [The letter of reasons for suspension and charges shall 
be subject to amendment within 30 days of issuance. An employee entitled to 
a hearing shall be informed in the statement of charges of his right (1) to 
a hearing, if desired, (2) to be represented by counsel of his choice, (3) to 
present witnesses and offer other evidence in his own behalf and in refutation of 
the charges brought against him, and (4) to cross-examine any witness offered in 

rt of the charges.] (September 20, 1955.) 

(G)] A suspended employee shall have the right to submit to the Director 
within 30 days after receipt of notice of his suspension [and charges, or within 
30 days after receipt of any amendment thereto, his answer refuting or explaining 
the stated reasons for suspension and charges, together with statements, affi- 
davits and other documentary evidence in support thereof. His answer, together 
with such statements or other evidence submitted in support of the answer,J 
shall be considered jointly for sufficiency by the Legal Officer or his designee and 
the Director. At this point, if the Legal Officer and the Director agree, a cer- 
tificate of clearance will be issued by the Director. If, however, in the opinion 
of either or both the [Legal Officer or the Director, the answer does not refute 
the charges as issued, and if the employee is not entitled to a hearing, or irre- 
spective of entitlement to a hearing should the employee fail within the specified 
period to answer the letter of suspension and charges, their individual recom- 
mendations or a joint recommendation, as indicated, will be submitted to the 
Administrator through the Deputy Administrator for disposition of the case.] 
(September 20, 1955.) 

{(H) If, in the opinion of either or both the Legal Officer or the Director, the 
answer does not refute the charges as issued or if no answer is received within 
the specified period and if the employee is a] citizen of the United States and a 
permanent or indefinite appointee who has completed his probationary or trial 
period [and has timely submitted a request for a hearing,] a hearing board com- 
posed of at least three impartial, disinterested persons will be selected in accord- 
ance with the procedure set forth in VA Regulation 708. The hearing board will! 
be selected and set up, if at all possible, within 45 days of the date of the em- 
ployee’s suspension. [If the employee does not within the specified time submit 
arequest for a hearing or a statement expressly waiving a hearing, the case will 
proceed without hearing to final determination in accordance with VA Regula- 
tion 705 (H1) on the basis of the evidence and information currently of record.J 
(September 20, 1955.) 

£(1)(1)] The hearing shall be conducted in accordance with the procedure 
set forth in VA Regulation 709. The Administrator will be represented during 
the hearing by a legal representative designated by the Legal Officer. The func- 
tion of the legal representative shall be to see that the whole case is presented 
impartially to the board; to give legal advice and assistance to the board as 
required: [and to advise the employee, if he is not represented by counsel, as to 
his rights under the act of August 26, 1950, Executive Order 10450, as amended, 
and the pertinent regulations.] The decision of the hearing board shall be in 
Writing and shall be signed by all members of the board. The original and all 
copies of the decision shall be sent to the Director. 

(2) The Director will forward the recommendation of the board to the Deputy 
Administrator. If the recommendation is favorable to the employee and the 
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Deputy Administrator concurs, he may direct that a certificate of clearance be 
issued to the employee by the Director. If he does not concur, or in any cage 
wherein the recommendation of the board is adverse to the employee, the Deputy 
Administrator shall refer the file to the Administrator who will decide the mat- 
ter upon the entire record, including such comment or recommendation as he may 
request. The Administrator will make his determination of the case as follows: 

(a) If he finds that reinstatement of the suspended employee in the position 
from which he has been suspended is clearly consistent with the interests of 
the national security, he will direct that a certificate of clearance be issued by 
the Director. 

(b) If he does not find that reinstatement in the position from which he has 
been suspended will be clearly consistent with the interests of the national ge- 
curity, but that employment of the suspended employee in another position in 
the VA is clearly consistent with the interests of the national security, he may 
direct that the employee be restored to duty in such other position. 

(c) If he finds that reinstatement of the suspended employee to any position 
in the VA is clearly inconsistent with the interests of the national security, he 
will direct that the employment of the employee be terminated. 

(3) Whenever the recommendations are adverse with respect te a person who 
has been cleared previously under Executive Order 10450, as amended, by the 
head of another agency, the case will be returned to the Director for immediate 
consultation with appropriate representatives of the agency involved to make cer- 
tain that all relevant information has been given consideration and that the 
security standards have been properly applied. The results of this consultation 
will be approved in writing by the Administrator and recorded in the files of the 
Security Service. If the consultation discloses a conflict in evaluation which can- 
not be resolved, the assistance of the Division of Internal Security, Department 
of Justice, will be solicited and if, after further consultation, the conflicting 
evaluation cannot be resolved, the Administrator will be so informed in order 
that he may consult with the head of the agency concerned. (September 20, 
1955. ) 

(4) The final decision made by the Administrator [if adverse,] shall con- 
sist in findings of fact based upon all the evidence in the file and the recom- 
mendations of the board and the officials hereinbefore specified, the specific con- 
clusions that consequently the continued employment of the suspended person 
would be inconsistent with the national security, and that his appointment is 
terminated. [If the facts indicate also that the suspended person is a member 
or has been a member during the period of his Federal employment of an or- 
ganization which may come within the purview of either section 9A of the Hatch 
Act, 53 Stat. 1148, or any appropriation act restriction, the Director, Security 
Service, will upon receipt of the Administrator’s Decision, refer the case to the 
Legal Officer for his consideration as to violation of any statute or appropria- 
tion act. If the Legal Officer is of the opinion that a statute or appropriation 
act has been violated, the case will again be referred to the Administrator and 
if the Administrator determines that the employee did in fact violate any such 
statute or appropriation act, his decision will so state and also direct that no 
further payment of salary shall be made contrary to the provisions of the Hatch 
Act, or that no further payment of salary shall be made and recovery shall be 
had of any salary paid contrary to the provisions of the applicable appropria- 
tion act.] (December 14, 1955.) 

(5) The employee will be furnished a written statement, including the basic 
reasons for the conclusion reached, of the decision of the Administrator. 
(September 20, 1955) 

(J) Copies of all notices of personnel action taken in security cases shall be 
supplied at once by the Personnel Officer to the Civil Service Commission. 
(September 20, 1955) 

706. READJUDICATION OF CERTAIN CASES.—The Director will review all cases of 
employees of the VA with respect to whom there has been conducted a full field 
investigation under Executive Order 9835 of March 21, 1947. After such further 
investigation as may be appropriate, such of those cases as have not been adjudi- 
cated under a security standard commensurate with that established by Execu- 
tive Order 10450 of April 27, 1953, and the regulations governing the security 
program of the VA will be readjudicated in accordance with the said act of 
August 26, 1950, and the VA security regulations. (July 21, 1953) 

707. REEMPLOYMENT OF EMPLOYEES WHOSE EMPLOYMENT HAS BEEN TERMI 
NATED.-—No person whose employment has been terminated by any department 
or agency other than the VA under or pursuant to the provisions of the said act 
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of August 26, 1950, or pursuant to the said Executive Order 9835 or any other 
security or loyalty program shall be employed in the VA unless the Administra- 
tor finds that such employment is clearly consistent with the interest of the na- 
tional security and unless the Civil Service Commission determines that such 
person is eligible for sueh employment. The finding of the Administrator and 
the determination of the Civil Service Commission will be made a part of the 
personnel record of the person concerned. (July 21, 1953) 

708. S®cURTTY HEARING BOARDS. 

(A) Security hearing boards of the VA will be composed of not less than three 
civilian officers or employees of the Federal Government, selected by the Ad- 
ministrator from rosters maintained for that purpose by the Civil Service Com- 
mission in Washington, D. C., and at regional offices of the Commission. (July 
21, 1953) 

(B) No officers or employee of the VA will serve as a member of a security 
hearing board hearing the case of an employee of the VA. (July 21, 1953) 

(C) No person will serve as a member of a security hearing board hearing the 
case of an employee with whom he is acquainted. (July 21, 1953) 

(D) The Administrator, on the recommendation of the Director, will nomi- 
nate civilian officers or employees of the VA to the security hearing board rosters 
maintained by the Civil Service Commision. (September 20, 1955) 

(E) Officers and employees nominated to security hearing board rosters main- 
tained by the Civil Service Commission, both in and outside of Washington, D. C., 
will be persons of responsibility, unquestioned integrity, and sound judgment. 
Each such nominee shall have been the subject of a full field investigation, and 
his nomination shall be determined to be clearly consistent with the interests 
of the national security. (July 21, 1953) 

(F) The Director and Managers of field stations shall, whenever appropriate, 
provide stenographic facilities to the security hearing boards of the VA when 
needed to provide an accurate stenographic transcript of the hearing. (July 
21, 1953) 

(G) The Director will be responsible for the preparation of the charges 
against the employee to he presented to the security hearing board. The Ad- 
ministrator will be represented at the hearing by a person designated by the 
Legal Officer. Such representative shall not act as prosecutor, but will aid the 
board in its determination as to procedure, and, if desired by an employee not 
represented by counsel, will advise the employee of his rights before the board. 
(September 20, 1955) 

709. HEARING PROCEDURE. 

(A) Hearing before security hearing boards will be conducted in an orderly 
manner, and in a serious, businesslike atmosphere of dignity and decorum, and 
will be expedited as much as possible. (July 21, 1953) 

(B) Testimony before the hearing boards will be given under oath or affirma- 
tion (July 21, 1953). 

(C) The hearing board will take whatever action is necessary to insure the 
employee of a full and fair consideration of his case. The employee will be 
informed by the board of his right (1) to participate in the hearings, (2) to be 
represented by counsel of his choice, (3) to present witnesses and offer other 
evidence in his own behalf and in refutation of the charges brought against him, 
and (4) to cross-examine any witness offered in support of the charges (July 
21, 1953). 

(D) Hearings will be opened by the reading of the letter setting forth the 
charges against the employee, and the statements and affidavits by the employee 
in answer to such charges. (July 21, 1953) 

(E) Both the VA and the employee may introduce sueh evidence as the hear- 
ing board may deem proper in the particular case. Rules of evidence will not 
be binding on the board, but reasonable restrictions shall be imposed as to the 
relevancy, competency, and materiality of matters considered, so that the 
hearings will not be unduly prolonged. If the employee is, or may be, handicapped 
by the nondisclosure to him of confidential information or by lack of opportunity 
to cross-examine confidential informants, the hearing board will take that fact 
into consideration. If a person who has made charges against the employee and 
who is not a confidential informant is called as a witness but does not appear, his 
failure to appear will be considered by the board in evaluating such charges, as 
well as the fact that there can be no payment for travel of witnesses (July 21, 
1953). 

(F) The employee or his counsel will have the right to control the sequence 
of witnesses called by him. Reasonable cross-examination of witnesses by the 
employee or his counsel will be permitted (July 21, 1953). 
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(G) The hearing board will give due consideration to documentary evidence 
developed by investigation, including party membership cards, petitions bearing 
the employee’s signature, books, treatises, or articles written by the employee, 
and testimony by the employee before duly constituted authorities. The fact that 
such evidence has been considered will be made a part of the transcript of the 
hearing (July 21, 1953). 

(H) Hearing boards may, in their discretion, invite any person to appear at 
the hearing and testify. However, a board will not be bound by the testimony 
of such witness by reason of having called him, and will have full right to cross. 
examine him (July 21, 1953). 

{I1) Hearing boards will conduct the hearing proceedings in such manner ag 
to protect from disclosure information affecting the national security or tending 
to disclose or compromise investigative sources of methods (July 21, 1953). 

(J) Complete verbatim stenographic transcript will be made of the hearing 
by qualified reporters, and the transcript will constitute a permanent part of 
the record. Upon request, the employee or his counsel will be furnished 

J a copy of the transcript of the hearing (December 14, 1955). 

(K) The board will reach its conclusion and base its determination on the 
transcript of the hearing, together with such confidential information as it may 
have in its possession. The board, in making its determination, will take into 
consideration the inability of the employee to meet charges of which he has 
not been advised, because of security reasons, specifically or in detail, or to 
attack the credibility of witnesses who do not appear. The decision of the 
board will be in writing and will be signed by all members of the board. The 
original and all copies of the decision of the board, together with the complete 
record of the case, including investigative reports, will be sent to the Director 
(Sept. 20, 1955). 

(L) Hearings shall be private. There shall be present at the hearing only 
the members of the hearing board, the stenographer or stenographers, the en- 
ployee, his counsel, agency employees concerned, and the witnesses. Witnesses 
shall be present at the hearing only when actually giving testimony (July 21, 
1952). 

710. VIOLATIONS OF LAW TO BE REPORTED TO DIVISION OF INTERNAL SECURITY, 
DEP.RTMENT OF JUSTICE.—AI] violations of law as disclosed in the investigations 
or proceedings under the security program should be reported immediately 
through the General Counsel to the Division of Internal Security, Department 
of Justice (Sept. 20, 1955). 

711. RePporT OF FINAL ACTION IN CASES INVOLVING FULL FIELD INVESTIGATIONS.— 
The Director will, as soon as possible and in no event later than 90 days after 
receipt of the final investigative report on an employee subject to a full field 
investigation under the provisions of this regulation and Executive Order 10450, 
#8 amended, advise the Commission as to the action taken with respect to such 
employee (Sept: 20, 1955). 

712. SECURITY REGULATIONS DO NOT REPLACE DISCIPLINARY PROCEDURE.—NOoth- 
ing contained in VA Regulations 700 to 712 inclusive, will supersede existing 
regulations or instructions governing disciplinary action, including dismissals 
from the service (Sept. 20, 1955). 
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715. SAFEGUARDING OFFICIAL INFORMATION IN THE INTERESTS OF THE DEFENSE 
OF THE UNITED STATES, EXECUTIVE ORDER 10501, NOVEMBER 5, 1953. 

(A) Under the provisions of Executive Order 10501, official information which 
requires protection in the interests of national defense shall be limited to three 
categories of classification, which in descending order of importance shall carry 
one of the following designations: “Top Secret,” “Secret,” or “Confidential.” 
No other designation shall be used to classify defense information, including 
military information, as requiring protection in the interests of national defense, 
except as expressly provided by statute. (August 19, 1954.) 

(B) The purpose of these Regulations (VA Regulations 715-717) is to pre 
scribe criteria for the safeguarding of classified defense information or material, 
in custody of the Veterans Administration, as an aid in the preservation of the 
ability of the United States to protect and defend itself against all hostile or 
destructive action by covert or overt means, including espionage as well as 
military action. (August 19, 1954.) 

(C) The Criminal Code relating to Espionage and Censorship, 18 U. S. C. 7%, 
provides : 
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“Whoever, being entrusted with or having lawful possession or control of any 
document, writing, code book, signal book, sketch, photograph, photographic 
negative, blueprint, plan, map, model, instrument, appliance, note, or informa- 
tion, relating to the national defense, (1) through gross negligence permits the 
same to be removed from its proper place of custody or delivered to anyone in 
violation of his trust, or to be lost, stolen, abstracted, or destroyed, or (2) having 
knowledge that the same has been illegally removed from its proper place of 
eustody or delivered to anyone in violation of his trust, or lost, or stolen, 
abstracted, or destroyed, and fails to make prompt report of such loss, theft, 
abstraction, or destruction to his superior officer— 

“Shall be fined not more than $10,000 or imprisoned not more than ten years, 
or both.” 

Accordingly, each person employed by or serving in an official capacity with 
the Veterans’ Administration, who has occasion to come into possession of 
classified information, is individually responsible for exercising vigilance and 
discretion in conforming with such act, Executive Order 10501, VA Regulation 
703 (B) (6), and in applying the appropriate security regulations governing the 
use, handling, and safekeeping of classified information and material. (August 
19, 1954.) 

(D) All positions involving the handling of ‘Top Secret,” “Secret,” or “Con- 
fidential’’ classified defense material or information shall be designated as 
sensitive. No person will be entitled to knowledge or permitted to have possession 
of, or access to, classified defense information unless such person is the incum- 
bent of a designated sensitive position and has been the subject of a full field 
investigation pursuant to VA Regulation 704 (C) and granted security clearance 
by the office of Director of Security: [Provided, That limited security clearance 
for access to “Confidential” defense information or material, may, if otherwise 
proper, be granted by the Director of Security on the basis of an up-to-date 
national agency check and replies to written inquiries to any person not the in- 
ecumbent of a designated sensitive position who is required in the national interest 
to participate in emergency relocation and related planning.] In an emergency, 
a sensitive position may be filled for a limited period of time by a person with 
respect to whom a full field investigation has not been completed, if such action 
is believed to be necessary in the national interest. In such instances, a full state- 
ment of the emergent need will be given to the Director of Security for consider- 
ation and recommendation to the Administrator. (June 2, 1955.) 

716. VETERANS’ ADMINISTRATION AUTHORITY TO CLASSIFY ELIMINATED.—Sec- 
tion 2, Executive Order 10501, limits authority for the original classification of 
defense information or material to those departments and agencies of the execu- 
tive branch having direct responsibility for national defense. The Veterans 
Administration is not one of such agencies. Therefore, there is no authority for 
the original classification of defense information or material by a VA official or 
employee. (August 19, 1954.) 

717. RESPONSIBILITIES. 

(A) Director of Security.— 

(1) The Director of Security [ J is responsible for the overall implementa- 
tion of Executive Order 10501 and the administration of the VA security program 
in accordance therewith, including the issuance of such additional instructions 
relative to the safeguarding of classified defense information as may be required 
to insure that classified defense information in custody of the Veterans Adminis- 
tration is properly safeguarded. (June 2, 1955.) 

(2) The Director of Security is responsible for maintenance within the 
Veterans Administration of active training and orientation programs for em- 
ployees concerned with classified defense information to insure that such person- 
nel are cognizant of their individual responsibilities for exercising vigilance and 
care in complying with the provisions of Executive Order 10501. 

(3) The Director of Security has overall responsibility for the protection and 
safeguarding of classified defense information in custody of the Veterans Admin- 
istration, including supervision of security activities in Central Office and field 
stations and the inspection of facilities, equipment, and operations for compliance 
with VA regulations, standards, and procedures. 

(4) The Director of Security is responsible for the establishment and main- 
tenance of necessary controls to insure the proper handling and safeguarding 
of classified defense information or material transmitted to the Veterans’ Admin- 
istration by other Government departments and agencies, including the estab- 
lishment and maintenance of direct channels of communication with Managers 
(Security Officers) of VA field stations on all matters arising in connection with 
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the VA security program as administered under Executive Order 10450, as 
amended by 10491 and 10531, and Executive Order 10501.] (August 19, 1954.) 

C(B) Department Heads, Assistant Administrators, and Comparable Officials 
in Central Office, and Managers (Security Officers) of VA Field Stations.— 

(1) The Chief Medical Director, Deputy Administrators, Assistant Adminis. 
trators, and comparable officials in Central Office, and Managers (Security 
Officers) of VA field stations are responsible for the proper control, maintenanee, 
and safeguarding of classified defense information and material in their posses. 
sion or in the possession of those of their subordinates authorized to receive it in 
accordance with VA Regulation 715 (D). 

(2) The Chief Medical Director, Deputy Administrators, Assistant Adminis. 
trators, and comparable officials in Central Office, and Managers (Security Offi. 
cers) of VA field stations, in cooperation with the Director of Security, will 
insure that all VA regulations, policies, and procedures governing the adminis- 
tration of the VA security program under Executive Order 10501 are invariably 
applied.J (August 19, 1954.) 

[(C) Individual Responsibility—Each individual authorized access to classi- 
fied defense information is personally responsible for familiarizing himself with 
and adhering to these Regulations, Executive Order 10501, and any other appli- 
cable VA regulations or instructions pertaining to the protection and safeguarding 
of classified defense information.] (August 19, 1954.) 


VETERANS’ EpUCATION APPEALS BOARD, 
Washington, D. C., April 19, 1957. 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: Reference is made to your inquiry of April 2, 1957, 
regarding congressional requests for information from the Veterans’ Education 
Appeals Board. 

As you know, this Board conducts administrative adjudications pertaining to 
disputes arising out of educational contracts with the Veterans’ Administration 
and we operate under sections 5 through 11 of the Administrative Procedure 
Act. As such, our records are open to public inspection at any time. Hence, it 
would be rare that an oceasion would arise when information concerning’ the 
records or actions of the Board would be refused to anyone and especially to 
Members of Congress or congressional committees. 

We know of no occasion before or since May 17, 1954, where Members of Con- 
gress have been refused requested information. 

Sincerely yours, 

E. L. Arpin, Member, Presiding. 


APPENDIX EXHIBIT 17 


Sevecrep Cases in Wuicu INForRMATION Has Been Wirunecp From 
CoNRGESS BY THE Executive DerarTMENT 


By Mary Louise Ramsey, Michael Daniels, American Law Division, the Library 
of Congress, Legislative Reference Service, October 21, 1955— Revised May 1, 1956 
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I. Information concerning conduct of foreign affairs. 
Il. Charges of misconduct and investigative reports. 
ItI. Confidential information pertaining to members, actions, or deliberations of the 
executive departments. 


I. INFORMATION CONCERNING CONDUCT OF FOREIGN AFFAIRS 


February 26, 1794: In submitting to the Senate correspondence between the 
United States Minister to France and the Republic of France, and between the 
Minister and the State Department, President Washington withheld “those 
particulars which, in my judgment, for public considerations, ought not to be 
communicated” (1 Richardson, Messages and Papers of the Presidents (1896) 
152). The resolution requesting the information was unqualified (Senate Jour- 
nal, 3d Cong., 1st sess., 26). 
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March 30, 1796: President Washington refused to furnish to the House of 
Representatives a copy of the instructions to the Minister of the United States 
who negotiated the treaty with the King of Great Britain, together with the cor- 
respondence and other documents relative to the treaty. By resolution the House 
had requested these papers, except such as any existing negotiations rendered im- 
proper to be disclosed. President Washington denied the right to demand and 
receive any of the papers, saying (1 Richardson, op. cit., supra, 194) : 

“The nature of foreign negotiations requires caution, and their success must 
often depend on secrecy ; and even when brought to a conclusion a full disclosure 
of all the measures, demands, or eventual concessions which may have been 
proposed or contemplated would be extremely impolitic, for this might have a 
pernicious influence on future negotiations, or produce immediate inconveniences, 
perhaps danger and mischief, in relation to other powers. The necessity of such 
caution and secrecy was one cogent reason for vesting the power of making 
treaties in the President, with the advice and consent of the Senate, the principle 
on which that body was formed confining it to a small number of members. To 
admit, then, a right in the House of Representatives to demand and to have 
as a matter of course all the papers respecting a negotiation with a foreign 
power would be to establish a dangerous precedent. 

“It does not occur that the inspection of the papers asked for can be relative 
to. any purpose under the cognizance of the House of Representatives, except 
that of an impeachment, which the resolution has not expressed. I repeat that 
I have no disposition to withhold any information which the duty of my 
station will permit or the public good shall require to be disclosed; and, in fact, 
all the papers affecting the negotiation with Great Britain were laid before 
the Senate when the treaty itself was communicated for their consideration 
and advice.” 

April 3, 1798: President John Adams transmitted to both Houses, in com- 
pliance with a request of the House of Representatives, certain instructions 
to and dispatches from the envoys extraordinary of the United States to the 
French Republic, but omitted “some names and a few expressions descriptive of 
the persons” (1 Richardson, op. cit., supra, 265). The resolution requesting the 
information was unqualified (Senate Journal, 5th Cong., 2d sess., 249). 

December 28, 1832: The House of Representatives had requested the President 
to communicate to it, so far as in the President’s opinion was consistent with the 
public interest, correspondence between the United States and the Republic of 
Buenos Ayres and instructions given to the United States charge d’affairs there. 
President Jackson replied that since negotiations with that country had only been 
suspended and not broken off, it would “not be consistent with the public interest 
to communicate the correspondence and instructions requested by the House so 
long as the negotiation shall be pending” (2 Richardson, op. cit. supra, 1172). 

March 2, 1833: The Senate had requested the President to inform it, if not in- 
compatible with the public interest, what negotiations had been carried on with 
Great Britain over the northeastern boundary, and what agreements had been 
made with the State of Maine with reference to such settlement. President Jack- 
son informed the Senate that negotiations with Great Britain were in progress 
and that in the meantime it was not deemed compatible with the public interest 
to communicate the conditional arrangements made with the State of Maine 
(2 Richardson, op. cit., supra, 1200). 

January 6, 1835: The House of Representatives requested information con- 
cerning negotiations for the settlement of the northeastern boundary, if not in- 
compatible with the public interest (House Journal, 23d Cong., 2d sess. 135). 
President Jackson advised the House that it would be incompatible with the 
public interest to communicate it (2 Richardson, op. cit., supra, 1346). At the 
next session, he furnished this information to the Senate, declaring that “as the 
negotiation was undertaken under the special advice of the Senate, I deem it im- 
proper to withhold the information which that body has requested, submitting to 
them to decide whether it will be expedient to publish the correspondence before 
the negotiation has been closed” (2 Richardson, op. cit., supra, 1449). 

February 6, 1835: The House of Representatives had requested the President to 
communicate to it, if not incompatible with the public interest, certain corre- 
spondence with the Government of France, and dispatches from the United States 
Minister to Paris. President Jackson furnished extracts from certain dispatches, 
but “being of the opinion that the residue of the dispatches of that Minister can- 
not at the present be laid before the House consistently with the public interest” 
declined to transmit them (2 Richardson, op. cit., supra., 1348). 
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February 26, 1842: The House of Representatives had requested the President 
to communicate to it, if not incompatible with the public interest, the state of the 
negotiations with Great Britain in relation to the northeastern boundary ang 
all correspondence on the subject not previously communicated. Tyler withheld 
the information, saying that “in my judgment no communication could be made 
by me at this time on the subject of its resolution without detriment or danger 
to the public interests” (3 Richardson, op. cit., supra, 1954). 

June 20, 1842: The House of Representatives had requested the President to 
furnish “‘so far as may be compatible with the public interest” a copy of the 
quintuple treaty between the five powers of Europe for the suppression of the 
African slave trade and certain correspondence with respect to it. President 
Tyler replied that he had not received an authentic copy of the treaty and that 
“in regard to the other papers requested, although it is my hope and expectation 
that it will be proper and convenient at an early date to lay them before Con- 
gress, * * * yet in my opinion a communication of them to the House of Repre- 
sentatives at this time would not be compatible with the public interest” (3. 
Richardson, op. cit., supra, 2011). 

August 23, 1842: The Senate had requested the President to communicate, go 
far as he might deem it compatible with the public interests, what measures, if 
any, had been taken to obtain recognition by the Mexican Government of certain 
claims of American citizens. President Tyler replied that “In the present state 
of the correspondence and of the relations between the two governments on these 
important subjects, it is not deemed consistent with the public interest to com- 
municate the information requested. The business engages earnest attention 
and will be made the subject of a full communication to Congress at the earliest 
practicable period” (3 Richardson, op. cit., supra, 2032). 

December 23, 1842: The Senate had requested information concerning negotia- 
tions with Great Britain for settlement of the Northwest boundary, if not incon- 
sistent with the public interest (Senate Journal, 27th Cong., 3d sess. 44). Presi- 
dent Tyler replied that measures had been taken to settle the dispute and that 
“under the circumstances I do not deem it consistent with the public interest 
to make any communication on the subject” (8 Richardson, op. cit., supra, 2063). 

May 18, 1844: The House of Representatives had requested the President to 
cause to be communicated copies of instructions given to the commanding officers 
of the squadron stipulated by the treaty with Great Britain to be kept off the 
coast of Africa for the suppression of the slave trade, and also copies of the in- 
structions given by the British Government to their squadron stipulated by the 
same treaty. President Tyler informed the House that “in my opinion it would 
be incompatible with the public interests to communicate to that body at this 
time copies of the instructions referred to” (3 Richardson, op. cit., supra, 2178). 

June 1844: The Senate had requested the President to lay before it confiden- 
tially a copy of the instructions to the American Minister to England concerning 
title to and occupation of Oregon, and a copy of correspondence between this 
Government and that of Great Britain on the subject, if not incompatible with 
the public interest. President Tyler declared that “in the present state of the 
subject matter to which the resolution refers, it is deemed inexpedient to com- 
municate the information requested by the Senate” (3 Richardson, op. cit, 
supra, 2180). The Senate renewed its request on December 11, 1844, but Presi- 
dent Tyler again stated that “tas the negotiation is still pending, the information 
sought for cannot be communicated without prejudice to the public service” (id. 
at 2214). 

April 20, 1846: The House of Representatives had requested the President to 
cause to be furnished an account of all payments made on President’s certificates 
from the fund appropriated by law for contingent expenses of foreign intercourse 
from March 4, 1841, until the retirement of Daniel Webster from the Depart- 
ment of State. The only qualification stated in the resolution was the proviso 
that “no document or matter is requested to be furnished by the foregoing 
resolution which, in the opinion of the President, would improperly involve the 
citizen or subject of any foreign power” (House Journal, 29th Cong., 1st sess. 
653). Polk declined to furnish the information. Citing the law which provided 
for private and confidential expenditures from such appropriation, he wrote (3 
Richardson, op. cit., supra, 2281, 2282-2285) : 


* * » * * * ® 


‘“* * * The President in office at the time of the expenditure is made by the 
law the sole judge whether it shall be public or private. 


a e * * * 7 & 


matter: 
except 
justice. 
should 
office b 
and shi 
and pa 
the ins 
power < 

Janu 
nished 
called | 


not fail 
two Cou 

“gs * 
cireum: 
contain 

July 
munica 
commis 
with M 
pinion 





FREEDOM OF INFORMATION IN GOVERNMENT 431 


“* * * Under the direct authority of an existing law, he has exercised the 
power of placing these expenditures under the seal of confidence, and the whole 
matter was terminated before I came into office. An important question arises, 
whether a subsequent President, either voluntarily or at the request of one 
pranch of Congress, can without a violation of the spirit of the law revise the 
acts of his predecessor and expose to the public view that which he had deter- 
mined should not be ‘made public.’ If not a matter of strict duty, it would 
certainly be a safe general rule that this should not be done. Indeed, it may 
well happen, and probably would happen, that the President for the time being 
would not be in possession of the information upon which his predecessor acted, 
and could not, therefore, have the means of judging whether he had exercised 
his discretion wisely or not. The law requires no other voucher but the Presi- 
dent’s certificate, and there is nothing in its provisions which requires any ‘en- 
tries, receipts, letters, vouchers, memorandums, or other evidence of such pay- 
ments’ to be preserved in the executive department. The President who makes 
the ‘certificate’ may, if he chooses, keep all the information and evidence upon 
which he acts in his own possession. If, for the information of his successors, he 
shall leave the evidence on which he acts and the items of the expenditures which 
make up the sum for which he has given his ‘certificate’ on the confidential 
files of one of the executive departments, they do not in any proper sense be- 
cme thereby public records. They are never seen or examined by the ac- 
counting officers of the Treasury when they settle an account of the ‘President’s 
certificate.’ * * * 

a * a me % + * 


“It may be alleged that the power of impeachment belongs to the House of 
Representatives, and that, with a view to the exercise of this power, that House 
has the right to investigate the conduct of all public officers under the Govern- 
ment. This is cheerfully admitted. In such a case the safety of the Republic 
would be the supreme law, and the power of the House in the pursuit of this 
object would penetrate into the most secret recesses of the executive departments. 
It could command the attendance of any and every agent of the Government, 
and compel them to produce all papers, public or private, official or unofficia! and 
to testify on oath to all facts within their knowledge. But even in a case of that 
kind they would adopt all wise precautions to prevent the exposure of all such 
matters the publication of which might injuriously affect the public interest, 
except so far as this might be necessary to accomplish the great ends of public 
justice. If the House of Representatives, at the grand inquest of the Nation, 
should at any time have reason to believe that there has been malversation in 
fice by an improper use or application of the public money by a public officer, 
and should think proper to institute an inquiry into the matter, all the archives 
and papers of the executive departments, public or private, would be subject to 
the inspection and control of a committee of their body and every facility in the 
power of the Executive be afforded to enable them to prosecute the investigation.” 

January 12, 1848: Without the usual qualification that information be fur- 
lished if compatible with the public interest, the House of Representatives had 
talled upon the President to furnish the instructions and orders issued to Mr. 
Slidell prior to or subsequent to his departure for Mexico as Minister Plenipoten- 
tiary of the United States. President Polk refused to furnish the information 
saying (4 Richardson, op. cit., supra, 2415, 2417): 

“* * * The information called for respects negotiations which the United 
States offered to open with Mexico immediately preceding the commencement of 
the existing war. The instructions given to the Minister of the United States 
relate to the differences between the two countries out of which the war grew and 
the terms of adjustment which we were prepared to offer to Mexico in our anxiety 
toprevent the war. These differences still remain unsettled, and to comply with 
the call of the House would be to make public through that channel, and to com- 
nunicate to Mexico, now a public enemy engaged in war, information which could 
tot fail to produce serious embarrassment in any future negotiation between the 
two countries. 

“* * * T regard it to be my constitutional right and my solemn duty under the 
tireumstances of this case to decline a compliance with the request of the House 
contained in their resolution.” 

July 29, 1848: To a request from the House of Representatives that he com- 
nunicate, if not inconsistent with the public interest, copies of instructions to 
mmissioners appointed to conduct negotiations for ratification of the treaty 
vith Mexico, as amended by the Senate, President Polk replied that “in my 
inion it would be ‘inconsistent with the public interests’ to give publicity to 
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these instructions at the present time” (4 Richardson, op. cit., supra, 2452). At 
the next session the House again called for these documents and the President 
transmitted them on February 8, 1849 (Id. at 2529). 

December 15, 1851: Upon receipt of a request from the Senate to furnish to 
the Senate, if not inconsistent with the public interest, information concerning 
the seizure of the American steamship Prometheus by a British vessel of war, 
and the measures taken to vindicate the honor of the country, the President 
transmitted extracts from a communication giving the facts of the case, but 
without the instructions given to the United States Minister in London. He 
declared that “Sufficient time has not elapsed for the return of any answer to 
this dispatch from him, and in my judgment it would at the present moment 
be inconsistent with the public interest to communicate these instructions. A 
communication, however, of all the correspondence will be made to the Senate 
at the earliest moment at which a proper regard to the public interest will 
permit” (4 Richardson, op. cit., supra, 2675). 

May 29, 1852: The Senate had requested, without qualification, the papers and 
proofs on file in any of the executive department touching a claim of Samuel A. 
Bilden & Co. against the Mexican Government (Senate Journal, 32d Cong., Ist 
sess., 395). The President forwarded all the files of the State Department 
with respect to this claim except those of a diplomatic character. As to the 
latter President Fillmore wrote that “As the claim referred to as a subject 
of negotiation with the Mexican Government, it is not deemed expedient at this 
juncture to make public the documents which have been reserved” (4 Richard- 
son, Op. cit., supra, 2687). 

August 14, 1852: The Senate had requested the President to inform it, if not 
incompatible with the public interests, whether any propositions had been made 
by the King of the Sandwich Islands to transfer the sovereignty of those islands 
to the United States. President Fillmore replied that on June 12 last, he had 
received a similar resolution from the Senate adopted in executive session, to 
which he had returned an answer stating that in his opinion a communication 
of the information requested at that juncture would not comport with the public 
interest. “Nothing has since transpired,” he wrote, “to change my views on that 
subject and I therefore feel constrained again to decline giving the information 
asked” (4 Richardson, op. cit., supra, 2695). 

January 14, 1863: The House of Representatives had requested the Secretary 
of State to communicate to it, if not in his judgment incompatible with the public 
interest, information concerning our relations with New Granada, and what 
negotiations, if any, had been had with General Herran of the country. President 
Lincoln replied to the resolution giving a résumé of developments in New 
Granada. However, with respect to official communications with General Her- 
ran, he stated that “No definitive measure or proceedings has resulted from these 
communications, and a communication of them at present would not, in my 
judgment, be compatible with the public interest” (5 Richardson, op. cit., supra, 
3350). 

January 26, 1866: The Senate had requested the President to communicate, 
if in his opinion not inconsistent with the public interest, communications from 
certain military officers “in regard to the present condition of affairs on the 
southeastern frontier of the United States, and especially in regard to any viola- 
tion of neutrality on the part of the army now occupying the right bank of the 
Rio Grande.” President Johnson withheld the requested papers, on the ground 
that the publication of the correspondence at that time was not consistent with 
the public interest (5 Richardson, op. cit., supra, 3575). 

February 26, 1887: The Senate had requested information relative to the 
seizure and sale of the American schooner Rebecca, at Tampico, and the resig- 
nation of the Minister of the United States to Mexico, if not incompatible with 
the public interest (Senate Journal, 49th Cong., 2d sess., 185). President Cleve- 
land replied that “It is not thought compatible with the public interests to publish 
the correspondence in either case at the present time” (7 Richardson, op, cit. 
supra, 5123). 

April 26, 1892: The Senate had requested the President, if not incompatible 
with the public interest, to inform it what steps had been taken toward securing 
an international conference on the use of silver. President Harrison declared 
that “in my opinion, it would not be compatible with the public interest to lay 
before the Senate at this time the information requested, but that at the earliest 
moment after definite information can properly be given all the facts and any 
correspondence that may take place will be submitted to Congress” (8 Richard 
son, op. cit., supra, 5674). 
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February 11, 1896: The House of Representatives had directed the Secretary 
of State to communicate to it, if not inconsistent with the public interests, copies 
of all correspondence relating to affairs in Cuba since February 1895. President 
Cleveland transmitted a communication from the Secretary of State and such 
portions of the correspondence requested as he deemed it not inconsistent with 
the public interest to communicate (8 Richardson, op. cit., supra, 6098). 

May 23, 1896. The Senate had requested the copy of a protocol with Spain 
and copies of certain correspondence with that country, if not incompatible 
with the public service (Senate Journal 54th Cong., 1st sess., 314). President 
Cleveland furnished a copy of the protocol, but refrained from sending the corre- 
spondence, saying that it would be incompatible with the public service to do 
so (8 Richardson, op. cit., supra, 6101). 

July 11, 1930. The Senate had requested the President, if not incompatible 
with the public interest, to submit all letters, cablegrams, minutes, memoran- 
dums, instructions, dispatches, and all records, files, and other information touch- 
ing the negotiation of the London Naval Treaty. President Hoover refused to 
send these papers to the Senate, saying (73 Congressional Record 108) : 

“This treaty, like all other international negotiations, has involved statements, 
reports, tentative and informal proposals as to subjects, persons, and governments 
given to me in confidence. The Executive, under the duty of guarding the in- 
terests of the United States, in the protection of future negotiations, and in 
maintaining relations of amity with other nations, must not allow himself to 
become guilty of a breach of trust by betrayal of these confidences. He must 
not affront representatives of other nations, and thus make future dealings with 
those nations more difficult and less frank. To make public in debate or in the 
press such confidences would violate the invariable practice of nations. It would 
close to the United States those avenues of information which are essential for 
future negotiations and amicable intercourse with the nations of the world. I am 
sure the Senate does not wish me to commit such a breach of trust. 

“T have no desire to withhold from the Senate any information having even 
the remotest bearing upon the negotiation of the treaty. No Senator has been 
refused an opportunity to see the confidential material referred to, provided only 
he will agree to receive and hold the same in the confidence in which it has 
been received and held by the Executive. A number of Senators have availed 
themselves of this opportunity. I believe that no Senator can read these docu- 
ments without agreeing with me that no other course than to insist upon the 
maintenance of such confidence is possible. And I take this opportunity to re- 
peat with the utmost emphasis that in these negotiations there were no secret or 
concealed understandings, premises, or interpretations, nor any commitments 
whatever except as appear in the treaty itself and in the interpretive exchange 
of notes recently suggested by your Committee on Foreign Affairs, all of which 
are now in the hands of the Senate. 

“In view of this, I believe that to further comply with the above resolution 
would be incompatible with the public interest.” 


II. CHARGES OF MISCONDUCT AND INVESTIGATIVE REPORTS 


January 22, 1807: The House of Representatives had requested the President 
to furnish information touching an illegal combination of private individuals 
against the peace and safety of the Union, except such as he deemed the public 
welfare to require not to be disclosed (House Journal, 9th Cong., 2d sess. 533). 
President Jefferson, in reply, detailed the activities of Aaron Burr, but did not 
mention the names of other alleged participants. This omission he explained as 
follows (1 Richardson, op. cit., supra, 412) : 

“* * * The mass of what I have received in the course of these transactions 
is voluminous, but little has been given under the sanction of an oath so as to 
constitute formal and legal evidence. It is chiefly in the form of letters, often 
containing such a mixture or rumors, conjectures, and suspicions as renders it 
difficult to sift out the real facts and unadvisable to hazard more than general 
outlines, strengthened by concurrent information or the particular credibility of 
the relator. In this state of the evidence, delivered sometimes, too, under the 
restriction of private confidence, neither safety nor justice will permit the 
exposing names, except that of the principal actor, whose guilt is placed beyond 
question.” 

January 10, 1825: The House of Representatives had requested the President 
to lay before Congress, so far as he deemed compatible with the public interest 
charges against certain naval officers (House Journal, 18th Cong., 2d sess. 102). 
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President Monroe refused to submit the documents. He explained (2 Richardson, 
op. cit., supra, 847) : 

“* * * In consequence of several charges which have been alleged against 
Commodore Stewart, touching his conduct while commanding the squadron of the 
United States on that sea, it has been deemed proper to suspend him from duty 
and to subject him to trial on those charges. It appearing also that some of those 
charges have been communicated to the Department by Mr. Prevost, politica 
agent at this time of the United States at Peru, and heretofore at Buenos Ayres 
and Chile, and apparently with his sanction, and that charges have likewise been 
made against him by citizens of the United States engaged in commerce in that 
quarter, it has been thought equally just and proper that he should attend here, 
as well to furnish the evidence in his possession applicable to the charges ex- 
hibited against Commodore Steward as to answer such as have been exhibited 
against himself. 

“In this stage the publication of those documents might tend to excite preju- 
dices which might operate to the injury of both. It is important that the public 
servants in every station should perform their duty with fidelity, according to the 
injunction of the law and the orders of the Executive in fulfillment thereof. It 
is peculiarly so that this should be done by the commanders of our squadrons, 
especially on distant seas, and by political agents who represent the United 
States with foreign powers, for reasons that are obvious in both instances. It is 
due to their rights and to the character of the Government that they be not cen- 
sured withont just cause, which cannot be ascertained until, on a view of the 
charges, they are heard in their defense, and after a thorough and impartial 
investigation of their conduct. Under these circumstances it is thought that a 
communication at this time of those documents would not comport with the 
public interest nor with what is due to the parties concerned.” 

February 10, 1835: The Senate had requested the President to inform it of the 
charges, if any, made against the official conduct of Gideon Fitz, which caused 
his removal from office as surveyor general south of the State of Tennessee, 
President Jackson took the position that the Senate’s call for information was 
unconstitutional and refused to furnish it. He wrote (2 Richardson, op. cit., 
supra, 1351): 

“This is another of those calls for information made upon me by the Senate 
which have, in my judgment, either related to the subjects exclusively belonging 
to the executive department or otherwise encroached on the constitutional powers 
of the Executive. Without conceding the right of the Senate to make either of 
these requests, I have yet, for the various reasons heretofore assigned in my 
several replies, deemed it expedient to comply with several of them. It is now, 
however, my solemn conviction that I ought no longer, from any motive nor in 
any degree, to yield to these unconstitutional demands. Their continued repeti- 
tion imposes on me, as the representative and trustee of the American people, 
the painful but imperious duty of resisting to the utmost any further encroach- 
ment on the rights of the Executive. This course is especially due to the present 
resolution. The President in cases of this nature possesses the exclusive power 
of removal from office, and, under the sanctions of his official oath and of his 
liability to impeachment, he is bound to exercise it whenever the public welfare 
shall require. If, on the other hand, from corrupt motives he abuses this power, 
he is exposed to the same responsibilities. On no principle known to our institu- 
tions can he be required to account for the manner in which he discharges this 
portion of his public duties, save only in the mode and under the forms prescribed 
by the Constitution. The suggestion that the charges a copy of which is requested 
by the Senate “may contain information necessary to their action” on a nomina- 
tion now before them cannot vary the principle. There is no necessary connec- 
tion between the two subjects, and even if there were the Senate have no right 
to call for that portion of these matters which appertains to the separate and 
independent action of the Executive. The intimation that these charges may 
also be necessary “to the investigation now in progress respecting frauds in the 
sales of public lands” is still more insufficient to authorize the present call. Those 
investigations were instituted and have thus far been conducted by the Senate 
in their legislative capacity, and with the view, it is presumed, to some legislative 
action. If the President has in his possession any information on the subject 
of such frauds, it is his duty to communicate it to Congress, and it may ul- 
doubtedly be called for by either House sitting in its legislative capacity, though 
even from such a call all matters properly belonging to the exclusive duties of 
the President must of necessity be exempted.” 
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January 31, 1843: The House of Representatives adopted a resolution that the 
Secretary of War be required to communicate to it reports made to the Depart- 
ment by Lieutenant Colonel Hitchcock relative to alleged frauds of Indian agents. 
The Secretary of War did not furnish these reports. He stated (Congressional 
Globe, 27th Cong., 2d sess. 579) : 

“* * * The reports relating to the Cherokees contain information and sug- 
gestions in reference to the matters which it was supposed. would become the 
subject of a negotiation between this Department and the delegates of the 
Cherokee Nation, who have been appointed to settle their claims, and all other 
matters of difference with the Government of the United States, and who have 
now arrived in this city. The nature and subject of the report, and the opinion of 
the President and of this department, render its publication, at this time, in- 
consistent with the public interest. 

“The other report referred to in the resolution, relating to alleged frauds of 
Indian agents, contains such information as Lieutenant Colonel Hitchcock was 
enabled to obtain by ex parie inquiries of various persons, whose statements 
were necessarily without the sanction of an oath, and which the persons impli- 
cated have had no opportunity to contradict or explain. To promulgate these 
statements at this time, would be grossly unjust to these persons, and would be 
calculated to defeat, rather than promote, the objects of the inquiry. Sufficient 
opportunity has not been given to the Department to pursue the investigation, 
or to call upon the parties affected for explanations, or to determine on the 
measures proper to be adopted. 

“Tt is hoped that these reasons will be satisfactory for not transmitting to the 
House at this time the reports referred to in its resolution.” 

Being dissatisfied with this reply the House adopted a further resolution 
insisting upon its right “to demand from the Executive or the heads of the 
departments such information as may be in his possession, relating to subjects 
of deliberations of the House and within the sphere of its legitimate powers.” 
It requested, without qualification, that the President cause the information to 
be communicated to it (id. at 888). Tyler responded: ‘All the information com- 
municated by Lieutenant Colonel Hitchcock respecting the Cherokees—their 
condition as a naticn and their relations to other tribes—is herewith transmitted. 
But his suggestions and projects respecting the anticipated proportions of the 
delegates and his views of their personal characters cannot in any event aid the 
legislation of Congress, and in my opinion the promulgation of them would be 
unfair and unjust to him and inconsistent with the public interest and they are 
therefore not transmitted.” He defended his right to withhold this information 
as follows (3 Richardson, op. cit., supra, 2075) : 

“If by the assertion of this claim of right to call upon the Executive for all the 
information in its possession relating to any subject of the deliberation of the 
House, and within the sphere of its legitimate powers, it is intended to assert also 
that the Executive is bound to comply with such call without the authority to 
exercise any discretion on its part in reference to the nature of the information 
required or to the interests of the country or of individuals to be affected by such 
compliance, then do I feel bound, in the discharge of the high duty imposed upon 
me ‘to preserve, protect, and defend the Constitution of the United States,’ 
declares in the most respectful manner my entire dissent from such a proposition. 
The instrument from which the several departments of the Government derive 
their authority makes each independent of the other in the discharge of their 
respective functions. The injunction of the Constitution that the President 
‘shall take care that the laws be faithfully executed’ necessarily confers an 
authority commensurate with the obligation imposed to inquire into the manner 
in which all public agents perform the duties assigned to them by law. To be 
effective these inquiries must often be confidential. They may result in the 
collection of truth or of falsehood, or they may be incomplete and may require 
further prosecution. To maintain that the President can exercise no discretion 
as to the time in which the matters thus collected shall be promulgated or in 
respect to the character of the information obtained would deprive him at once 
of the means of performing one of the most salutary duties of his office. An 
inquiry might be arrested at its first stage and the officers whose conduct 
demanded investigation may be enabled to elude or defeat it. To require from 
the Executive the transfer of this discretion to a coordinate branch of the Gov- 
ernment is equivalent to the denial of its possession by him and would render him 
dependent upon that branch in the performance of a duty purely executive. 

“Nor can it be a sound position that all papers, documents, and information of 
every description which may happen by any means to come into the possession 
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of the President or of the heads of Departments must necessarily be subject to 
the call of the House of Representatives merely because they relate to a subject 
of the deliberations of the House, although that subject may be within the sphere 
of its legitimate powers. It cannot be that the only test is whether the informa. 
tion relates to a legitimate subject of deliberation. The Executive Departments 
and the citizens of this country have their rights and duties as well as the House 
of Representatives, and the maxim that the rights of one person or body are to 
be so exercised as not to impair those of others is applicable in its fullest extent 
to this question. Impertinence or malignity may seek to make the Executive 
Departments the means of incalculable and irremediable injury to innocent 
parties by throwing into them libels most foul and atrocious. Shall there be no 
discretionary authority permitted to refuse to become the instruments of such 
malevolence? 

“And although information comes through a proper channel to an executive 
officer it may often be of a character to forbid its being made public. The officer 
charged with a confidential inquiry, and who reports its result under the pledge 
of confidence which his appointment implies, ought not to be exposed individually 
to the resentment of those whose conduct may be impugned by the information 
he collects. The knowledge that such is to be the consequence will inevitably 
prevent the performance of duties of that character, and thus the Government will 
be derived of an important means of investigating the conduct of its agents.” 

January 11, 1859: The Senate had requested the President, if not incompatible 
with the public interest, to communicate information relating to the landing of 
the bark Wandere on the coast of Georgia with a cargo of slaves. Buchanan 
transmitted a report of the Attorney General which stated that the offense had 
been committed and that measures were being taken to enforce the law. How- 
ever, he concurred with the opinion of the Attorney General that “it would be 
incompatible with the public interest at this time to communicate the correspond- 
ence with the officers of the Government at Savannah or the instructions which 
they have received” (4 Richardson, op. cit., supra, 3085). 

July 27, 1861: The House of Representatives had requested the President to 
furnish, if in his judgment not incompatible with the public interest, the grounds, 
reasons, and evidence upon which the police commissioners of Baltimore were 
arrested and detained as prisoners at Fort McHenry (House Journal, 27th Cong,, 
Ist sess., 188). President Lincoln replied that it was “judged to be incompatible 
with the public interest at this time to furnish the information called for by the 
resolution” (5 Richardson, op. cit., supra, 3234). 

May 1, 1862: The Senate had requested any information not deemed incom- 
patible with the public interest concerning the arrest of Brigadier General Stone 
(Senate Journal, 37th Cong., 2d sess., 413). President Lincoln informed the 
Senate that General Stone had been arrested and imprisoned “under my general 
authority and upon evidence which, whether he be guilty or innocent, required. 
as appears to one, such proceedings to be had against him for public safety.” 
He added that “I deem it incompatible with the public interest, as also, perhaps, 
unjust to General Stone, to make a more particular statement of the evidence” 
(5 Richardson, op. cit., supra, 3275). 

February 9, 1866: The House of Representatives had requested the President, 
if not incompatible with the public interest, to communicate any report of the 
Judge Advocate General or any other officer of the Government concerning the 
grounds, facts, or accusation upon which Jefferson Davis and others were held in 
confinement. President Johnson replied that “the publication of the papers 
called for by the resolution is not at the present time compatible with the public 
interest” (5 Richardson op. cit., supra, 3576). 

May 2, 1866: The House of Representatives had without qualification re 
quested a copy of the report made by General Smith and James T. Brady of 
investigations, at New Orleans (Congressional Globe, 38th Cong., 1st sess., 2130). 
Deeming it incompatible with the public interest, President Johnson did not fur- 
nish the report (5 Richardson, op. cit., supra, 3583). 

January 3, 1901: The Senate had directed the Secretary of War to transmit 
the report of Abraham L. Laushe, giving in detail the result of his investigations, 
made under the direction of the War Department into the receipts and expendi- 
tures of Cuban funds. President McKinley informed the Senate that it was not 
deemed compatible with the public interest to transmit the report to the Senate 
at that time (9 Richardson, op. cit., supra, 6458). 

April 27, 1904: The House of Representatives had requested the Attorney 
General, if not incompatible with the public interest, to inform the House 
whether any criminal prosecutions had been instituted against individuals in- 





volv 
Hou 
tion 
Rec 
had 
the 
2d s 
A 


info 
nati 
puly 
repl 
lega 


prog 
inve 
is c 
saic 


whe 
Cor 
why) 
that 
whi 
Atte 
non 


den 
afte 
tior 
pro 
may 
vise 


fur- 


mit 
ns, 
ndi- 
not 
ate 


ney 
yuuse 
in- 





FREEDOM OF INFORMATION IN GOVERNMENT 437 


yolved in the Northern Securities case (an antitrust case), “and to send to the 
House all papers and documents and other information bearing upon any prosecu- 
tions inaugurated or about to be inaugurated in that behalf (38 Congressional 
Record 5636). The Attorney General informed the House that no prosecutions 
had been initiated “and that further than this I do not deem it compatible with 
the public interest to comply with the resolution” (H. Doc. No. 704, 58th Cong., 
2d sess., 1904). 

April 13, 1908: The House of Representatives had requested the Attorney 
General to transmit, if not incompatible with the public service, documents and 
information in the possession of the Department of Justice concerning the Inter- 
national Paper Co. and other corporations engaged in the manufacture of wood- 
pulp or print paper (42 Congressional Record 4512). The Attorney Generai 
replied that no evidence had been obtained sufficient to justify the institution of 
legal proceedings, either civil or criminal against any alleged combination of 
woodpulp or print paper manufacturers but that a further investigation was in 
progress. He added that ‘It would be inexpedient at the present stage of the 
investigation to disclose to the public what steps have been taken, or what action 
is contemplated, by this Department with respect to matters mentioned in the 
said resolution” (H. Doc. No. 860, 60th Cong., 1st sess., 1). 

January 6, 1909: The Senate had directed the Attorney General to inform it 
whether legal proceedings had been instituted against the United States Steel 
Corp. by reason of its absorption of the Tennessee Coal & Iron Co., and if not 
why not. President Theodore Roosevelt responded to the resolution by stating 
that he was responsible for the matter. He made a brief statement of the facts 
which led up to the absorption. He also stated that he had instructed the 
Attorney General not to respond to the call for a statement of his reasons for 
nonaction ‘because I do not conceive it to be within the authority of the Senate 
to give directions of this character to the head of an executive department, or to 
demand from him reasons for his action” (43 Congressional Record 840). There- 
after the Senate Judiciary Committee subpenaed the Commissioner of Corpora- 
tions to produce information which he had obtained pursuant to a statute which 
provided that “the information so obtained or as much thereof as the President 
may direct shall be made public” (32 Stat. 825, 828). The Attorney General ad- 
vised the Commissioner to call the request to the attention of the President, 
submit to him the relevant documents and obtain his instructions as what part 
of the data, if any, was “suitable for publication by disclosure to the subcom- 
mittee of the Senate” (27 Op. Atty. Gen. 150, 156 (1909)). When the papers 
came into President Roosevelt’s possession, he refused to turn them over to the 
committee (Letters of Archie Butt, Personal Guide to President Roosevelt, ed., 
Abbot, 305-306 (1925) ). 

March 19, 1912: The Senate had instructed the Attorney General to lay before 
it all correspondence, information, and reports of the Bureau of Corporations 
relative to the so-called Harvester Trust. The Attorney General answered that 
he was directed by the President to say that it was not compatible with the public 
interests to lay before the Senate the information demanded. “These are mat- 
ters,” he said, “pertaining entirely to business which is now pending and incom- 
plete in this Department” (S. Dec. No. 454, 62d Cong., 2d sess., 1). 

February 23, 1915: The Senate had directed the Attorney General to report to 
the Senate his findings and conclusions in the investigation conducted by the 
Department of Justice with respect to the Smelting Trust (52 Congressional 
Record 4089). The Attorney General expressed regret that he was compelled 
to reply that it would be incompatible with the public interest for him to comply 
with the request (id. at 4908). 

May 6, 1932: The House of Representatives had requested all documents per- 
taining to an investigation by the Treasury Department of the importation. of 
ammonium sulfate, if not incompatible with the public interest. The Secretary 
of the Treasury replied that (75 Congressional Record 11669) : 

“In passing the antidumping Act the Congress decided to provide that the 
initial decisions as to the existence of dumping should be made by the Secretary 
of the Treasury in accordance with administrative procedure. It has been the 
practice of the Department in acting under this statute to treat all information 
furnished by interested persons as confidential and not to disclose it unless such 
persons consent to the disclosure. This practice is complete information concern- 
ing manufacturers’ and importers’ business transactions which it would be prac- 
tically impossible to obtain if those furnishing the information did not under- 
stand it would be treated as confidential and not divulged without their consent. 

“As consent has not been given to the disclosure of the information contained 
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in the record before the Treasury Department, I am of the opinion that it would 
be incompatible with the public interest to comply with the request contained 
in the resolution.” 

April 30, 1941:-The chairman of the House Committee on Naval Affairs had 
requested the Attorney General to furnish all FBI reports since June 1939, and 
all future reports, memorandums, and correspondence of the FBI or the Depart- 
ment of Justice in connection with investigations arising out of strikes, subver- 
sive activities in connection with labor disputes, or labor disturbances of any 
kind in industrial establishments which had naval contracts. The Attorney Gen- 
eral declined (40 Op. Atty. Gen. 45). He wrote: 

“Tt is the position of this Department, restated now with the approval of and 
at the direction of the President, that all investigative reports are confidential 
documents of the executive department of the Government, to aid in the duty 
laid upon the President by the Constitution to ‘take care that the laws be faith- 
fully executed,’ and that congressional or public access to them would not be in 
the public interest.” . 

July 9, 1943: A Select Committee of the House of Representatives To In- 
vestigate the Federal Communications Commission subpenaed the Director of 
the Bureau of the Budget to produce documents pertaining to the request of the 
War and Navy Departments to the President to sign an Executive order trans- 
ferring the functions of the Radio Intelligence Division of the Federal Com- 
munications Commission to the Military Establishment. The Director of the 
Budget Bureau declined to furnish the information on the ground that “Pro- 
posals of this character relate directly to problems and activities of military 
eoncern which affect the national defense and conduct of the war, and the 
President has issued specific instructions that their contents should not be 
made public. The files of the Bureau relating thereto and its conclusions and 
recommendations thereon are considered to be confidential papers, and dis- 
closure of them would not comport with the public interest” (House Select 
Committee To Investigate the Federal Communications Commission, 78th Cong. 
1st sess. 37). 

The committee also subpenaed the Chairman of the Federal Communications 
Commission to produce documents relating to a complaint made to the Board 
of War Communications against Mr. Neville Miller. He replied that he did not 
have custody of the documents and that the Board had determined that the 
documents should be withheld because production of them would adversely 
affect the national security or injure the national prestige” (id. at 46-51). 
The General Counsel of the Board, who had possession of the papers, also re- 
fused to produce them (id. at 54). 

The committee had requested numerous documents from the War and Navy 
Departments concerning the foregoing and other matters. The heads of both 
departments replied that the President refused to allow the documents to be 
lelivered to the committee as such delivery would be incompatible with the pub- 
lic interest (id. at 67-68). 

October 15, 1947: A subcommittee of the House Committee on Expenditures 
in the Executive Departments investigated the operation of the United States 
Board of Parole in 1947 and 1948, with particular emphasis on alleged irregu- 
larities in parolees given to four alleged members of the “Capone mob.” The 
committee, on September 30, 1947, requested J. Edgar Hoover to send a repre- 
sentative of the FBI with investigative files on the four paroles. Hoover re- 
plied, on October 2, that he was forwarding the request to the Attorney Gen- 
eral. A letter from the committee chairman to Tom C. Clark, Attorney Gen- 
eral, dated October 7, 1947, reiterated the request for the files. On October 9. 
Peyton Ford, Assistant Attorney General stated that the Department would 
contact the committee after the completion of the FBI invesigation. A further 
reply, by Acting Attorney General Phillip B. Perlman, dated October 15, con- 
tained the first direct refusal: 

“The substance of your letter is a request that the reports of investigating 
agencies of the executive departments be made available to your committee. 
Such reports have long been held to be of a confidential nature. 

* * * es ” 7. + 


“I feel certain that you can readily see the reasons why we cunnot turn over 
to your committee the investigative reports or files you seek and also why we 
cannot advise the issuance of an Executive order to that end * * *” 

Having been advised by the FBI that investigative reports had been sent to 
the Department of Justice, the committee requested, on November 17, “the in- 
formation carried in these reports and in subsequent reports which may come 
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to the FBI,” and added “it is not the purpose at this time to ask any infor- 
mation as to the confidential sources from which the information was obtained.” 

Justice, replying to this request, stated that the investigation was not com- 
plete. The previous letters were referred to and departmental files again re- 
fused. However, it was stated that summaries would be made of reports and 
information contained in the file for the committee’s “confidential information 
and use.” The resulting memorandums did not satisfy the committee. Peyton 
Ford testified that the report was made “consistent with information which it 
was necessary to keep confidential because it was being presented to a grand 
jury.” (All of the above information and quotations are from hearings before 
a subcommittee of the Committee on Expenditures in the Executive Depart- 
ments, 80th Cong., 2d sess., 1948, pp. 594-596). 

The majority report states that the reason given for the refusal was that 
“the information was confidential” and that it was “in compliance with an Ex- 
ecutive order issued by President Truman” (H. Rept. No. 2441, 80th Cong., 2d 
sess. 1948, p. 7). The “additional views” submitted by Hon. Porter Hardy, 
Jr., stated that “The Executive order issued by the President did not relate 
specifically to the instant case” (id. 21). The full text of the October 17 letter 
was not printed (hearings, 595), and a letter of December 22 which apparently 
also gave reasons for the refusal was not printed (id. 21). Congressman 
Hardy also defended the adequacy of the “confidential” summary supplied by 
the FBI (referred to supra). 

March 4, 1948: A report of the Subcommittee on National Security of the 
House Committee on Un-American Activities, made to the full committee on 
March 1, 1948, stated that Dr. Bdward U. Condon, on the basis of evidence be- 
fore the committee was “one of the weakest links in our atomic security.” The 
report further stated: “So serious have Dr. Condon’s associations been, that on 
May 15, 1947, J. Edgar Hoover, Director of the Federal Bureau of Investiga- 
tion, sent a confidential letter to W. Averell Harriman, Secretary of Commerce.” 
The report then quoted part of the letter, which set forth information in FBI 
flies on Condon’s associations. (The report is printed in H. Rept. 1753, 80th 
Cong., 2d sess., 1948, appendix A.) 

An investigator of the subcommittee had apparently been allowed to see the 
letter and had copied portions of it before he was requested to stop (Report 1753, 
op. cit., supra, pp. 4-5). 

After publication of the subcommittee report the Department of Commerce an- 
nounced that Condon had been cleared by the Department Loyalty Board. The 
full committee, on March 3, 1948, supenaed the secretary of the Commerce Loyalty 
Board. The subpena specifically ordered him to produce the Hoover-Harriman 
letter, along with files, documents, records, transcripts, and other papers involved 
in the loyalty board proceeding in Condon’s case (id., 5). 

In a letter of March 4, Secretary Harriman informed the committee chairman 
that he had instructed the secretary of the loyalty board to appear, but not to 
produce the requested papers or to testify on the subject matter of the loyalty 
board hearings. Harriman stated: 

“IT am advised by the Attorney General that under traditional concepts of the 
separation of powers and responsibilities of the executive and legislative branches 
of our Government, the executive branch is not as a matter of law required to 
furnish information of this kind to a congressional committee, but on the contrary 
has the duty to exercise its own judgment in determining whether the furnishing 
of the information would be in the public interest. 

“* * * T have after careful consideration reached the conclusion that the re- 
lease of the documents and information called for in this case would in fact be 
prejudicial to the public interest” (id., appendix B). 

President Truman, on March 13 issued an Executive memorandum ordering 
all reports, records, and files relating to the loyalty program to be kept on a 
confidential basis and ordered officers and employees in the executive department 
to refuse to supply such material when requested, demanded, or subpenaed by 
persons outside the executive branch. Such requests, demands, or subpenas were 
to be referred to the President “for such response as the President may determine 
to be in the public interest in the particular case.” 

On April 22, 1948, the House passed House Resolution 522 (94 Congressional 
Record 4786) which “directed” the Secretary of Commerce “to transmit forth- 
with to the House of Representatives” the full text of the May 15 Hoover- 
Harriman letter (94 Congressional Record 4777). Replying to the resolution, by 
letter of April 24, the Commerce Department quoted the Presidential order of 
March 13, declined to furnish the letter and stated that the matter had been 
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referred to the President (94 Congressional Record 4879). President Truman, 
in a press conference made remarks to the effect that the House resolution was 
of no effect and that he could not be forced thereby to produce the letter (New 
York Times, April 23,1: 1). 

August 5, 1948: The Investigations Subcommittee, Committee on Expenditures 
in the Executive Departments, requested Attorney General Tom C. Clark, by letter 
of August 2, 1948, to furnish the committee with “any letter, memoranda, or other 
written notice which the Department of Justice may have furnished to any other 
departments, agencies, bureaus, or individuals in Government concerning Wil- 
liam W. Remington after Miss Bentley spoke to the FBI in the fall of 1945.” 
The letter stated that the reason the information was requested was to “deter- 
mine what notice was given to the other executive branches of the Government 
concerning the possible espionage activities of Remington” so that the com- 
mittee would then “be in a position to inquire as to who was responsible for 
allowing Remington to hold three important jobs of a highly confidential nature, 
at the same time you were conducting an investigation of him.” 

In his reply of August 5 the Attorney General refused to supply the material 
on the grounds that it fell within the President’s directive of March 13 (see 
supra, discussion of Condon case), and stated that the request had been referred 
to the Office of the President. (The above letters are reprinted in Hearings 
Before Investigations Subcommittee, Committee on Expenditures in the Execn- 
tive Departments on Export Policy and Loyalty, 80th Cong., 2d sess., 1948, pp. 
383-384 ). 

The committee report (S. Rept. No. 1775, 83d Cong., 2d sess.) submitted on 
September 4, 1948, does not indicate any action by the President. The report 
gives as a second basis for refusal “the protection of information relative to 
procedures employed by the Department of Justice in the handling of alleged 
espionage within the Government” (id. 20). 

April 3, 1952: During hearings of the Senate Appropriations Committee on 
the Department of State appropriations for 1953 the Deputy Under Secretary 
had from time to time declined to furnish information requested by the com- 
mittee concerning the status of loyaity-security cases, the names of persons who 
resigned or retired while under investigation, and specific information relating 
to them, information relating to the identity of State Department officers who 
sat as members of the Loyalty Security Board in particular cases, and how each 
member voted. Finally the Deputy Under Secretary requested the Secretary 
of State to ebtain specific guidance from the President as to information to be 
furnished the committee. The President replied that: 

“It would be a great mistake to release the names of State Departmnt and 
other Federal personnel who have been subjected to loyalty investigations, and 
to divulge the specific steps and actions taken in the processing of individual 
lovalty-security cases. The FBI, which checks all Government employees, insti- 
tutes full field investigations upon the basis of derogatory allegations, whether 
or not true, and questionable affiliations or associations, however innocent in 
fact they may prove to be. In the overwhelming majority of loyalty cases, 
thorough FBI investigation and careful loyalty-board inquiry establishes the 
employee's loyalty. To divulge the names of these loyal employees, and the 
specific steps taken in adjudicating their cases, would serve no useful purpose. 
In the hands of unscrupulous persons, however, this information could be dis- 
torted and used to subject the employees and their families to untold embarrass- 
ment and distress. My apprehension in this regard is not based upon idle 
fancy, as you well know. 

“Nor would the public interest be served by releasing the names of individuals 
determined to be security risks. Persons discharged as security risks are in a 
distinctly different category from persons discharged on loyalty grounds. They 
usually are employees who cannot be trusted with classified information because 
they have had questionable associates, talk too much, are careless, or may be 
unduly susceptible to outside influence. In enacting Public Law 733, 81st Con- 
gress, providing for suspension of employees in the interest of national security, 
the Congress clearly recognized that a security risk may be a useful and suitable 
employee in nonsensitive Government positions not involving access to classified 
information. Similarly, he may be an entirely loyal citizen who will render 
excellent service in private employment. The reputations of these persons 
should not be besmirched unnecessarily by making their names public. 

“Many Federal employees leave the service while under routine investigation 
or prior to the completion of their loyalty-security processing. In the case of the 
State Department, I understand that such employees have left for a variety of 
reasons, such as military service, pregnancy, poor health, and the acceptance 
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of employment in private business. In many instances, Government employees 
leave the service without being aware of the fact that they were under investi- 
gation. To protect the innocent from groundless accusations and unwarranted 
inferences, therefore, it is clear that these names should not be released in 
response to blanket request. All of the names, of course, are flagged for atten- 
tion in case the individuals should seek to reenter Government service. 

“There is no objection to making available the names of all members of an 
agency loyalty board, but it is entirely improper to divulge how individual board 
members voted in particular cases or to divulge the members who sat on particu- 
lar cases. If this type of information were divulged freely, the danger of in- 
timidation would be great, and the objectivity, fairness, and impartiality of 
board members would be seriously prejudiced. 

“Hereafter, no information regarding individual loyalty or security cases shall 
be provided in response to inquiries from outside the executive branch unless 
such inquiries are made in writing. Where proper inquiries are made in writing, 
replies will be confined to two categories of information as follows: (1) If an 
employee has been separated on loyalty grounds, advice to that effect may be 
given in response to a specific request for information concerning the particular 
individual; and (2) if an employee has been separated as a security risk, replies 
to requests for information about that individual may state only that he was 
separated for reasons relating to suitability for employment in the particular 
agency. No information shall be supplied as to any specific intermediate steps, 
proceedings, transcripts of hearings, or actions taken in processing an individual 
under loyalty or security programs. 

“No exceptions shall be made to the above stated policy unless the agency 
head determines that it would be clearly in the public interest to make specified 
information available, as in instances where the employee involved properly asks 
that such action be taken for his own protection. In all such cases, the requested 
information shall be released only after obtaining the approval of my office 
(Senate Appropriations Committee Hearings on State, Justice, Commerce, and 
Judiciary Appropriations, 1953, 721-725).” 


III, CONFIDENTIAL INFORMATION PERTAINING TO MEMBERS, ACTIONS OR DELIBERATIONS 
OF THE EXECUTIVE DEPARTMENT 


December 12, 1833: The Senate had, without qualifications, requested the 
President to communicate a copy of a paper read to the Cabinet relative to re- 
moval of deposits from the bank by the United States (Senate Journal, 23d Cong., 
1st sess. 40). Jackson refused, saying (2 Richardson, op. cit., supra, 1255) : 

“The executive is a coordinate and independent branch of the Government 
equally with the Senate, and I have yet to learn under what constitutional 
authority that branch of the legislature has a right to require of me an account 
of any communication, either verbally or in writing, made to the heads of 
departments acting as a Cabinet council. As well might I be required to detail 
to the Senate the free and private conversations I have held with those officers 
on any subject relating to their duties and my own.” 

March 23, 1842: The House of Representatives had, without qualification, 
requested the President and heads of departments to furnish the names of mem- 
bers of the 26th and 27th Congresses who had been applicants for office. Presi- 
dent Tyler declined to furnish the information. He took the position (3 Richard- 
son, op. cit., supra, 1958) that: 

‘“* * * applications for office, or letters respecting appointments, or conversa 
tions held with individuals on such subjects are not official proceedings, and can- 
not by any means be made to partake of the character of official proceedings un- 
less after the nomination of such person so writing or conversing the President 
shall think proper to lay such correspondence or such conversations before the 
Senate. Applications for office are in their very nature confidential, and if the 
reasons assigned for such applications or the names of the applicants were com- 
municated, not only would such implied confidence be wantonly violated, but. 
in addition, it is quite obvious that a mass of vague, incoherent, and personal 
matter would be made public at a vast consumption of time, money, and trouble 
without accomplishing or tending in any manner to accomplish, as it appears to 
me, any useful object connected with a sound and constitutional administration 
of the Government in any of its branches * * * In my judgment a compliance 
with the resolution which has been transmitted to me would be a surrender of 
duties and powers which the Constitution has conferred exclusively on the 
Executive, and therefore such compliance cannot be made by me nor by the heads 
of departments by my direction. The appointing power, so far as it is bestowed 
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on the President by the Constitution, is conferred without reserve or qualifica- 
tion. The reason for the appointment and the responsibility of the appointment 
rest with him alone. I cannot perceive anywhere in the Constitution of the United 
States any right conferred on the House of Representatives to hear the reasons 
which an applicant may urge for an appointment to office under the executive 
department, or any duty resting upon the House of Representatives by which 
it may become responsible for any such appointment.” 

May 4, 1876: The House of Representatives had requested the President, if 
in his opinion it was not incompatible with the public interest to inform it, 
whether since March 4, 1869, any executive acts had been performed at a distance 
from the seat of government established by law (4 Congressional Record 2158). 

President Grant, in his reply of May 4, 1876 (6 Richardson, op. cit., supra, 
4315), declined to supply the information on constitutional grounds and not that 
such disclosure would be incompatible with the public interest. 

His first argument was based on the separation of powers doctrine. He failed 
to find the authority in the Constitution for the House to require of the Executive, 
“an independent branch of the Government * * * an account of his discharge 
of his appropriate and purely executive offices, acts and duties, either as to 
when, where, or how performed” (ibid., 4316). (Emphasis added.] Although 
the argument was not made directly, there is a suggestion that the fact that the 
House is only one branch of Congress is significant. President Grant further 
stated that: 

“What the House of Representatives may require as a right in its demand 
upon the Executive for information is limited to what is necessary for the 
proper discharge of its powers of legislation or of impeachment.” 

He found that the instant inquiry did not “necessarily belong to the province 
of legislation,” and further that “it does not profess to be asked for that 
object.” 

If the request for information was “in view or in aid of the impeachment 
power of the House,” it was Grant’s position that the inquiry was in deroga- 
tion of the constitutional guaranty which protects every citizen, including the 
President, from being made a witness against himself. 

March 1, 1886: The Senate had directed the Attorney General to transmit 
to the Senate copies of all documents and papers filed in the Department of 
Justice in relation to the management and conduct of the office of district at- 
torney of the United States of the southern district of Alabama. The Attorney 
General replied that the President had directed him to say that the only papers 
mentioned in the resolution in the custody of the Department were those relat- 
ing to the suspension by the President of George M. Duskin, late incumbent of 
the office in question and that “it is not considered that the public interest will 
be promoted by a compliance with said resolution * * *.” Interpreting this 
letter as a claim “that the Attorney General of the United States is the servant 
of the President and is to give or withhold copies of documents in his office 
according to the will of the Executive, and not otherwise ;” the Senate Judiciary 
Committee reported a resolution condemning the refusal of the Attorney Gen- 
eral to transmit the papers. Thereupon Cleveland sent a special message to 
the Senate in which he disclaimed the assumption that the Attorney General 
was the servant of the Executive and that he should give or withhold papers 
at the will of the Executive. Instead, he declared that “Against the transmis- 
sion of such papers and documents I have interposed my advice and direc- 
tion * * * because [ regard the papers and documents withheld and addressed 
to me as intended for my use and action purely unofficial and private, not in- 
frequently confidential, and having reference to the performance of a duty ex- 
clusively mine. I consider them in no proper sense as upon the files of the 
Department, but as deposited there for my convenience, remaining still com- 
pletely under my control. I suppose if I desired to take them into custody I 
might do so with entire propriety, and if I saw fit to destroy them no one 
could complain.” The Senate, however, adopted the resolution condemning the 
withholding of the papers (S. Mise Doc. 68, 52d Cong., 2d sess. 233-270). 

January 21, 1944: J. Edgar Hoover, Director of the FBI, testifying before 
the House Select Committee To Investigate the Federal Communications Com- 
mission (hearings before above committee, 78th Cong., 1st sess., pursuant to 
H. Res. 21 (1944), pt. 2, hereinafter cited as “hearings’) refused to answer 
questions “concerning fingerprint records, and concerning certain matters relat- 
ing to activities at Pearl Harbor, and concerning certain operations of the 
Bureau.” He stated that “the President has directed I should not testify to any 
matter or to any correspondence relating to internal security, and the Attorney 
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General has construed questions of this kind as falling within that category 
so I must decline to answer for that reason.” The committee, informed that 
the President’s directions were in writing, and that Hoover had a copy with him, 
asked him to produce them. On the advice of Hugh B. Cox, Assistant Solicitor 
General, who accompanied him, Hoover refused to produce the directions on 
the grounds that they were addressed to the Attorney General and could not 
be disclosed without his permission (hearings, 2804-2305). 

The following day, January 21, 1944, Hoover refused to produce the direc- 
tions, for reasons set forth in a letter from the Attorney General, Francis 
Biddle, to the chairman of the committee (hearings, 2337-2338). The letter 
(hearings, 2338-2339) reads in part: 

“My Dear Mr. CHAIRMAN: I have carefully considered the request of Mr. 
Garey, counsel for the committee, that I produce before your committee a copy 
of the document that I received from the President directing Mr. Hoover not 
to testify before your committee about certain transactions between this De- 
partment and the Federal Communication Commission. 

“It is my view that as a matter of law and of long-established constitutional 
practice, communications between the President and the Attorney General are 
confidential and privileged and not subject to inquiry by a committee of one of 
the Houses of Congress. In this instance, it seems to me that the privilege 
should not be waived; to do so would be to establish an unfortunate precedent, 
inconsistent with the positions taken by my predecessors. 

“Tt cculd, moreover, open the door to detailed inquiries into the confidential 
and privileged relationship that exists between the President and the Attorney 
General, heretofore generally recognized by the Congress. I must therefore re- 
spectfully decline to produce before your committee the President’s communica- 
tion. Without waiving in any way the privilege, however, I believe that I can 
inform the committee that the President’s direction states that because the 
transactions relate to the internal security of the country, it would not be in 
the public interest, at the present time, for Mr. Hoover or any officer of the 
Department to testify about them or to disclose any correspondence concerning 
them. 

“Furthermore, I should like to point out that a number of Mr. Garey’s ques- 
tions reiated to the methods and results of investigations carried on by the 
Federal Bureau of Investigation. The Department of Justice has consistently 
taken the position, long acquiesced in by the Congress, that it is not in the 
public interest to have these matters publicly disclosed. Even in the absence of 
instructions from the President, therefore, I should have directed Mr. Hoover 
to refuse to answer these questions.” 

The subpena issued. to Mr. Hoover did not call for any documentary evidence 
(hearings, 2340). 

Thereafter, Hoover refused to answer questions which in his and counsel’s 
judgment were covered by the undisclosed Presidential directive. 

March 9, 1948: A subcommittee of the House Committee on Education and 
labor, inquiring into the administration of the Taft-Hartley Act, twice sub- 
pened Presidential assistant, John R. Steelman to appear before the committee. 
Steelman replied by letter of March 9, 1948, as follows: 

“IT am returning to you herewith two subpenas recently issued to me on be- 
half of your subcommittee. On Saturday, March 6, I received a subpena which 
called for my attendance at a hearing to be held that afternoon. On Monday, 
March 8, I received another subpena calling for my attendance at a hearing to 
be held the same day. 

“As you know, my official duties are to advise and assist the President of 
the United States. After the receipt of each of these subpenas, I promptly in- 
formed the President, and in each instance the President directed me, in view 
of my duties as his assistant, not to appear before your subcommittee.” (Letter 
printed in appendix, H. Rept. No. 1595, 80th Cong., 2d sess., 1948). 

May 15, 16, 1951: In the course of the hearings on the dismissal of General 
MacArthur and the military situation in the Far East (hearings before the 
Committee on Armed Services and the Committee on Foreign Relations, Senate, 
82d Cong., 1st sess., (1951), hereinafter cited as “hearings’’), General Bradley, 
then Chairman of the Joint Chiefs of Staff, refused to testify as to certain con- 
versations in the executive branch. He had testified that a meeting was held 
on April 6, 1951, attended by the President, Marshall, Acheson, Harriman, and 
himself, at which General MacArthur was discussed. He was asked, by a mem- 
ber of the committee, what was said at the meeting. General Bradley replied: 
“Senator, at that time I was in a position of a confidential adviser to the Presi- 
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dent. I do not feel at liberty to publicize what any of us said at that time” 
(hearings, 763). He added, “If I have to publicize my recommendations and 
my discussions * * * my value as an adviser is ruined” (id.). 

The chairman (Senator Russell), ruled “that any matter that transpired in 
the private conversation between the President and the Chief of Staff as to 
detail can be protected by the witness if he so desires, and if General Bradley 
relies upon that relationship * * * I would rule that he be protected” (hear- 
ings, 765). This ruling was upheld by vote of the committee (hearings, 872). 

Further clarifying his refusal, the general stated that he would testify as 
to the conclusions reached at White House conferences, and the reasons given 
by the Joint Chiefs of Staff to General Marshall for thinking that General Mac. 
Arthur should be relieved but not as to the conversations (hearings, 810). 
He felt free to testify about reasons advanced because General Marshall had 
given his permission for such testimony (id.). 

Although General Bradley first suggested that he talk to the President about 
the possibility of disclosure, he later took the position that he should not consult 
= the President and would refuse to testify on his own initiative (hearings, 

). 

May 17, 1954: John G. Adams, counselor to the Army, in his testimony before 
the committee investigating the Army-McCarthy controversy (hearings before 
the Special Subcommittee on Investigations of the Committee on Government 
Operations, Senate, 83d Cong., 2d sess. (1954), pursuant to S. Res. 189, herein- 
after referred to as “hearings”) stated that on January 21, 1954, he had attended 
a meeting with Attorney General Brownell, Deputy Attorney General Rogers, 
Presidential Assistant Sherman Adams, White House Administrative Assistant 
Gerald Morgan and U. N. Ambassador Henry Cabot Lodge. Adams testified that 
he had outlined the Cohn-Schine situation to the meeting and Sherman Adams 
had suggested that a memorandum of all incidents in reference to Private 
Schine should be prepared. The meeting concluded that the Republican members 
of the Investigations Subcommittee should be briefed (hearings, 1059). When 
the committee attempted to question Adams as to what had happened at the 
meeting, beyond what he had testified to, Mr. Welch, counsel for the Army, inter- 
rupted with the following statement: “This was a high-level discussion of the 
executive department, and this witness has been instructed not to testify as 
to the interchange of views on people at that high level at that meeting” (hear- 
ings, 1169). Adams stated that the instruction had come to him orally, and 
that “the indications were that they were instructions from the Deputy Secretary 
of Defense.” Robert B. Anderson, who was transmitting them from some other, 
higher, authority (hearings, 1170). It was argued that the witness had waived 
immunity by bringing up the subject of the meeting himself (hearings, 1171). 
Thereafter, Adams refused to answer several questions pertaining to the meet- 
ing (hearings, 1170 to 1173), Agreement was reached that the witness would 
bring to the committee written authorization for his position from the executive 
branch (hearings, 1197-1199). 

On May 17 Adams submitted a letter of the same date from President Eisen- 
hower to the Secretary of Defense (hearings, 1249) which reads in part: 

“Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising 
with each other on official matters, and because it is not in the public interest that 
any of their conversations or communications, or any documents or reproductions, 
concerning such advice be disclosed, you will instruct employees of your Depart- 
ment that in all of their appearances before the subcommittee of the Senate Com- 
mittee on Government Operations regarding the inquiry now before it they are 
not to testify to any such conversations or communications or to produce any 
such documents or reproductions. This principle must be maintained regardless 
of who would benefit by such disclosures. 

“I direct this action so as to maintain the proper separation of powers be- 
tween the executive and legislative branches of the Government in accordance 
with my responsibilities and duties under the Constitution. This separation is 
vital to preclude the exercise of arbitrary power by any branch of the Govern- 
ment. 

“By this action I am not in any way restricting the testimony of such witnesses 
as to what occurred regarding any matters where the communication was directly 
between any of the principals in the controversy within the executive branch 
on the one hand and a member of the subcommittee or its staff on the other.” 

A memorandum from the Attorney General to the President accompanied the 
President's letter (hearings, 1269-1275). After reviewing historical examples the 
memorandum concluded : 
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“Thus, you can see that the Presidents of the United States have withheld in- 
formation of executive departments or agencies whenever it was found that the 
information sought was confidential or that its disclosure would be incompatible 
with the public interest or jeopardize the safety of the Nation. The courts, too, 
have held that the question whether the production of the papers was contrary 
to the public interest, was a matter for the Executive to determine. 

“By keeping the lines which separate and divide the three great branches of 
our Government clearly defined, no one branch has been able to encroach upon 
the powers of the other.” 

The hearings recessed for a week to allow members of the committee to con- 
sider problems raised by the President’s letter. The committee, on reconvening, 
announced that it did not want to burden the hearings with the difficulties in- 
volved in making a final determination of the problem at that time. It put no 
restrictions on questions which could be asked, but it was “up to each witness 
and his counsel to make the plea of the protections set up by the Executive order 
when it is considered essential to do so” (hearings, 1288). 

July 1955: During the course of hearings before a subcommittee of the Subcom- 
mittee on Antitrust and Monopoly Legislation of the Committee on the Judiciary, 
there were the following instances of Executive refusal to supply information and 
documents and to disclose the content of executive conferences and conversations. 


F. Sinclair Armstrong, Chairman of the SEC 


The SEC, on June 13, had postponed hearings on Dixon-Yates, at which Adolph 
H. Wenzell and Duncan R. Linsley (both of whom had been or were connected 
with the First Boston Corp.) were to testify. On that date, the House of Repre- 
sentatives was approaching a vote on a bill involving Dixon-Yates. The allega- 
tion was made that the postponement of the hearing was intimately connected 
with the pending vote in the House. 

July 12, 1955: Armstrong testified that on June 13 he had met with the Com- 
missioners and ordered the postponement. However, he refused to testify as to 
whether the hearing had been postponed on White House orders or at the request 
of someone close to the President. He also refused to answer the following 
questions: (1) Whether any Government officials had suggested the SEC post- 
pone its hearings; (2) whether the “privilege” stand itself had been an inter- 
agency decision; (3) whether anyone from the SEC had initiated Dixon-Yates 
matters with the White House; (4) whether the White House had made any 
“representation” to the SEC during an earlier hearing on issuing Dixon-Yates 
stock; (5) question concerning minutes of the Commissioner’s meeting on the 
day the hearings were postponed. 

Armstrong claimed his privilege under authority of President Eisenhower's 
order of May 17, 1954, which was issued in connection with the Army-McCarthy 
hearings (discussed supra). He stated that the SEC had “administrative” and 
“judicial” functions and that “to the extent that the Chairman [of the SEC] 
may have conversations with the executive branch of the Government, those 
pertain to the ‘administrative’ branch of the agency.” He added: “The Commis- 
sion has complete administrative power * * * over when hearings should be 
terminated. That has nothing to do with the judicial matters.” Armstrong was 
ordered to return the following day. (Above material from New York Times, 
July 13, 1955, p. 1; Washington Post and Times Herald, same date, p. 1). 

July 13, 1955: The following day, on the basis of a written opinion by Herbert 
Brownell, Attorney General, Chairman Armstrong changed his position. Brown- 
ell’s opinion stated, in part: 

“Any communication within the SEC among Commissioners or the Commis- 
sioners and employees is privileged and need not be disclosed outside of the 
Agency. Likewise, any communication from others of the executive branch to 
members of the Commission or its employees with respect to administrative mat- 
ters comes within the purview of the President's letter of May 17, 1954 (for- 
hidding access to confidential FBI files during the Army-McCarthy hearing). 

“You inquired specifically whether when a proceeding is pending before the 
Commission a request to the Commission for an adjournment by someone in the 
executive branch outside the Commission is likewise covered. Because such a 
proceeding is quasi-judicial in nature, it is my opinion that such a request would 
not be covered by the President’s letter * * *. Once the proceeding is no longer 
pending before the Commission such information should, upon request, be made 
available by the Commission to an appropriate congressional committee.” 

Armstrong testified that Sherman Adams, Presidential assistant, had tele- 
phoned on June 11 and had asked Armstrong to postpone the hearings and that 
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on June 15, the day the House voted, he had called him again and had told him 
that Government attorneys had decided not to intervene. The possibility of such 
intervention was the reason Adams had given for his request for postponement 
according to Armstrong. However, Armstrong refused to testify as to whether 
the House vote had been discussed in these conversations, stating that such testi- 
mony went beyond the Brownell opinion. The committee ordered him to again 
consult with the Attorney General. (Above material from New York Times, 
July 14, 1955, p.1). 

July 20, 1955: Chairman Armstrong again retreated from a previous position. 
He testified that Sherman Adams had mentioned the pending House vote in his 
June 11, 1955, telephone conversation. Armstrong refused to testify as to 
whether he had collaborated with Sherman Adams with reference to testimony 
to be given before the investigating committee, stating “it has nothing to do with 
proceeding before the SEC” (New York Times, July 21, 1955, p. 1; Washington 
Post and Times Herald, same date, p. 1). 

July 30, 1955: Armstrong again refused to testify as to what advice Adams 
had given him regarding testimony before the committee. Armstrong stated that 
this position was sustained by Herbert Brownell, Jr., and Gerald Morgan, spe- 
cial counsel to the President, on the grounds that it was privileged information 
(New York Times, July 30, p. 6). 


Sherman Adams, Assistant to the President 


July 21, 1955: Replying to a request by Senator Kefauver to testify before 
the committee, Mr. Adams stated in a letter to the committee: “Since every fact 
to which I might give testimony either has been or could be testified to fully 
by other responsible Government officials and because of my official and con- 
fidential relationship to the President, I respectfully decline the subcommittee’s 
invitation” (New York Times, July 22, p. 1). 

July 26, 1955: Replying to a letter from Senator Kefauver asking him to re- 
consider, Mr. Adams stated in a short letter that his position had not changed 
(New York Times, July 30, 1955, p. 6). 


Kenneth E. Fields, General Manager, Atomic Energy Commission 


July 21, 1955: Senator Kefauver, by letter of July 18, 1955 (reprinted, Daily 
Congressional Record, July 21, 1955, at p. 9576), requested Mr. Fields to de- 
liver certain reports and memorandum. Fields stated in reply: 

“The documents to which you refer constitute internal working papers within 
the Commission and reflect staff discussions prior to final action. They do not 
constitute official actions by a Government agency or a Government official. I 
hope you will appreciate, therefore, that they constitute privileged communica- 
tions within the executive branch under the well-recognized doctrine of separa- 
tion of powers, a principle which was recently reiterated by the President. Un- 
der the circumstances, therefore, the Commission has instructed me to advise 
you that we must respectfully decline to comply with your request.” 

Fields took the same position at the hearings that day (New York Times, 
July 22, 1955, p. 1). 


Rowland Hughes, Director of the Bureau of the Budget 


Hughes refused to make available to the committee a copy of a report pre- 
pared by Wenzeil. Subsequently, Hughes released a copy of the report to Wen- 
zell to use as he saw fit, and Wenzell turned it over to the committee. The com- 
mittee, in its interim report states that the “refusal of the document to the com- 
mittee directly still stands” (interim report to the Subcommittee on Antitrust 
und Monopoly Legislation of the Committee on the Judiciary (1955), p. 14). 
This refusal was made after checking with the President (id.). The report 
further states that Hughes refuses “on claim of Executive privilege, apparently 
still with the support of the President * * * other documents * * * including 
f& memorandum prepared for his attention” and shown to a private party (id. 
15). The report does not give dates for these refusals. 
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PREFACE 


Congressional Power of Investigation is a revision of a study pre- 
ared at the direction of Senator Wiley in the 80th Congress by the 
Legislative Reference Service for the use of the Committee on the 
Judiciary. The earlier study, published as a committee print, was 
entitled ‘Proceedings Involving Contempt of Congress and Its 
Committees.” The copies of this print were soon exhausted because 
of current public interest. Numerous requests that the study be 
revised and republished by the Service thereafter were received. 
However, the requested work could not be done because of limitations 
placed on appropriations with respect to publishing Service studies. 

Following the adjournment of the 1st session of the 83d Congress 
I requested that the subject be reexamined and the study revise 
for publication as a Senate document. Thereafter similar requests 
ae received from Senators Hendrickson, Ferguson, Wiley, and 
enner. 

The revision, as completed, contains the original preface of Senator 


Wiley. 
Witu1aAM LANGER, 
Chairman, Committee on the Judiciary, United States Senate. 


Frsruary 9, 1954, 
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ORIGINAL PREFACE BY SENATOR WILEY 


Whenever men have banded together for mutual protection, assist- 
ance, and survival, they have been confronted with a problem whose 
complexities are legion—the problem of regulating their relationships 
one with the other. It involves compromise, respect, understanding, 
protection of individual rights, and the rights a minorities and the 
underprivileged while a, ae the rights and the well-being of an 
all-encompassing group. The machinery for regulating man’s rela- 
tionship with man we call government. Our Government evolved in 
part from our common heritage with Anglo-Saxon history. 

From the time of the Magna Carta there was a constant widening 
of the schism between the Sovereign and his direct control of the people. 
As the concerns of the nation became more complex, as the hawons 
and their successors became more resistant, the need for the monarch 
to consult the nation became more imperative and imposed vague 
restraints upon the Crown. 

The nature and procedure of this consultation was uncertain, but 
the passing years built up many precedents. Obviously, the Sovereign 
could not consult each person, or for that matter each spokesman of 
the people; the only medium he had was the Parliament, and it was 
destined that this body of humble origin should become the prototype 
of the most important instruments for governing yet devised by 
mankind. 

The origin of the English Parliament seems traceable to the 
witenagemot of the Saxon Kings which apparently began as the King’s 
Council of wise men to perform various legislative-judicial functions 
for the Sovereign. After the Norman conquest it took on the name 
of curia regis and ultimately became known as the Parliament. The 
powers of the Parliament grew through the generations. The powers 


_ of the King correspondingly diminished. This struggle took centuries 


with an autonomous Parliament finally emerging as the legislative 
branch of the English nation. 

In the early colonial days of our own country the various Colonies 
needed a legislative branch of their own. Although, they were under 
English domination, many autonomous acts were permitted them, and 
they set up their own assemblies patterned after the Parliament of 
their home country. 

It has been said that the one fundamental dogma of English con- 
stitutional law is absolute sovereignty of the Parliament. The 
Colonies inherited this concept. When the Founding Fathers met to 
establish a government of their own, their compelling considerations 
were the rights of the 13 member Colonies, the establishment of a 
system patterned on their English heritage, and the drawing of a 

nstitution which would protect them from the abuses of the old 
system. 

The Constitution set up as we all know so well the tripartite system 
with checks and balances. To the legislative branch, which received 
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the most consideration, went the law-making power (among others) 
held by the duly constituted and elected members. 

History has shown us that the best law is the one which is based 
upon the most widespread human knowledge and proper ascertain- 
ment of the facts. A rule made by one man is not nearly so good as 
the one a man would make after consultation with those who are 
intimately acquainted with the situation the rule is designed to cover, 

However, large bodies of men experience difficulty in taking direct 
action or agreeing to take action, and a corollary of this is that large 
bodies of men would waste time considering in toto each item, 
Congress, of course, reconciles the need for consultation with the time 
limitation by following the committee system. 

The power of Congress to investigate facts is well settled by our 
history and precedents. The Constitution makes the legislative 
grant to Congress and implied in the grant is the power to do those 
things necessary to bring the grant into being. e means which 
Congress has taken to carry out the power is the committee process, 

The general lack of understanding of the status, duties, and powers 
of the congressional committees is a matter for concern in an age when 
the efficient functioning of legislative bodies is the principal bulwark 
of free men against totalitarian ideologies. As chairman of the Senate 
Committee on the Judiciary I felt it was desirable to make a study of 
proceedings involving contempt of Congress and its committees. The 
committee accordingly has authorized the publication of this study. 

It was my thought that a work such as this would serve as a source 
of information on the investigative function of Congress. The 
emphasis naturally is upon the substantive part of the study for it is 
essentially a memorandum involving the rights of individuals when 
called upon to serve the public by testifying to facts peculiar to their 
knowledge. An attempt has been made to clarify the procedural 
aspects of committee proceedings. 

he aspect of committee proceedings which is most widely discussed 
is the typical case where the witness desires to refrain from giving 
answers which would tend to render him infamous and abhorrent 
in the eyes of his fellow men. It is the clashing of two public policies: 
(1) the protection of the dignity of the individual: and (2) the public 
licy of protecting the right of the whole people to have the legis- 
ative information which the one possesses though the disclosure 
may unfortunately be defamatory to the witness. 
believe this situation will be understood better after studying the 
text. It is an earnest hope that this memorandum will be of some 
service to committee members and to the public. 
ALEXANDER WILEY, 
Chairman, United States Senate Committee on the Judiciary. 
JANUARY 6, 1948. 
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CONGRESSIONAL POWER OF INVESTIGATION 





This is a revision of a study prepared in the 80th Congress by the 
Legislative Reference Service, at the direction of Senator Wiley, for 
the use of the Committee on the Judiciaxy. The earlier study, 

ublished as a committee — was entitled “Proceedings Involving 
ntempt of Congress and Its Committees.” Like tne sarlier work, 
this revision examines and discusses the investigatory powers of the 


_ Congress giving particular attention to the problems faced by the 


legisiative branch. To other persons are left the expositions of the 
subject as viewed by the executive and judicial branches, except 
insofar as reference to such views will serve as a guide to Congress. 

In referring to certain instances, and in selecting certain illustra- 
tions there has been no intention to criticize or reflect discredit on 
actions or individuals. The instances and materials have been. 
selected because they may serve as guides or suggest, variations in 
methods of handling problems. In some cases they are used merely 
to indicate possible attitudes on the part of the judiciary. 

This revision follows the earlier outline except that the sections 
dealing with punishment at the bar of the Senate or the House are 
placed at the end. Proceedings at the bar have not been used in 
recent years although they remain a potent weapon to use in obtaining 
definitive adjudications if the need arises and either House wills the 
test. There has been no enlargment of these sections. 

Much of the newer material incorporated has been taken from 
memoranda prepared by this Service. Many problems selected for 
presentation or examination were su tore . questions raised 
earlier by Members of Congress or members of the professional staffs. 


_ It is hoped that this selected material will be useful to the Members 
_ and to committees confronted in the future with situations which 


may be new to them. 

he power of Congress and its committees to obtain information 
deemed necessary to the legislative process and the assertion and 
exercise of this power has been of extreme interest throughout the 
history of the national lawmaking body. That Congress considered 


| this power to be implied in the genera] grant of legislative eee 1s 


swath by the act of May 3, 1798 (1 Stat. 554, Chap. XX XV 
reads: 


Szction 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the President of the Senate, 
the Speaker of the House of Representatives, a chairman of a committee of the 
whole, or a chairman of a select committee of either house, shall be empowered to 
administer oaths or affirmations to witnesses, in any case under their examination. 

Suction 2. And be it further enacted, That if any person shall wilfully, absolutely 
and falsely swear or affirm, touching any matter or thing materiai to the point in 
question, whereto he or she shall be thus examined, every person so offending, and 
being thereof duly convicted, shall be subjected, to the pains, penalties and 
disabilities, which by law are prescribed for the punishment of the crime of wilful 
and corrupt perjury. 


, which 
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Since that date there has evolved a considerable body of law and 
precedent which serves as a guide to the Congress and its committegg 
in requiring the production of information and the attendance of 
witnesses and in dealing with recusancy and contumacy. In recent 
years the practice has been to leave the punishment of recalcitrant 
witnesses up to the courts under Revised Statutes 102. 


I. ConGREssSIONAL Power OF INVESTIGATION GENERALLY 


At the outset it is deemed advisable to list the following 20 guiding 
rinciples. Only basic authorities are cited. Particular attention is 
invited to Revised Statutes 102 (U. S. C. 2:192, infra), which applies 
to “every person” who fails to appear as a witness or produce the 
papers requested. 


1. The Constitution grants the legislative authority to Congress 


Any authority of a congressional committee essential to the legis. 
lative process must be found in the powers granted to Congress in 
article I, section 1, and in section 5, clause 2, of the Constitution. 


Section 1. All legislative Powers herein granted shall be vested in a Congress 
of the United States which shall consist of a Conte and House of Representatives, 

Section 5. * * * Each House may determine the Rules of its Proceedings, 
punish its members for disorderly Behaviour, and, with the Concurrence of two 
thirds, expel a Member. 


2. The constitutional grants do not spell out express powers of Congress 
to compel disclosures by means of contempt proceedings 


It is certainly true that there is no power given by the constitution to either 
house, to punish for contempts except when committed by their own members, 
Nor does the judicial or criminal power given to the United States, in any part, 
expressly extend to the infliction of punishment for contempt of either house, or 
any one coordinate branch of the government. Shall we, therefore, decide that 
no such power exists? 

It is true that such a power, if it exists, must be derived from implication, and 
the genius and spirit of our institutions are hostile to the exercise of implied powers. 
Had the faculties of man been competent to the framing of a system of govern- 
ment which would have left nothing to implication, it cannot be doubted that 
the effort would have been made by the framers of the constitution. But what 
is the fact? There is not in the whole of that admirable instrument a grant of 
powers which does not draw after it others, not expressed, but vital to their 
exercise; not substantive and independent, indeed, but auxiliary and subordi- 
nate * * * (Anderson v. Dunn (1821) 6 Wheat. 204, 224). 

* * * Whenever constitutional limits op the investigative power of Congress 
have to be drawn by this Court, it ought only to be done after Congress has 
demonstrated its full awareness of what is at stake by unequivocally authorizing 
an inquiry of dubious limits. Experience admonishes us to tread warily in this 
domain. The loose language of Kilbourn v. Thompson, 103 U. 8. 168, the weighty 
criticism to which it has been subjected, see e. g., Fairman, Mr. Justice Miller 
and the Supreme Court, 332-334; Landis, Constitutional Limitations on the 
Congressional Power of investigation, 40 Harv. L. Rev. 153, the inroads that 
have been made upon that case by later cases, McGrain v. Daugherty, 273 U. 8. 
135, 170-171, and Sinclair v. United States, 279 U. 8. 263, strongly counsel absten- 
tion — adjudication unless no choice is left (U. S. v. Rumely (1953) 345 U. 8. 
41, 46). 


8. Power to compel pertinent disclosures is implied in the grant of all 
legislative power to Congress 

* * * there is no provision expressly investing either house with power to 
make investigations and exact testimony to the end that it may exercise its 
legislative function advisedly and effectively. So the question arises whether 
this power is so far incidental to the legislative function as to be implied. 

In actual legislative practice power to secure needed information by such 
means has long been treated as an attribute of the power to legislate. It was s0 
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regarded in the British Parliament and in the Colonial legislatures before the 
American Revolution; and a like view has prevailed and been carried into effect 


in both houses of aE and in most of the state legislatures (McGrain v. 
Daugherty (1927) 273 U. 8. 135, 161). 


4. A legislative purpose will be presumed in authorizing a congressional 
envestigation 


We cannot assume on this record that the action of the Senate was without a 
legitimate object, and so encroach upon the province of that body. Indeed, we 
think it affirmatively appears that the Senate was acting within its right, and it 
was certainly not necessary that the resolutions should declare in advance what 
the Senate meditated doing when the investigation was concluded (In re Chapman 
(1897) 166 U. S. 661, 670). 

The — legitimate object the Senate could have in ordering the investigation 
was to aid it in legislating; and we think the subject matter was such that the 
presumption should be indulged that this was the real object. An express avowal 
of the object would have been better; but in view of the particular subject matter 
was not indispensable * * * (McGrain v. Daugherty (1997) 273 U. S. 135, 178). 

* * * “We are bound to presume that the action of the legislative body was 
with a legitimate object if it is capable of being so construed, and we have no 
-_ 2 _ that the contrary was intended.” (Quoting People v. Keeler, 


Accordingly, the courts will not attempt to determine in advance 
whether invalid or unconstitutional legislation may emanate from the 
investigation (U. S. v. Dennis (1947) 72 F. Supp. 417, Barsky v. U.S. 
(1948) 167 F. 2d 241). 


§. A congressional inquiry may be as broad as the legislative purpose 
requires 

A legislative inquiry may be as broad, as searching, and as exhaustive as is 
necessary to make effective the constitutional powers of Congress * * *. A 
judicial inquiry relates to a case, and the evidence to be admissible must be 
measured by the narrow limits of the pleadings. A legislative inquiry anticipates 
all possible cases which may arise thereunder, and the evidence admissible must 
be responsive to the scope of the inquiry, which generally is very broad. Many 
& witness in a judicial inquiry has, no doubt, been embarrassed and irritated by 
questions which to him seemed incompetent, irrelevant, immaterial, and im- 
pertinent. But that is not a matter for a witness finally to decide. Because a 
witness could not understand the peree of cross-examination, he would not be 
justified in leaving a courtroom. The orderly processes of judicial determination 
do not permit the exercise of such discretion by a witness. The orderly processes 
of legislative inquiry require that the committee shall determine such questions 
for itself. Within the realm of legislative discretion, the exercise of good taste 
and good judgment in the examination of witnesses must be entrusted to those 
who ows been vested with authority to conduct such investigations. * * * 
(Townsend v. U. S. (1938) 95 F. 2d 352, 361. See also Marshall v. U. S. (1949) 
176 F. 2d 473, 474, cert. den. 339 U. 8. 933). 


6. Appeals by persons investigated to courts for aid should be timely and 
necessary 


Once information is in the possession of a committee, courts are 


| reluctant to interfere with its use. 


And so we think the law is settled that if appellant were before the Senate 
Committee as a witness and were questioned as to matters unrelated to the 
legislative business in hand, as his bill alleges is true of the messages in question, 
he would be entitled to refuse to answer; and if, for his supposed contumacy, he 
were imprisoned, he could secure his release on habeas corpus. And so, also, if a 
Senate Committee were to attempt to force a telegraph company to produce tele- 
grams not pertinent to the matters the committee was created to investigate. the 
company could be restrained at the instance of the sender of the telegrams, for as 
the Supreme Court saia in McGrain v. Daugherty * * * the decisions in 
Kilburn v. Thompson * * * and Marshall v. Gordon * * *, int, in 
such circumstances, to admissible measures of relief. We are, therefore, of opinion 
that the court below was right in assuming jurisdiction as to the commission, ana 
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if the bill had been filed while the was in Process it would have been the 
duty of the lower court by order on the commission or the oe companies 
or the agents of the committee to enjoin the acts complained of. But the main 

uestion we have to decide is in a different aspect. ere, a8 appears both from 
the bill and by admission of parties, the committee has obtained copies of the tele. 
grams and they are ncw a in its possession; and this means neither more 
nor less than that they are in the ds of the Senate, for the committee is a part 
of the Senate * * * created, as we have seen, by the Senate for the purpose 
of investiga the subject of lobbying, in aid of proposed legislation. TThe 
prayer of the bill is that the committee be restrained from keeping the messages 
or making any use of them or disclosing their contents. In other words, that if 
we find that the method adopted to obtain the telegrams was an invasion of 
appellant’s legal rights, we should say to the committee and to the Senate that 
the contents could not be disclosed or used in the exercise by the Senate of its 
legitimate functions. We know of no case in which it has been held that a court 
of equity has authority to do any of these things. On the contrary, the universal 
tule, so far as we know it, is that the legislative discretion in discharge of its con- 
stitutional functions, whether rightfully or Senay exercised, is not a subject 
for judicial interference (Hearst v. Black (1936) 87 F. 2d 68, 71). 


7. Congress should enforce its own process 


* * * Jt has been customary for the Senate—and the House as well—to 
rely on its own power to os re attendance of witnesses and producticn of evi- 
dence in investigations made by it or through its committees. By means of its 
own ae or that of its committee, the Senate is amgamenen to obtain evidence 
relating to the matters committed to it by the Constitution. McGrain y, 
Daugherty * * *. And Congress has passed laws calculated to facilitate such 
investigations. (Reed v. County Commissioners (1928) 277 U. 8. 376, 388. See 
also the statement of Mr. McCormack, Cong. Rec. 94:5710.) 


Congress has the power to prescribe the duties of the citizens of 


the United States, Ones the duty to return from abroad to give 
testimony (Blackmer v. U. S. (1932) 284 U.S. 421). 


8. Pertinency of the evidence is not determined by its probative value 


Appellant earnestly maintains that the question was not shown to be pertinent 
to any inquiry the committee was authorized to make. The United States sug- 
gests that the presumption of regularity is sufficient without proof. But, without 
determining whether that presumption is applicable to such a matter, it is — 
to say that the stronger presumption of innocence attended the accused at 
trial. It was therefore incumbent upon the United States to plead and show that 
the question pertained to some matter under investigation * * * 

The question of pertinency under sec 102 U.S. C. 2: 192! was rightly decided 
by the court as one of law. It did not depend upon the probative value of evi- 
dence. That question may be likened to those concerning relevancy at the trial 
of issues in court, and it is not essentially different from the question as to materi- 
ality of false testimony charged as perjury in prosecutions for that crime. yi a 
reasons 80 well known that their repetition is een it is uniformly held t 
relevancy is a question of law. (Sinclair v. U. S. (1929) 279 U. 8. 263, 296-297, 
298.) [See also Morferd v. U. 8. (1949) 176 F. 2d 54.] 


9. The “Do-you-know-a-certain-person”’ question, without more, is of 
doubtful pertinency 

* * * Committees may and do obtain vague information and receive hearsa 
evidence from which they form well-grounded suspicions that evils exist at whic 
legislation should be aimed. That is to say, committee’s conclusions that correc- 
tive legislation should be enacted need not be reached on the basis of relevant 
and pertinent evidence — The preeision of court procedure is not required. 
It may often be proper, justifiable, and ultimately helpful in the accomplishment of 
its investigative purposes for a Congressional committee to address to witnesses 
questions which it cannot demonstrate to be pertinent. But in branding a refusal 
to answer as a misdemeanor, Congress was careful to provide that the ques 
tion must be “pertinent to the question under inquiry.” It follows that, when a 
witness refuses to answer a question and the government undertakes to convict 
him of a crimina! offense for not answering, then pertinency must be established. 
Presumption or possibility of pertinency will not suffice (Bowers v. U. S. (1958) 
202 F. 2d 447, 448). 
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10. Witnesses may be punished for mistakes of law in refusing to answer 


* * * A witness may exercise his privilege of refusing to answer questions 
[before a committee] and submit to a court the correctness of his judgment in 
so doing, but in the event he is mistaken as to the law it is no defense, for he is 
pound rightly to construe the statute * * * Beyond this, he must conform to 
the procedure of the committee and respond to its questions * * * He cannot 
be heard to plead justification and, hence, lack of willfulness in defiantly leaving 
a hearing because he does not like the questions propounded to him—remedy b 
objection and refusal to answer both being open to him (Townsend v. U. S. (1938 
95 F. 2d 352, 361). 

There is no merit in appellant’s contention that he is entitled to a new trial 
because the court excluded evidence that in refusing to answer [the committee] 
he acted in good faith on the advice of competent counsel. The gist of the of- 
fense is refusal to answer pertinent questions. No moral turpitude is involved. 
Intentional violation is sufficient to constitute guilt. There was no ee 
hension as to what was called for. The refusal to answer was deliberate. he 
facts sought were pertinent as a matter of law, and section 102 made it appellant’s 
duty to answer. e was bound rightly to construe the statute (Sinclair v. U. 8. 
(1929) 279 U. S. 263, 299). 


11. Contumacy may be punished either by Congress or as a misdemeanor 
under United States Code 2: 192 (Rev. Stat. 102) 


Every person who having been summoned as a witness by the authority of 
either House of Congress to give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint committee established by a joint 
or concurrent resolution of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or who, having appeared, re- 
fuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not more than $1,000 
nor less than $100 and imprisonment in a common jail for not less than one month 
nor more than twelve months. 


This statute cannot be qualified by permitting a witness to set con- 
ditions before he will testify (Hisler v. U. S. (1948) 170 F. 2d 273). 
“Wilful’”’ does not involve, necessarily, a criminal intent (Barsky v. 
U. S. (1948) 167 F. 2d 241). It means no more than that a person 
charged with the duty of testifying knows what he is doing and not 
that he must suppose he was breaking the law (Fields v. U. S. (1947) 
164 F. 2d 97). 


The authority to punish under this section rests with Congress 


and its committees and not with its employees. See Ex parte Frankfeld 
(1940) 32 F. Supp. 915. 


Counsel contend * * * that the law delegates to the District of Columbia 
Criminal Court the exclusive jurisdiction and power to punish as contempt the 
acts denounced, and thus deprives the Houses of Congress of their constitutional 
functions in the particular class of cases. * * * 

The refusal to answer pertinent questions in a matter of inquiry within the 
jurisdiction of the Senate, of course, constitutes a rt of that body, and by 
the statute this is-also made an offence against the United States. 

* * * We grant that Congress could not divest itself, or either of its Houses, 

of the essential and inherent power to poo for contempt, in cases to which the 
aoe of either House properly extended; but, because Congress, by the act of 
857, sought to aid each of the Houses in the discharge of its constitutional 
functions, it does not follow that any delegation of the power in each to punish 
for contempt was involved; and the statute is not open to objection on that 
account (In re Chapman (1897) 166 U. 8. 661, 671, 672). 


Where proceedings of the Senate require secrecy, judgment for 
contempt may be pronounced in secret session. 


It was also contended in argument that although the Senate might hold secret 
sessions, they could not in secrét session punish a man for a contempt. The 
court, however, cannot perceive any reason why the Senate should not have the 
same power of punishing contempts in secret as in open session * * * (Ex parte 
Nugent (1848) 18 Fed. Cas. 483). 
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12. Whether or not the witness has purged himself of contempt is for the 
House of Congress having jursidiction to decide 


* * * MacCracken contends that he is not punishable for contempt, because 
the obstruction, if any, which he caused to legislative processes, had been entirely 
removed and its evil effects undone before the contempt a were insti- 
tuted. He points to the allegations in the petition for habeas corpus that he 
had surrendered all papers in his ession; that he was ready and willing to 
give any additional testimony which the Committee might require; that he had 
secured the return of the papers taken from the files by Givven, with his per. 
mission, and that he was in no way responsible for the removal and destruction 
of the papers by Brittin. This contention goes to the question of guilt, not to 
that of the jurisdiction of the Senate. The contempt with which MacCracken 
is charged is “the destruction and removal of certain papers.’’ Whether he is 
guilty, and whether he has so far purged himself of contempt that he does not 
now deserve punishment, are the questions which the Senate proposes to try, 
The respondent to the petition did not, by demurring, transfer to the court the 
decision of those questions. The sole function of the writ of habeas corpus is to 
have the court decide whether the Senate has jurisdiction to make the deter. 
mination which it proposes. (Compare Barry v. U.S. ex rel. Cunningham (1929) 
279 U. S. 597; Henry v. Henkel (1914) 235 U. S. 219; Matter of Gregory (1911) 
219 U. S. 210 (Jurney v. MacCracken (1935) 294 U. 8. 125, 152).) 


13. Members of a commitiee may plead immunity to prosecution for 
false arrest of a witness 


The House of Representatives is not an ordinary tribunal. The defendants 
set up the protection of the Constitution, under which they do business as part 
of the Congress of the United States. That Constitution declares that the 
senators and representatives “shall in all cases, except treason, felony, and 
breach of the peace, be privileged from arrest during their attendance at the 
session of their es Houses, and in foine to and eee rae the same; 
and for any speech or debate in either House they shall not be questioned in 
any other place” (Kilbourn v. Thompson (1881) 103 U. 8. 168, 201). 

* * * the plea set up by those of the defendants who were members of the 
House is a good defence, and the judgment of the court overruling the demurrer 
to it and giving judgment for those defendants will be affirmed. As to Thompson 
[the sergeant at arms], the judgment will be reversed and the case remanded 
for further proceedings (/bid., p. 168). 


14. The plea of privilege may be denied to witnesses 

No witness is privileged to refuse to testify to any fact, or to produce any paper, 
respecting which he shall be examined by either House of Pngnee, or by any 
joint committee established by a joint or concurrent resolution of the two Houses 
of Congress, or by any committee of either House, upon the ground that his 
testimony to such fact or his production of such peret may tend to disgrace him 
or otherwise render him infamous (R. 8. 103, U. 8. C. 2:193). 

We think the resolution and proceedings give no warrant for thinking the 
Senate was attempting or intending to try the Attorney General at its bar or 
before its committee for any crime or Spree Nor do we think it a valid 
objection to the investigation that it ra ge a y disclose crime or vrongan 
on his part (McGrain v. Daugherty (1927) 273 U. 8S. 135, 179-180). [See sec. II 
of this memorandum.|} 


15. Forcing officers of the’ executive department to divulge information 


may be a question of expediency rather than one of authority 

A certain amount of discretion in making disclosures will ordinarily be exercised 
by an executive officer [Hinds’ Precedents of the House of Representatives * * * 
1907, vol. III, sec. 1738]. ‘The mischief of the House calling for documents might 
easily be a very great one * * *” (sec. 1700). 

Congress has gone far at times in asserting its authority to investi- 
gate activities in the executive department; for examples, the resolution 
to investigate, in 1792, the failure of the expedition under Major 
Genera! St. Clair (Hinds’, sec. 1725) and the creation of a joint com- 
mittee on the conduct of the war in 1861 (Hinds’, sec. 1728). 
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On the other hand, President Jackson resisted with vigor an attempt 
of a committee of the House to secure his assistance in an investigation 
of his administration. (Hinds’, sec. 1737. See generally Hinds’, 
vol. 6, secs. 404-437.) President Truman probably resisted even more 
vigorously though he had extensive legislative experience in conducting 
investigations. 


16. The authority of the President to pardon persons punished by either 
House for contempt has not been determined 


This is an interesting question for which there is no settled law. 
Certainly the right of Congress to obtain information for a legislative 
purpose should not be permitted to be defeated by the Presidential 
pardoning power. The pardoning power is limited to relief from un- 
due harshness or evident mistake. Many people have urged that 
criminal contempts should not be held within the pardoning power 
because it would tend to destroy the independence of the judiciary. 
Undoubtedly the courts would differentiate between the pardoning of 
the contempt of a committee when prosecuted under the statutes and 
the pardoning of a contempt when prosecuted before the bar of the 
House or Senate as an enforcement in their own right. An example 
of a pardon of the statutory offense was that granted to Mr. Townsend 
by the President following the affirmation of his conviction. (See 

ownsend v. U. S., supra.) However, to be considered is the exercise 
by the President of his power to pardon a criminal contempt of court. 
On this point it has been said by the Supreme Court: 

* * * (Cjriminal contempts of a federal court have been pardoned for eighty- 
five years. In that time the power has been exercised twenty-seven times. in 
1830, Attorney General Berrien, in an opinion on a state of fact which did not 
involve the pardon of a contempt, expressed merely in passing the view that the 
pardoning power did not include impeachments or contempts, using Rawle’s gen- 
eral words from his work on the Constitution. Examination shows that the 
author’s exception of contempts had reference only to contempts of a House of 


a. In 1841, Attorney General Gilpin approved the pardon of a contempt 
on the ground that the principles of the common law embraced such a case and 


| this Court had held that we should follow them as to pardons (3 Op. A. G. 622). 


Attorney General Nelson in 1844 (4 Op. A. G. 317), Attorney General Mason in 
1845 (4 Op. A. G. 458), and Attorney General Miller in 1890 (19 Op. A. G. 476) 
rendered similar opinions. Similar views were expressed, though the — 
were not reported, by Attorney General Knox in 1901 and by Attorney General 
Daugherty in 1923. Such long practice under the pardoning power and acquies- 
cence in it strongly sustains the construction it is based on = 118). 

* * * it is urged that criminal contempts should not be held within the 
pardoning power because it will tend to destroy the independence of the judi- 
ciary * (p. 119). 

* * * Complete independence and separation between the three branches, how- 
ever, are not attained, or intended * * * (p. 119). 

Executive clemency exists to afford relief from undue harshness or evident 
mistake * * * (p. 120). 


(Ez parte Grossman (1925) 267 U. S. 87, 118, 119, 120). 


17, The life of a House committee expires with a Congress, but that of a 
Senate committee depends upon its authorization 


* * * It is said in Jefferson’s Manual: “Neither House can continue any 
portion of itself in any parliamentary function beyond the end of the session with- 
out the consent of the other two branches. When done, it is by a bill constituting 
them commissioners for the particular purpose.” But the context shows that 
the reference is to the two houses of Parliament when adjourned by prorogation 
or dissolution by the King. ‘I'he rule may be the same with the House of Repre- 
sentatives whose members are all elected for the period of a single Congress; but 
it cannot well be the same with the Senate, which is a continuing body whose 
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members are elected for a term of six years and so divided into classes that the 
seats of one-third only become vacant at the end of each Congress, two-thirds 
always continuing into the next Congress, save as vacancies may occur through 
death or resignation. 

Mr. Hinds in his collection of precedents says: “The Senate, as a continuing 
body, may continue its committees through the recess following the expiration 
of a Congress”; and, after quoting the above statement from Jefferson’s Manual, 
he says: “The Senate, however, being a continuing body. gives authority to its 
committees during the recess after the expiration of a Congress.” So far as we 
are advised, the select committee having this investigation in charge has neither 
made a final report nor been discharged, nor has it been continued by an affirma- 
tive order. Apparently its activities have been suspended pending the decision 
of this case. ut, be this as it may, it is certain that the committee may be 
continued or revived now by motion to that effect, and, if continued or revived 
will ty all its original powers * * * (McGrain v. Daugherty (1927) 273 U.§ 
135, 181). 

The continuity of the Senate was questioned at the beginning of 
the 83d Congress. The issue was resolved in favor of the precedent, 
On this point see Senate Rules and the Senate as a Continuing Body 


(1953), S. Doc. 4, 83d Congress. 


18. Investigatory powers are granted to the standing committees of the 
Senate by the Legislative Reorganization Act of 1946 


Sec. 134. (a) Each standing committee of the Senate, including any sub- 
committee of any such committee, is authorized to hold such hearings, to sit and 
act at such times and places during the sessions, recesses, and adjourned periods 
of the Senate, to require by subpena or otherwise the attendance of such witnesses 
and the production of such correspondence, books, papers, and documents, to 
take such testimony and to make such expenditures drot in excess of $10,000 for 
each committee during any Congress) as it deems advisable. Each such com- 
mittee may make investigations into any matier within its jurisdiction, may 
report such hearings as may be had by it, and may employ stenographic assistance 
at a cost not exceeding 25 cents per hundred words. The expenses of the com- 
mittee shall be ores from the contingent fund of the Senate upon vouchers ap- 
proved by the chairman. 


On the House side, the Legislative Reorganization Act of 1946 
(60 Stat. 812) granted general investigatory powers only to the Com- 
mittee on Un-American Activities. Therefore, authority of other 
committees must be sought in specific resolutions passed by the 
House for that purpose. 


19. Perjury, under the criminal statute, can be committed only before a 
uly constituted committee or subcommittee 


We are measuring a conviction of a crime [of perjury] by the statute which 
defined it [D. C. C. 22-2501] * * *. An element of the crime charged in the 
instant indictment is the presence of a competent tribunal. * * * The House 
insists that to be such a tribunal a committee must consist of a quorum, and 
* * * to convict, the jury had to be satisfied beyond a reasonable doubt that 
there were “actually and ey present” a majority of the committee (Chris 
toffel v. U. S. (1949) 338 U. S. 84, 89). 


20. A witness is not required to enter into a guessing game 


Committees of Congress must conduct examinations in such a manner that it 
is clear to the witness that the committee recognizes him as being in default, 
and anything short of a clear-cut default on the part of the witness will not sustain 
a conviction for contempt of Congress. The transcript of defendant Kamp’s 
testimony fails to disciose such a clear-cut default. The witness is not required 
to enter into a guessing game when called upon to appear before a committee. 
The burden is upon the presiaing member to make clear the directions of the 
committee, to consider any reasonable explanations given by the witness, and then 
to rule on the witness’ response (U. S. v. Kamp (1952) 102 F. Supp. 757, 759). 
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Il. Investigations Invotving Marrers ALREADY BEFORE THB 
Courts 


Two Supreme Court cases, Kilbourn v. Thompson OE) (103 
U. S. 168) and Marshall v. Gordon (1917) (243 U. S. 521), furnish 
some indication of the attitude of the judicial branch where an investi- 
gation by a committee of Congress cuts across or involves matters 
oe efore the courts. (See also Delaney v. U. S. (1952) 199 F. 


The power of congressional committees to invade the judicial field 
is an undecided question. The courts will not permit a committee to 
sit in judgment over people or issues when the identical case or 
controversy is pending before a court of competent jurisdiction. The 
rule has been laid down that the implied power of legislative assemblies 
to deal with contempt is the least possible power adequate to the end 
proposed. The courts seem disposed to apply this rule when a 
congressional inquiry becomes enmeshed with the judicial machinery. 

@ question is open as to what the congressional power is after 
the legal processes have been exhausted. There seems to be no 
reason or precedent against investigations involving matters which 
have been finally decided by the courts. It is the interference with 
the court systems while operating that is abhorrent to our theory of 
jurisprudence. 

To be considered in addition to investigatory powers are con- 
stitutional principles and indications of the attitude of the judicial 
branch. Based largely on these latter considerations, the probable 
rules are that (1) a congressional committee cannot subpena and 
thereby force a grand jury foreman to make disclosures respecting the 
Berreedings of a grand jury, and (2) if in response to such a subpena he 

oes make disclosures, he could be subject to eee action by the 
court. That does not mean that he will be disciplined. 

The Constitution of the United States unavoidably deals in general 
language (Martin v. Hunter (1816) 1 Wheat. 304, 326). The fifth 
amendment spells out none of the details concerning the poses of a 
grand jury which was an established institution with established pre- 
rogatives when reference to it was first specifically incorporated in the 
Constitution upon the adoption of the first 10 amendments in 1791. 
Its origin is difficult to trace to an exact source. (See Edwards 
The grand jury * * * (1906), rr 1.) / But, this and other historical 
legal institutions have assisted in preserving the spirit of personal 
liberty and individual right through) progressive growth and wise 
adaptation to new circumstances. See Hurtado v. California (1884) 
(110 U. S. 516). As will be noted later, grand jury , prposadinas are 

rotected by a veil of secrecy which may be lifted only in the sound 
iscretion of the court. See U. S. v. American Medical Ass’n et al. 
1939) (26 F. Supp. 429, 430), Application of Texas Co. (1939) (27 F. 
upp. 847, 850-851). The secrecy of grand jury proceedings is 


| Pecitcally protected by rule 6 (e) of the Federal Rules of Criminal 


cedure which reads: 


(e) SECRECY OF PROCEEDINGS AND DISCLOSURE. Disclosure of matters occur- 
ring before the grand jury other than its deliberations and the vote of any juror 


_ may be made to the attorneys for the government for use in the performance of 


their duties. Otherwise a juror, attorney, interpreter or vee ome may dis- 
matters occurring before the grand jury only when so directed by the court 
preliminarily to or in connection with a judicial proceeding or when permitted by 
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the court at the request of the defendant upon a showing that grounds may exist 
for a motion to dismiss the indictment because of matters occurring before the 
grand jury. No obligation of secrecy may be imposed upon any person except 
in accordance with this rule. The court may direct that an indictment shall be 
kept secret until the defendant is in custody or has given bail, and in that event 
the clerk shall seal the indictment and no person shall disclose the finding of the 
irdictment except when necessary for the issuance and execution of a warrant or 
summons. 

This rule has a statutory foundation. It was promulgated by the 
United States Supreme Court under the authority of an act of Congregs 
(act of June 29, 1940, 54 Stat. 688). It may be said to have contin- 
ued the traditional practice of secrecy on the part of members of the 
grand jury except when the Court permits a disclosure. See the notes 
to this rule, and U. S. v. Socony-Vacuwm Oil Co. (1940) (310 U. §, 
150, 233-234), Schmidt v. U. S. (1940) (115 F. 2d 394), and other 
cases. However, see also Atwell v. U. S. (1908) (162 F. 97). 

Secrecy extends to the vote in any given case, to the evidence 
delivered by witnesses and to the communications of the grand 
jurors to each other. The disclosure of these facts, unless under the 
sanction of the court, would render the imprudent person making 
them liable to punishment. See for examples Goodman v. U.S. (1939) 
(108 F. 2d 516, 519), and State v. Pennington (1859) (40 Tenn. 299), 
As stated in U. S. v. Alper (1946) (156 F. 2d 222, 226): 

* * * Rule 6 (e) of the New Federal Rules of Criminal Procedure also recog- 
nizes, at least by implication, that the court has power “in connection with a 
criminal proceeding” to compel disclosure of matters occurring before the grand 
jury. Whether the power should be exercised lies, like other matters pertaining 
to the conduct of a trial, within the court’s discretion. * * * 

See also U. S. v. Byoir (1945) (58 F. Supp. 273, 274-275) and American 
Jurist Grand Jury (sec. 47 et seq.). 

We are unable to resolve the constitutional issue of secrecy, which 
is also protected by court rule based on statutory law, in favor of the 

wer of the committee to compel disclosure by a grand jury foreman 
in response to a subpena. As indicated above, the foreman should 
appear and then claim his privilege, but if he voluntarily makes dis- 
closures without permission of the court he may be subject to summary 
action by the court in which instance Congress probably could afford 
no redress whatever. 

Appendix 3 contains a brief digest of the issues and decisions in the 
two controlling Supreme Court cases of Kilbourn v. Thompson and 
Marshall v. Gordon. 


IIT. Privizeege AGAinst INCRIMINATION 


The fifth amendment to the Constitution states that ‘‘no witness 
shall be compelled in any criminal case to be a witness against him- 
self.” The Supreme Court has given this provision a broad construc- 
tion holding that it is not limited to criminal prosecutions. It applies 
in instances where the Government of the United States is attenipeas 
to obtain incriminatory information from a witness against his will. 
See Counselman v. Hitchcock (1892) (142 U.S. 547, 562). 

Note should be taken of the fact that the fifth amendment does not 
say that a person shall not be asked an incriminatory question. It 
says he shall not be compelled to answer. In fact, the privilege is 
personal (Hale v. Henkel (1906) 201 U. S. 43) and may be waived, 
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that is, a person may answer if he so wishes (U. S. v. Monia (1943) 
317 U. S. 424). But, if he does not wish to answer, he must claim his 
constitutional right to refuse. To do so requires no technical state- 
ment on his part but merely understandable language indicating that 
he knows his right and wishes to claim it. However, he cannot make 
a partial waiver of his constitutional right. If he waives this privilege, 
he must make a full disclosure (Brown v. Walker (1896) 161 U.S. 591, 
597 and Rogers v. U. S. (1951) 340 U. S. 367). With respect to 
immunity afforded by statute, U. S. v. Monia, supra, indicates that 
unless the statute requires an affirmative claim of the privilege, it 
gutomatically attaches. Poy BAC 
The immunity statute applicable to congressional investigations is 
United States Code 18:3486. The infirmity of this law has been 
inted out by Mr. Chief Justice Vinson in U.S. v. Bryan (1950) 339 
. S. 323, as follows: 


Third. Respondent also contended at the trial that the court erred in permitting 
the Government to read to the jury the testimony she had given before the House 
Committee when called upon to produce the records. She relies upon R. 8. 
§ 859, now codified in § 3486 of Title 18 U. S. C., which provides that “No testi- 
mony given by a witness before * * * any committee of either House, * * * shall 
be used as evidence in any criminal proceeding against him in any court, except 
in a prosecution for perjury committed in giving such testimony. * * *’ Ad- 
mittedly her testimony relative to production of the books comes within the literal 
eaguage of the statute; but the trial court thought that to apply the statute to 


respondent’s testimony would subvert the congressional purpose in its passage. 
We agree. 


We need not set out the history of the statute in detail. It should be noted, 
however, that its function was to provide an immunity in subsequent criminal 
proceedings to witnesses before congressional committees, in return for which it 
was thought that witnesses could be compelled to give self-incriminating testimony. 
That purpose was effectively nullified in 1892 by this Court’s decision in Counsel- 
man v. Hitchcock, 142 U. 8. 547, holding that R. 8. § 860, a statute identical in all 
material respects with R. 8. § 859, was not a sufficient substitute for the constitu- 
tional privilege of refusing to answer self-incriminating questions. Under that 
decision, a witness who is offered only the partial protection of a statute such as 
§§ 859 and 860—that his testimony may not be used against him in subsequent 
criminal proceedings—rather than complete eae rom prosecution for an 
act concerning which he testifies may claim his privilege and remain silent wit 
impunity (pp. 335-336). 
If the witness does rely on section 3486 and testifies, he is entitled to 
the limited protection it affords. (See U.S. v. DeLorenzo (1945) 151 
F. 2d 122.) However, voluntary disclosure of a fact waives the 
privilege as to details (Rogers v. U. S. (1951) 340 U. S. 367, 373). 

The immediate predecessor of section 3486 was Revised Statutes 859 
which stemmed from the act of January 24, 1862 (12 Stat. 333). This 
latter act was preceded by the act of June 24, 1857 (11 Stat. 155), 
which granted immunity on such broad terms that persons who had 
committed grave crimes against the Government were said to have 
welcomed and even sought a chance to appear before an investigating 
committee and make general disclosures thereby immunizing them- 
selves against criminal prosecution. See the debate on H. R. 219, 37th 
Congress, 2d session, Globe (pp. 428-431). See also the debate, 34th 
Congress, 3d session, Globe (pp. 404-405). Congress ay cor std 
intended by the act of January 24, 1862, supra, to foreclose this loop- 
hole and require that the witness claim his privilege. Judge Hoehling 
of the old Supreme Court of the District of Columbia appears to have 
ruled in accordance with this intent in the trials of Secretary Albert B. 
Fall and Mr. Edward L. Doheny for conspiracy to defraud the 
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Government in the leasing of the naval oil reserve at Elk Hill, Calif, 
The attempt of the defense, under Revised Statutes 859, to prevent 
the introduction of testimony given before the Senate investigati 
committee, was rejected on the ground that Fall and Doheny veil 
protection by testifying voluntarily; in other words, they had not 
claimed their privilege. See United States Daily for ecstaked 1, 1926 
(p. 15), and December 2, 1926 (p. 7). This ruling, of course, preceded 
U.S. v. Monia (1943) (317 U.S. 424), which held that the immunity 
provision of the Sherman Act, which does not contain a clause requir- 
ing a witness to claim his privilege against self-incrimination, precludas 
subsequent prosecution of the witness whether he claimed the privilege 
at the time or not (p. 426). The act of June 22, 1938 (52 Stat. 943), 
merely inserted the reference to any joint committee established by a 
joint or concurrent resolution in Revised Statutes 859. 

Returning to the Bryan case, supra, you will note that it refers to 
Counselman v. Hitchcock (1892) (142 U. S. 547). The immunity 
statute found in that case to be constitutionally inadequate was 
Revised Statutes, section 860, which read: 

No pleading of a party, nor any discovery or evidence obtained from a party or 
witness by means of a judicial proceeding in this or any foreign country, shall be 
given in evidence, or in any manner used against him or his property or estate, in 
any court of the United States, in any criminal proceeding, or for the enforcement 
of any penalty or forfeiture: Provided, That this section shall not exempt any 
party or witness from prosecution and punishment for perjury committed in 
discovering or testifying as aforesaid. [Italics supplied.] 

The immunity statute in question, relating to testimony before 
Congress, as enacted by Public Law 772, 80th Congress, reads: 


§ 3486. TesTIMONY BEFORE CONGRESS; IMMUNITY 


No testimony given by a witness before either House, or before any committee 
of either House, or before any joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be used as evidence in any criminal 
proceeding against him in any court, except in a prosecution for perjury committed 
in giving such testimony. But an official per or record produced by him is not 
within the said privilege. [Italics supplied.] 


Note that both of these provisions merely state that the information 
shall not be used as evidence against the person who was compelled 
to make the disclosure. This does not mean that the testimony 
cannot be introduced to prove willful default under United States 
Code 2: 192 (U.S. v. Fleischman (1950) 339 U. S. 349, 352). See also 
U.S. v. Emspak (1951) (95 F. Supp. 1012). 

The wording of the immunity statute (U. S. C. 15:32), which was 
found in Heike v. U. S. (1913) (227 U.S. 131), U. S. v. Monia, supra; 
etc., to satisfy the constitutional requirement, reads: 


§ 32. ImmMUNITY OF WITNESS. 

No person shall be prosecuted or be subjected to any penalty or forfeiture for 
or on account of any transaction, matter, or thing concerning which he may 
testify or produce evidence, documentary or otherwise, in any proceeding, suit, 
or prosecution under sections 1-7 of this title and all Acts amendatory thereof 
or supplemental thereto, and sections 8-11 of this title: Provided, That no person 
so testifying shall be exempt from prosecution or punishment for perjury com- 
eens so testifying (February 25, 1903, ch. 755, § 1, 32 Stat. 904). [Italics 
supplied. 


Before leaving the subject of the immunity statute, we wish to 
point out that a plea, that the testimony will incriminate the witness 
under State law, may not, necessarily, avail under the rule of U. 8. 
v. Murdock (1931) (284 U. S. 141), notwithstanding the fact that 
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in an earlier decision (Ballmann v. Fagin (1906), 200 U. S. 186) a 
contrary view had been indicated. See also U. S. v. Salina Bank 
(1828) (1 Pet. 100, 103). Later decisions appear to have followed 
the Murdock decision, for example see U. S. v. Greenberg (1951) (20 
L. W. 2197-2198). However, U. S. v. DiCarlo (1952) (102 F. Supp. 
597, 605) has held that the Murdock rule cannot be extended to 
cases where, in the exercise of overlapping jurisdiction of the Federal 
Government, a congressional committee enters upon investiations 
of State crimes. 
IV. PriviteGe or AN ATTORNEY 


The right of an attorney to raise personally the plea of privilege 
before a congressional committee is poutadtied largely by Jurney v. 
MacCracken (1935) (294 U. S. 125) and by Revised Statutes 102, 103, 
and 104 (U.S. C. 2:192, 193, and 194). 

The provisions of the Revised Statutes are as follows: 


Sec. 192. REFUSAL OF WITNESS TO TESTIFY. 


Every person who having been summoned as & witness by the authority of either 
House of Congress to give testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee established by a joint or con- 
current resolution of the two Houses of Congress, or any committee of either House 
of Congress, willfully makes default, or who, having appeared, refuses to answer 
any question pertinent to the gone under inquiry shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than $1,000 nor less than $100 and 
imprisonment in a common jail for not less than one month nor more than twelve 
months (Revised Statutes, sec. 102; June 22, 1938, ch. 594, 52 Stat. 942). 


Src. 193. PrivILEGE OF WITNESSES. 


No witness is privileged to refuse to testify to any fact, or to produce any paper, 
respecting which he shall be examined by either House of Congress, or by any joint 
committee established by a joint or concurrent resolution of the two Houses of 
Congress, or by any committee of either House, upon the ground that his testimony 
to such fact or his production of such paper may tend to disgrace him or otherwise 
fl him infamous (Revised Statutes, sec. 103; June 22, 1938, ch. 594, 52 Stat. 


Sec. 194. WITNESSES FAILING TO TESTIFY OR PRODUCE RECORDS. 


Whenever a witness summoned as mentioned in section 192 fails to appear to 
testify or fails to produce any books, papers, records, or documents, as required 
or whenever any witness so summoned refuses to answer any question pertinent 
to the subject under inquiry before either House, or any joint committee estab- 
lished by a joint or concurrent resolution of the two Houses of Congress, or any 
committee or subcommittee of either House of Congress, and the fact of such fail- 
ure or failures is reported to either House while Congress is in session, or when 
Congress is not in session, & statement of fact constituting such failure is reported 
to and filed with the President of the Senate or the Speaker of the House, it shall 
be the duty of the said President of the Senate or Speaker of the House, as the 
case may be, to certify, and he shall so certify, the statement of facts aforesaid 
under the seal of the Senate or House, as the case may be, to the appropriate 
United States attorney, whose duty it shall be to bring the matter before the grand 
jury for its action (Revised Statutes, sec. 104; July 13, 1936, ch. 884, 49 Stat. 2041; 
June 22, 1938, ch. 594, 52 Stat. 942). 


The facts of Jurney v. MacCracken indicate that the court will not 
concern itself with a plea of privilege raised during an authorized 
congressional investigation until that question has been decided by 
the House of Congress concerned. See appendix 4 for factual brief 
and decision. 

In connection with the statutes and the case cited, consideration 
should be given to the following propositions: 

(a) Generally speaking, an attorney at law is not allowed .o divulge 
confidential communications, information, and secrets imparted to 
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him by the client or acquired during their professional relation unless 
he is authorized to do so by the client himself (5 Am. Jur. 286). 

(b) Arnold v. Chesebr (1886) 41 F. 74 infers that this is not an 
absolute privilege. In this case an attorney’s refusal to produce 
evidence was upheld on the ground that there was nothing to show 
that it was impossible to serve the subpena duces tecum on the person 
from whom the attorney received the correspondence. 

(c) U. S. v. Philadelphia and R. Ry. Co. (1915) 225 F. 301: 
Records cannot be aeakad with immunity or privilege merely by 
depositing them in the legal department of a company. In fact, an 
individual is responsible for producing records, even if the office 
through which he acts is one of joint responsibility i. .S. v. Fleishman 
(1950), 339 U. S. 349; U.S. v. ae (1950), 339 U. S. 323). ; 

(d) Bowles v. Insel (1945) 148 F. 2d 91, 93: Records required by 
law to be kept are not privileged. See also a discussion of this in 
Wilson v. U.S., infra. 

(e) Wilson v. U.S. (1911) 221 U.S. 361: A person has no privilege, 
constitutional or otherwise, against the compulsory production of 
records belonging to another. (See pp. 379-386.) 

(f) McMann v. Engel (1936) 16 FE Supp. 446, 448: There are 
exceptions to the above rule where a relationship raising a privilege 
exists—such as attorney and client. 


V. Recent Crrations 


In addition to the resolutions or reports already cited in connection 
with prosecutions or particular problems, we invite attention to the 
following: 

House Reports Nos. 2849, 2855, 2856, 2857, and 2858, 81st Congress, 
from the House Committee on Un-American Activities, citing Philip 
Bart, James J. Matles, Thomas J. Fitzpatrick, Thomas Quinn, and 
Frank Panzino, respectively. 

House Report No. 1293, 82d Congress, from the House Committee 
on Un-American Activities, citing Sidney Buchman. 

Senate Reports Nos. 30 and 88, 82d Congress, from the Senate 
Special Committee to Investigate Organized Crime in Interstate 

ommerce, citing Walter M. Pechart and David N. Kessel, respec- 
tively. In addition, the following reports from this special com- 
mittee are of interest because they contain memoranda from com- 
mittee counsel or associate counsel certifying that the contempts 
complained of were, in their opinions, punishable as a matter of law: 
Senate Reports Nos. 200, 201, 202, 205, 206, and 207, 82d Congress, 
citing Frank Erickson, Joseph Doto, alias Joe Adonis, Stanley Cohen, 
William G. O’Brien, Ralph J. O’Hara, and John Croft, respectively. 

House Report No. 1748, 82d Congress, from the House Committee 
on Ways and Means, citing Henry W. Grunewald exemplifies more 
the difficulty a committee may experience with the counsel of a 
witness, than the recusancy of the witness. Judge Alexander Holtz- 
off of the District Court, District of Columbia, fined Grunewald 
$1,000 and suspended a 90-day jail sentence which he later revoked. 
The Washington Star of June 4, 1953, carried the following account: 

The dudse cited as “mitigating circumstances” the “fantastically bad’”’ advice 
given Grunewald by his former attorney, William Power Maloney of New York. 


In a blistering denunciation of Mr. Maloney’s tactics before the House Ways 
and Means Subcommittee delving into Grunewald’s connection with high Internal 
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Revenue Bureau officials, which called Grunewald as a witness in 1951, Judge 
Holtzoff declared: ‘‘Were it not for the fact that it isn’t customary to prosecute” 
defense counsel in such matters “he could have been indicted for aiding and abet- 
ting contempt.” 

NO JUSTIFICATION FOR ADVICE 


The jurist was alluding to Mr. Maloney’s action in repeatedly directing Grune- 
wald not to answer questions posed by the subcommittee even to the extent of 
refusal to divulge his name. 


“There is no doubt that this was sheer defiance of the committee,” the judge 

stated. “On the other hand,” he said, ‘the witness was accompanied by a sup- 

ly geen counsel. He was confronted by a situation which placed bim 
tween Scylla and Charybdis.” 


The jurist continued: ‘‘He received very bad advice—so bad as to be fantastic. 
There was no justification to advise that he refuse to answer. 

“The fact that a defendant is advised by counsel to commit a criminal act is 
no defense, But in determining sentence it iy be mitigating. The average 
client feels he has a lawyer who knows what he is doing. 

“The court wil] consider this mitigating circumstance. 


A salutary result probably could have been obtained by requiring 
Mr. Maloney to appear before the bar of the House to answer for his 
actions. 

VI. Rigurs or a WitTNzss 


There are few safeguards for the protection of a witness before a 
congressional committee. However, the Supreme Court claims it 
has not hesitated to protect the rights of a private individual when it 
found Congress was acting outside its legislative role (Tenney v. 
Brandhove (1951), 341 U. S. 367, 377). In committee, his treatment 
usually depends upon the skill and attitude of the chairman and the 
members. Since an investigation by a committee is not a trial, the 
committee is under uo compulsion to make the hearings public. 
(See Eberling, Congressional Investigation (1928), pp. 288, 390; 
3 Hinds’ Precedents of the House of Representatives (1907), sec. 1732; 
and Ex parte Nugent (1848) 18 Fed. Cas. 483.) For the same reason 
the committee is not required to make the inquiry speedy. (See 
Dimock, Congressional Investigating Committees (1929), p. 158, and 
the sixth amendment to the Constitution of the United States.) 
Self-incrimination has been treated separately in part III. 


1. Searches and seizures 


The question of unreasonable searches and seizures, with regard 
to a committee investigation, resolves into a determination of the 
committee’s jurisdiction in making the investigation, and whether 
the required testimony and the documents of the witness are pertinent 
thereto. (See Dimock, op. cit. supra, p. 153.) Where the committee 
has jurisdiction, the congressional attitude at times in the past has 
been that a broad and sweeping inquiry into papers and documents 
could be made without specificity and that this would not be hindered 
or prevented by the fourth amendment. (See Eberling, op. cit. 
supra, pp. 226, 232-241, 245, and 285; Dimock, op. cit. supra, pp. 
153-154, and 155-156.) There has been a later tendency, however, 
toward definiteness or careful designation in subpenaing the papers 
and records desired (Dimock, op. cit. supra, p. 155). A more recent 
writer states that the fourth amendment serves as “‘a definite check 
on the methods which the committees may employ” and that “neither 
House of Congress has any ‘general power’ to search into, or compel 
disclosures concerning private affairs.” (See McGeary, The Develop- 
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ment of Congressional Investigative Power, 1940, p. 106.) This 
assertion is supported by the decision in Strawn v. aaa, Union 
Telegraph Co. (Sup. Ct. D. Col. 1936, 3 L. W. 646), holding that 
response to a committee subpena could be restrained on the basis 
that it constituted an unreasonable search and seizure under the 
fourth amendment and “went way beyond any legitimate exercise of 
the right of the subpena duces tecum.”’ A witness confronted 
with a broad subpena, therefore, can appeal to the courts for aid but 
his appeal must be timely, for once his papers are in the possession of 
the committee, the courts will be reluctant to interfere with their 
use (Hearst v. Black (1936), 87 F. 2d 68, 71). 

Where officers of an association are directed to produce books and 
papers, they cannot severally thwart with immunity the demands of 
the investigating committee by denying possession of the requested 
items or the authority to produce them. See United States v. Fleisch- 
man (1950) (339 U. 4 349). Further, records required by law to be 
kept are not privileged (Bowles v. Insel (1945), 148 F. 2d 91, 93, and 
United States v. Wilson (1911), 221 U.S. 361). 

2. Disgracing and inconveniencing questions 

A witness may not refuse to answer a question upon the ground 
that his testimony may tend to disgrace or otherwise render him 
infamous. Revised Statutes, section 103 (U. S. C. 2: 193), states: 

No witness is privileged to refuse to testif iy to any fact, or to produce any 
paper, respecting which he shall be examined by either House of Congress, or 

y any joint committee established by a joint or concurrent resolution of the 

two Houses of Congress, or by any committee of either House, upon the ground 
that his testimony to such fact or his production of such paper may tend to disgrace 
him or otherwise render him infamous. 
Nor may a witness be excused from supplying information properly 
within the scope of the inquiry by the fact that the testimony sought 
by the committee will militate against the interest of the witness in 
a pending suit. (See 6 Hinds’ Precedents * * * sec. 338.) He can- 
not justify his refusal to answer inquiries on the refusal of the com- 
mittee to keep his testimony secret (U. S. v. Orman (1953), 207 F. 
2d 148, 159). However, the Supreme Court has pointedly warned 
against the conversion of investigations into mere harassment of 
persons and beliefs (U. S. v. Rumely (1953), 345 U. S. 41, 43-44). 


8. Right to counsel 


The privilege of a witness to have advice of counsel depends upon 
the committee, and the rule has varied a good deal (Dimock, op. cit. 
supra, 159-160). In some cases, presence of or consultation with 
counsel has been permitted (Dimock, op. cit. supra; 3 Hinds’ op. cit. 
supra, secs. 1735, 1772, 1788). In others, it has been refused (Dimock, 
op. cit. supra; 3 Hinds’ Precedents * * * sec. 1837). It has been 
urged, as a matter of fairness, that counsel should be allowed to 

pear, and it has been said that the tendency is in this direction 
(imosk, op. cit. supra, pp. 161-163; see also McGeary, op. cit. 
supra, p. 80, n. 88). But in the final analysis, the matter is one 
which the committee has the power to determine for itself; it is “a 
matter of privilege, not of right” (Eberling, op. cit. supra, p. 390). 
(See also 3 Hinds’ Precedents * * * sec. 2501.) 
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4. Cross-examination 


Whether a witness or his counsel may cross-examine other witnesses 
depends upon the attitude of the committee. It has been said that 
the custom is to permit little or no cross-examination (McGeary, op. 
cit. supra, p. 80). For an instance recounted where cross-examina- 
tion was permitted, see Dimock (op. cit. supra, p. 160). And in one 
case, the committee permitted counsel to communicate questions 
through some member of the committee but not to ask them directly 
(Dimock, op. cit. supra; 3 Hinds’ Precedents * * * sec. 1788). 

It has been contended that the privilege of cross-examination 
should be accorded those who are being investigated or those repre- 
senting issues under investigation (McGeary, op. cit. supra, pp. 80-81; 
also quoting then Professor (now Justice) Frankfurter, Dimock, op. cit. 
supra, pp. 161-163). For cases where this has been done, see Hinds’ 
Precedents * * * (secs. 1620, 1644). 


5. Presenting written statements or calling witnesses 


Whether or not a witness may present a preliminary written state- 
ment by himself or counsel depends generally upon the desires of the 
committee (Dimock, op. cit. supra, pp. 158-159; McGeary, op. cit. 
supra, pp. 79-80). This is also demonstrated by the recent successful 
prosecution of Gerhart Eisler for contempt in refusing to be sworn as 
a witness until he had made a brief statement. Because these state- 
ments are sometimes needlessly long or have little relevance some 
committees, in order to expedite matters, have refused witnesses the 
privilege (McGeary, op. cit. supra). Where the privilege is granted, 
the reading of the statement may be interrupted by interrogations 
which are aimed at clarification (ibid). The Legislative Reorganiza- 
tion Act of 1946 (sec. 133), provides that— 

Each standing committee shall, so far as practicable, require all witnesses 


appearing before it to file in advance written statements of their proposed testi- 
mony, and to limit their oral presentation to brief summaries of their argument. 


A witness may call other witnesses in his behalf, as a rule, upon 
permission accorded him by the committee, but he has no inherent 
right to do so (Dimock, op. cit. supra, p. 159). For instances where 
production of testimony was allowed, see 3 Hinds’ Precedents * * * 
(secs. 1741, 1787). In investigating charges of an impeachable 
offense, a committee permitted the accused to have process to compel 
testimony (3 Hinds’ Precedents * * * sec. 1736). In one case, an 
investigating committee permitted a person implicated by prior 
testimony to appear and testify (3 Hinds’ Precedents * * * sec. 
1789). 


6. Pertinency of the testimony 


Pertinency of evidence presented before a congressional committee 
is not determined by its probative value. This matter received 
attention in Sinclair v. Unitea States (1929) (279 U. S. 263, 296), 
wherein the Court said: 


Appellant earnestly maintains that the question was not shown to be pertinent 
to any inquiry the committee was authorized tomake. The United States suggests 
that the presumption of regularity is sufficient without proof. But, without 
determining whether that presumption is applicable to such a matter, it is enough 
to say that the stronger presumption of innocence attended the accused at the 
trial. It was therefore incumbent upon the United States to plead and show that 
the question pertained to some matter under investigation. * * * 


(17) 








472 FREEDOM OF INFORMATION IN GOVERNMENT 


The question of pertinency under section 102 (U. 8. C. 2:192) was rightly 
decided by the court as one of law. It did not depend upon the probative value 
of evidence. That question may be likened to those concerning relevancy at the 
trial of issues in court, and it is not essentially different from the question as to 
materiality of false testimony — as perjury in prosecutions for that crime, 
Upon reasons so well known that their eee in unnecessary, it is uniformly 
held that relevancy is a question of law (p. 298). 


Where an indictment charges unlawful refusal to answer questions 
“all of which were pertinent to the question then under inquiry before 
the subcommittee,” pertinency is an element of the criminal offense 
which must be shown by the prosecution * * * (Bowers v. U. S. 
(1953), 202 F. 2d 447, 452). 

7. Defamation by a congressional witness 

Defamatory testimony before a regularly constituted legislative 
body, or a committee thereof, making a legally authorized investiga- 
tion, is generally held to be subject to the same rules of privilege as 
similar testimony in courts of justice. If the testimony is material 
to the inquiry, or is responsive to a question asked by the members 
of a committee, it is generally privileged absolutely (12 A. L. R. 1255 
citing Terry v. Fellows (1869) 21 La. Ann. 375; Wright v. Lothrop 
(1889) 149 Mass. 385; Sheppard v. Bryant (1906) 191 Mass. 591). 
See also McLaughlin v. Charles (1891) (60 Hun. 239). Compare 
Blakeslee v. Carroll (1894) (64 Conn. 223). 


8. The oath 


While the administration of an oath to a witness adds dignity toa 
congressional hearing, it is not essential. If administered, it comes 
within the purview of Revised Statutes, section 101 (U. S. C. 2:191), 
which reads: 


The President of the Senate, the Speaker of the House of Representatives, or a 
chairman of any joint committee established by a joint or concurrent resolution 
of the two Houses of Con , or of a Committee of the Whole, or of any com- 
mittee of either House of Congress, is empowered to administer oaths to wit- 
nesses in any case under their examination. 

Any Member of either House of Congress may administer oaths to witnesses 
in any matter depending in either House of Congress of which he is a Member, 
or any committee thereof. 


In case of false testimony after taking an oath, a witness may be 
prosecuted under United States Code 18:1621, which reads: 

Whoever, having taken an oath before a competent tribunal, officer, or person, 
in any case in which a law of the Untied States authorizes an oath to be adminis- 
tered, that he will any declare, depose, or aphy | truly, or that any written 
testimony, declaration, deposition, or certificate by him subscribed, is true, will- 
fully and contrary to such oath states or subscribes any material matter which he 
does not believe to be true, is guilty of perjury, and shall, except as otherwise 
expressly provided by law, be fined not more than $2,000 or imprisoned not more 
than five years, or both. 

A correction in testimony, subsequently made, will not prevent 8 
verdict of guilty of perjury. See United States v. Norris (1937) (300 
U. S. 564). However, it is essential that the committee or subcom- 
mittee be duly constituted at the time that the perjured testimony is 

ven and that quorum requirements be met (Christoffel v. United 

tates (1949), 338 U. S. 84). The failure to state the name and the 
authority of the person who administered the oath to a congressional 
witness does not invalidate an indictment for perjury (U. S. v. Debrow 
(1953), Docket 51, 1953-54 term, 22 L. W. 4019). 
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9. Undignified activity of a member 


In U. S. v. Pechart et al. (1952) (103 F. Supp. 417), attention was 
directed to language used by a member in addressing a witness who 
was attempting to assert his constitutional privilege against self- 
incrimination. The statement of the member, said the judge (p. 419): 
certainly could not have put the defendants in a frame of mind where they felt 
that they were being questioned in an atmosphere of impartiality appropriate to 
accomplish the laudable purposes of a very important committee of the United 
States Senate. 

There is no indication that impartiality and dignity are requisite to a 
successful prosecution. However, their lack may influence decisions 
of courts. 

A different view is taken in Barsky v. U. S. (1943) (167 F. 2d 241, 
250), which states that unseemly conduct, if any, by committees of 
Congress is a problem for Congress or the people to consider. It is 
a political, not a judicial question. 

Judge Louis E. Goodman, United States district court, San 
Francisco, Calif., who thus criticized the Senate committee in the 
Pechart case showed some truculence before the Special Subcom- 
mittee To Investigate the Department of Justice, House Committee 
on the Judiciary, 83d Congress, under House Resolution 50. See 
serial No. 2, part 2, pages 1752-1766. The Congress, of course, 
legislates with respect to many things pertaining to the courts such 
as jurisdiction, rules, procedures, and the administration of justice 
generally. This matter is discussed briefly in part VIII. 


10. Immunity from service of civil process 


The service of summons and complaint on a nonresident while he 
was in attendance as a witness before a committee of Congress has 
been quashed on the ground that such a witness is immune from 
service of civil process while in attendance as a witness and while 
traveling to and from the place where he was called upon to testify. 
Notwithstanding Wilder v. Welsh (1874) (8 D. C. 566, 1 MacArthur 
566), it has been held that the immunity of a nonresident witness to 
service of process applies not only to witnesses before judicial tri- 
bunals, but also to witnesses before bodies of the executive branch 
of the Government. ‘This being the case,’ said the court, ‘‘no 
reason appears for not applying the immunity to witnesses appear- 
ing before the legislative branch of the Government’’ (Youpe v. 
Strasser (1953) 113 F. Supp. 289). 


11. Privilege with respect to international organizations 


The subject of privileged communications is within the field of municipal law 
and is governed by the law of the United States and not by any principle of inter- 
national law. * * * The United Nations is not clothed with the power to 
legislate on matters in the realm of municipal law of the United States. This 
eeeen is axiomatic and may be stated without disparaging or detracting 
tom the tremendous importance and vital significance of this international 
organization (U. S. v. Keeney (1953), 111 F. Supp. 233, 234, 235). 


12. Quorum 


We have already indicated the importance of quorum in perjury 
cases (Christoffel v. U. S., supra). To avoid future difficulties on this 
point, the Senate passed Senate Resolution 180, 81st Congress, adding 
& new paragraph (b) to section 3 of rule XXV, authorizing standi 
committees and subcommittees to fix a lesser number than paeg 
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of its entire membership who shall constitute a quorum for the purpose 
of taking sworn testimony. Thus these Senate committees and sub- 
committees can authorize interrogation by a single member. See 
U. 8. v. DiCarlo (1952) (102 F. Supp. 597) and U. S. v. Awippa (1952) 
(102 F. Supp. 609). 

The House does not have this provision in its rules. However, we 
know of no objection to the designation of smali subcommittees for 
the purpose of taking testimony. A witness may rightfully demand 
the presence of quorum and if this is done, the committee should show 
specifically in the transcript at that point that a quorum was present, 
See U. S. v. Bryan (1950) (339 U. S. 323, 332-335). 


13. Telecasting 


Neither the House nor the Senate has provided by rule for televising 
hearings. Accordingly, it may be possible to effectively object to 
testifying before cameras. See U. S. v. Kleinman (1952) (107 F. 
Supp. 407), wherein the court stated (p. 408): 

The only reason for having a witness on the stand, either before a committee 
of Congress or before a court, is to get a thoughtful, calm, considered and, it is 
to be hoped, truthful disclosure of facts. That is not always accomplished, even 
under the best of circumstances. But at least the atmosphere of the forum 
should lend itself to that end. 

In the cases now to be decided, the stipulation of facts discloses that there were, 
in close proximity to the witness, television cameras, newsreel cameras, news 
photographers with their concomitant flashbulbs, radio microphones, a large and 
crowded hearing room with spectators standing along the walls, etc. The ob- 
durate stand taken by these two defendants must be viewed in the context of all 
of these conditions. The concentration of all of these elements seems to me nec- 
essarily so to disturb and distract any witness to the point that he might say 
today something that next week he will realize was erroneous. And the mistake 
could get him in trouble all over again. 

_ The court held that the refusal of the defendants to testify was 
justified. See also Congressional Record (February 25, 1952) 
(98:1334-1335) wherein the Speaker ruled on the question. 


VII. INVESTIGATION oF THE ExecuTIvE BRANCH 


Many events have transpired since the publication of the original 
study in the 80th Congress. A former President has been subpenaed 
and has declined to appear before the congressional committee from 
whence the subpena issued. Both Congress and the President have 
strongly asserted their rights but to date the basic issue has not been 
settled by the Supreme Court. Law review articles, such as Wolkin- 
son, Demands of Congressional Committees for Executive Papers 
(1949, 1950) (Fed. B. J. 10:103-150, 223-259, and 319-350) have 
supported the President while others, such as Collins, The Power of 
Congressional Committees of Investigation To Obtain Information 
From the Executive Branch: The Argument for the Legislative Branch 
(1951) (Geo. L. J. 39:563), have supported the Congress. Views, 
pro and con, also have been presented in House Report No. 1595, 
80th Congress, on House Joint Resolution 342, and House Report 
No. 1753, 80th Congress, on House Resolution 522, directing the 
Secretary of Commerce to transmit to the House of Representatives 
a certain letter with respect to Dr. Edward U. Condon, Director of 
the National Bureau of Standards. While the resolution passed the 
House April 22, 1948, no further action was taken and the letter was 
not produced. 
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The House of Representatives probably could have forced the issue 
in the Condon case to a definitive court adjudication had it desired 
todoso. This would have required the passage of a resolution direct- 
ing the Speaker to issue his warrant directing the Sergeant at Arms 
to take the Secretary of Commerce into custody and to bring him 
before the bar of the House to answer for his failure or refusal. Upon 
further refusal, the House could have ordered that he be kept = the 
Sergeant at Arms in the guardroom of the Capitol Police. (See 3 
Hinds’ * * * secs. 1669, 1672, 1684, 1686, and 1690.) The matter 
probably would be placed immediately before the courts by means of 
a petition for a writ of habeas corpus and a definitive pronouncement 
could thus be obtained. 

It is obvious that a definitive court pronouncement could not be 
obtained by the usual procedure of reporting the refusal under 
Revised Statutes 104 (U. S. C. 2:194), whereby a statutory prosecu- 
tion under Revised Statutes 102 (U. S. C. 2:192) would be sought by a 
United States district attorney. It is unlikely that the Department 
of Justice would prosecute an executive officer whose refusal was 
based on a Presidential directive. Further, inasmuch as a statutory 
penalty would be involved, there could be little doubt concerning the 

ower of the President to pardon in advance. See Taft, Our Chief 
iasintrate and His Powers (1925 edition, 121-124). It is doubtful, 
however, if the President could take definitive action in this manner 
with respect to a person held under an order of the House. See Ex 
parte Grossman (1925) (267 U. S. 87, 118). 

In pointing to this possible action, there is no intention to recom- 
mend that either the Senate or the House seek definitive action in a 
given instance. 

While there is a respectable body of general case !aw and precedent 
on the investigatory power of Congress and its committees, that phase 
dealing with the extent of congressional power with respect to in- 
vestigations of the executive branch is singularly lacking in definitive 
precedents. (See sec. 1 of his report.) 

This study supports generally the following propositions: 

(a) That the scope of a congressional investigation is as broad as the 
legislative purpose requires (Townsend v. U. S. (1938) 95 F. (2d) 
352, 361, and sec. 1 of this report). 

(6) That the subpena of a duly authorized investigatory committee 
of Congress is no more restricted than that of a grand jury. (See 
sec. 4 of this section.) 

(c) That the right of a legislative body to demand and receive, from 
the executive branch, information and papers which it deems pertinent 
to the legislative process is established. (See sec. 1 of this section.) 

(d) That this established right has been vigorously asserted at times 
by the Congress of the United States against the President and exec- 
utive officers. (See sec. 3 of this section.) 

(e) That the President and the executive officers have vigorously 
defended against such asserted right on the basis of the fundamental 
doctrine of separation of powers of the executive, legislative, and 
judicial branches of the Federal Government. (See sec. 3 of this 
section.) 

(f) That the Congress has merely asserted its right to obtain infor- 
mation without attempting to enforce it. (See sec. 3 of this section.) 

(g) That the Congress has never attempted to invoke against exec- 
utive officers the law which provides that every person who, having 
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been summoned by either House to give testimony or to produce 
papers — a matter under inquiry, willfully makes default, is crim- 
inally liable. (See sec. 1 of this report.) 
1. Authority and purpose 
_ The primary purpose of a committee of Congress in conducting an 
investigation is to assist the function of lawmaking. A secondary 
purpose of almost equal importance is fulfilled by investigations 
whereby Congress supervises and checks activities in the executive 
departments. See section 136 of the Legislative Reorganization Act 
of 1946, infra. In the latter type of investigation two questions of 
basic importance arise: How far can Congress go in requiring infor- 
mation from the executive branch of the Government? To what 
extent does the separation of powers of the Federal Government pro- 
tect the executive officers? (See McGeary, Development of Congress- 
ional Investigative Power, p. 102.) To date these questions have not 
been completely answered. Such answers as are obtained must be 
found in historical precedents and in analogies, for the possibility of 
clear-cut court decisions are unlikely on questions arising from con- 
essional investigations culminating in tests of strength between the 
egislative and executive branches. 

t is perhaps unfortunate that the Supreme Court of the United 
States has never flatly recognized the fitness and propriety of the 
investigative process in relation to the supervisory power of Congress 
over administration. When opportunity was apparently provided 
for such an avowal in the case of McGrain v. Daugherty (1927) (273 
U.S. 135), the Court satisfied itself by declaring the investigation of 
the Attorney General necessary and proper on the ground that such 
information was needed for the “efficient exercise of the legislative 
function.” By this indefinite phrase “‘the legislative function,” the 
Court apparently meant the lawmaking function (Dimock, Congress- 
sional mnvernanting Committees, p. 27). 

Investigations of the executive departments are necessary and 
proper, not only because Congress must learn the needs of the depart- 
ments in legislating but also because it possesses and has consistently 
exercised the power to see that the departments are conducted in 
accordance with law and policy. When Congress suspects, for good 
and sufficient reason, that irregularities are taking place in a depart- 
ment, it is its duty and privilege under the Constitution to investigate 
as a means to other action (p. 28). Implementing legislation contained 
in section 136 of the Legislative Reorganization Act of 1946 (60 Stat. 
812, 832), spells out this power of “legislative oversight’’ as follows: 

Sxc. 136. To assist the Congress in appraising the administration of the laws and 
in developing such amendments or related legislation as it may deem necessary, 
each standing committee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative agencies 
concerned of any laws, the subject matter of which is within the jurisdiction of 
such committee; and, for that purpose, shall study all pertinent reports and data 
submitted to the Congress by the agencies in the executive branch of the Govern- 
ment. 

“Legislative power’ as used in article I, section 1, of the Consti- 
tution unhappily fails to be either a word of art or a self-defining 
concept. Like “judicial power,” it summarizes the history of an 
institution of government for any particular period of time. It did 
so in 1789. en the political thinkers of that period erected a 
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Government and set forth its outlines in a Constitution, they were 
not dealing with new concepts into which judges of a later date were 
to pour a meaning dissociated from past history and experience. 
Bred to the bone, as they were, with English conceptions and tradi- 
tions, a phrase such as “legislative power” precipitated centuries of 
parliamentary history and decades of colonial practice (Landis, 
Constitutional Limitations on the Congressional Power of Investiga- 
tion, 40 Harv. L. Rev. 153, 156). 

A legislative committee of inquiry vested with power to summon 
witnesses and compel the production of records and papers is an 
institution rivaling most legislative institutions in the antiquity of 
its origin. Its roots lie deep in the British Parliament, and only in 
the light of a knowledge of these origins and subsequent developments 
does it become possible to comprehend its limits. The value of 
British precedents, however, has been doubted on the ground that 
Parliament as distinguished from Congress was originally a judicial 
body; that powers judicial in character commonly exercised by it are 
attributable to its judicial nature and therefore cannot be incident to 
a legislature sees in its creation of all judicial functions. To this 
argument several answers are to be made. The assertion that 
Parliament was a judicial body is in itself one that scholars have 
vigorously denied. But assuming the premise to be true, neither the 
nature of the power to punish recalcitrant witnesses nor the history 
of its exercise lends color to the contention that it is to be deduced 
from the possession of judicial as distinguished from legislative powers 
by Parliament. Its character as a power ancillary and subordinate to 
the legislative process cannot be overemphasized. Its origins and its 
exercise are either necessary for the self-defense of the legislature or 
necessary for its efficient functioning (Landis, pp. 159-160). 

Committees of Parliament deputed on inquiries of a different 
character were, during the period 1604-1868, armed with powers to 
compel the production of persons and papers, administer oaths, and 
report recalcitrant and untruthful witnesses to Parliament. Such 
committees might be concerned with discovering data for proposed 
legislative enactments. Such was the case of Sheriff Acton, of London, 
who was found guilty by the Commons of prevarication before a 
“Committee for the heaacimetion of the Merchants’ Business,” and 
in consequence sentenced to the Tower. Similarly, on April 21, 1664, 
a committee, to whom the bill for settling the navigation of the River 
Wye had been referred, was empowered by the House to send to the 
warden of the fleet to cause James Pitson to be brought before them 
from time to time and be examined as occasion required (8 Comm. 
Journal, 547 (1664)). The power of Parliament over the purse also 
gave rise to the institution of committees to discover whether funds 
appropriated had been expended for authorized purposes. Among 
the earliest of these instances is that of a committee deputed “‘to 
Sores the several Accompts of the Officers of the Navy, Ordnance, 
and Stores,” and empowered to send for persons and papers (ibid., 
628 (1666); Landis, p. 161). 

The privileges a powers of the Commons were naturally assumed 
to be an incident of the representative assemblies of the Thirteen 
Colonies. The colonial records are too vast and uncharted a conti- 
nent to permit the uninitiated to glean more than a handful of illus- 
trations of the methods of work and the problems of 13 different 
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legislatures dealing with a multitude of different problems. But 
enough has been uncovered to illustrate the incidence of privileges and 

owers and the solution of the problem of self-defense by colonial 
Laoteta tutes on the principles of Parliamentary precedents and prac- 
tices. 

Just as military disasters in Ireland gave rise to a Parliamentary 
inquiry, the fai’ure to carry out certain offensive operations in the 
field led the Massachusetts House of Representatives in 1722 to assert 
its right to summon before them Colonel Walton and Major Moody. 
The Governor’s attempt to thwart the inquiry led to the solemn 
pronouncement by the house that it was— 
not only their Privilege but Duty to demand of any Officer in the pay and service 
of this Government an account of his Management while in the Public Imploy. 
Parliamentary control over the purse by committees charged with 
examining the accounts of disbursing officials finds its parallel in the 
creation of a standing committee of the Pennsylvania House of 
Delegates charged with the duty of auditing and settling the accounts 
of. the treasurer and given— 
full Power and Authority to send for Persons, Papers, and Records by the Sergeant 
at Arms of this House. 

Similarly the Colonial Assembly of North Carolina ordered the arrest 
and detention of the receiver of powder money at Roanoke for his 
refusal, under the Governor’s orders, to submit his accounts to the 
house. Public scrutiny of the conduct of different departments of 
governments is illustrated by the action of the Pennsylvania House 
of Delegates in examining witnesses upon charges of misconduct 
against W. Moore, judge of the court of common pleas, whom the 
Governor alone a the power of removing. As a result of the 
examination of the charges, the house felt justified in petitioning the 
Governor for his removal (Landis, pp. 165-166). 

2. Supervision by investigation 

As pointed out earlier, the secondary function of a congressional 
investigation of the executive branch is for supervisory purposes. 
See section 136 of the Legislative Reorganization Act of 1946, supra. 
There are three important reasons why Congress must obtain infor- 
mation concerning the executive departments in carrying out this 
function: First, to learn departmental needs and hence legislate 
efficiently; second, to make possible alterations in the distribution 
of work in the respective departments; and third, to determine whether 
or not the law regulating the work of the departments is being carried 
out legally, economically, and to the best advantage. (Sse Dimock, 
Congressional Investigating Committees (1929), p. 85.) Perhaps 
another reason is to inform public opinion (Galloway, Investigative 
Function of Congress, 21 Am. Pol. Sc. Rev., p. 60). 

Especially with regard to the last two reasons, the possible impor- 
tance of the threat of investigation should not be overlooked. While 
there are no scales to measure the unethical and undesirable practices 
which it may prevent, the fear of publicity through investigation may 
carry the same restraint as fear of the law. (See McGeary, The 
Developments of Congressional Investigative Power (1940), p. 21.) 

At this point it should be emphasized that the power to investigate 
the executive branch is perhaps the least of the great powers vested or 
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inherent in Congress. Of greater scope and consequence are the power 
to impeach, the power to control through appropriations, the power 
to abolish functions or transfer functions, and the power to refuse 
to withhold advice and consent. 


8. Congress versus the President 


The Constitution was hardly adopted and the new Government 
organized before Congress and the President were at odds over a re- 
quest for the transmission of Executive papers. In 1796 the House 
of Representatives requested President Washington to lay before it 
certain papers relating to the negotiation of the treaty with the King 
of Great Britain. The President refused the request, pointing out 
that the assent of the House is not necessary to the validity of a treaty 
and that the treaty exhibited in itself all the objects requiring legisla- 
tive provision. He wrote: 

As it is essential to the due administration of the Government that the bound- 
aries fixed by the Constitution between the different departments should be pre- 
served, a just regard to the Constitution and to the duty of my office * * * 
forbids a compliance with your request. (See I Richardson, J. D., Messages of 
the Presidents (Washington, 1896-99), p. 196.) 

One of the most famous congressional investigations was that 
authorized in 1861 by concurrent action of the two Houses, which 
assumed, without much question, the right to investigate the conduct 
of the war. On December 9, 1861, the Senate agreed to the following: 

Resolved by the Senate, the House of Representatives concurring. ‘That a joint 
committee of three members of the Senate and four members of the House of 
Representatives be appointed to inquire into the conduct of the present war; 
that they have power to send for persons and papers, and to sit during the session 
of either House of Congress (37th Cong., 2d sess., Globe, p. 29). 

The military disasters at Bull Run and Balls Bluff led to the demand 
in the Senate for this investigation. These victories had not only 
moderated the easy optimism of the North but had left Congress and 
the northerners badly bewildered. Perhaps, it was thought, the Presi- 
dent was to blame. Certainly there was something wrong with the 
War Department. At any rate, Congress was determined to discover 
where the source of weakness lay, and the investigating committee 
appeared as the most efficient device. In the crisis Congress appar- 
ently did not trouble itself with the reflection that, inasmuch as the 
President is the Commander in Chief of the Army, such interference 
constituted a serious infringement of the Executive prerogative. In 
the Senate the resolution passed by a vote of 33 to 3, and in the House 
there was not even debate or division. This investigation marks the 
use for the first time of the joint investigating committee (Dimock, 

. 111). 

; The Wade committee, so constituted, went about its duties vigi- 
lantly during the entire course of the war. Their reports comprise 
four large volumes. In truth, it may be said that this committee 
took over a partial control of Union operations. Practically no phase 
of the conflict escaped the inquisitorial eye. Battles, disloyal em- 
ployees, naval stations, surrenders at sea, military and naval supplies 
were summarily investigated. War contracts were inspected with 
special zeal. If legislative meddling could be shown to be damaging 
from a strategic standpoint, at least Congress was able to legislate 
with adequate knowledge and to hold the officials in Washington and 
upon the line of battle to strict accountability (p. 112). 
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Attention is invited to the activities of the Joint Committee on the 
Investigation of the Pearl Harbor Attack, which furnishes a direct 
contrast to the Committee on the Conduct of the Civil War. Though 
actual hostilities had ceased when this last investigation of the disaster 
was undertaken, the activities of the committee were seriously re- 
stricted by an order issued by President Truman on August 28, 1945, 
which directed the pertinent departments, agencies, and units to— 
take such steps as are necessary to prevent release to the public except with the 
approval of the President in each case— 
of certain information. While the order was later modified, this new 
order contained the phrase ‘‘material to the investigation,’ which in 
effect left the decision on this point in the Executive rather than in the 
committee. (See S. Doc. No. 244, 79th Cong., p. 498.) 

Nor were these the only restrictions. The committee restricted the 
activities of its own members, preferring, it seems, to depend upon 
counsel to produce facts and develop the case. There was certainl 
no assertion of authority comparable to that asserted by its pred- 
ecessor, the earlier Committee on the Conduct of the Civil War. 

The congressional investigation into the conduct of Gen. Andrew 
Jackson during the Seminole War (Annals of Congress, 15th Cong,, 
2d sess., pp. 37, 256), may have influenced the attitude of the general, 
when the matter of the congressional investigation came up during 
his term of office as President. For an account of this episode see 
appendix 6. 

ecent difficulties are characterized by the directive of March 13, 
1948 (13 Federal Register 1359), wherein the President ordered that 
reports of the FBI and other investigative agencies of the executive 
branch were to be regarded as confidential. 

Any subpena or demand or request for information, reports, or files of the nature 

described, received from sources other than those persons in the executive branch 
* * * who are entitled thereto by reason of their special duties, shall be respect- 
fully declined on the basis of this directive, and the subpena or demand or other 
request shall be referred to the office of the President for such response as the 
President may determine to be in the public interest in the particular case. There 
shall be no relaxation of this directive except with my express authority. 
In this connection, see House Report No. 141, 45th Congress. The 
effectiveness of this type of regulation can be seen in Touhy v. Ragen 
(1951) (340 U. S. 462), which involved a similar regulation of the 
Attorney General (11 Federal Register 4920). The Supreme Court 
held that the order effectively precluded a response to a subpena duces 
tecum by a subordinate officer, in this case an FBI agent. 

Senate Resolution 15, 83d Congress, ostensibly is an attempt to 
provide summary proceedings in the Senate for the purpose of copi 
with the refusal of an officer to produce books and papers. It would, 
in effect, command the Sergeant at Arms either to produce the re- 
quired books, papers and records or to take the defaulting officer into 
bodily custody and bring him before the bar of the Senate. (See 
Congressional Record (daily), January 9, 1953, vol. 99: 278-279). 

The executive branch can be, and often is, very cooperative es- 
pecially in situations of national excitement and public demand for 
information. For examples, note the information concerning the in- 
surgency in prisoner-of-war camps in Korea which was promptly 
declassified and made available under pressures of congressional de- 
mand and public opinion. (See H. Repts. Nos. 2128, 2129, 2130, 
and 2131, 82d Cong.) 
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4. The subpena 


As indicated in this report, investigations of Executive action are 
well grounded by long-continued practice. In conducting these in- 
vestigations, the authority of Congress should be recognized in un- 
equivocal terms. (See Dimock, Congressional Investigating Com- 
mittees (1929), pp. 146-147.) While the use of a blanket subpena 
might, in some instances, raise the cry of protest “fishing expedition,” 
there appears to be no reason why the subpena of a congressional 
committee, especially where an executive department or agency is 
involved, should not be as broad as, or broader than, that which a 
Federal grand jury may issue. A corporate officer does not hold the 
books and papers of his company in a private capacity (see Essgee Co. 
v. U. S. (1923), 262 U. S. 151, 158) and is required to submit them 
to a duly constituted authority, such as a grand jury, when demand 
is suitably made (p. 156). The time-honored cry “fishing expedi- 
tion,” standing alone, can no longer serve to halt pretrial discovery 
(Hickman v. Taylor (1947) 329 U. S. 495, 507.) Similarly, an 
officer in the executive branch does not hold the public papers and 
documents of his office in a private capacity and accordingly should 
be required to submit them to Congress, or one of its committees, upon 
proper demand. 

In exercising its authority, Congress of necessity will be guided by 
good judgment and expediency, giving due consideration to the nature 
of the inquiry, the state of public and international affairs, and the 
general welfare of the country. 


§. Concluding statement 


The beginning of this section stated that no categorical answer 
can be given to the question: How far can Congress go in requiring 
information from the executive branch? The activities of an investi- 

atory committee and its members are limited by the extent of the 
Backin which the particular House, or Congress itself, is willing to 
afford by way of official action, either at the bar of the Senate or 
House or otherwise. 

In answer to the second question: To what extent does the separa- 
tion of powers of the Federal Government protect the executive 
officers? The answer, to the extent that there is an answer, is found 
in the historical right of the legislative branch to assert the right 
of inspection, even over the objections of the Executive. Past 
practices in the Federal Government, in this regard, furnish an 
inconclusive and unsatisfactory guide. Precedent has never defini- 
tively passed the point where the assertion was made. 


VIII. INVESTIGATION OF THE JUDICIAL BRANCH 


Congress legislates with respect to the courts. It enacts judicial 
codes (Public ae 772, 80th Cong., U.S. C. 28:1 et seq.). It provides 
for rules and it amends rules (48 Stat. 1064, 64 Stat. 158, 45 Stat. 54). 
It has removed jurisdiction (61 Stat. 81). It has provided an adminis- 
trative office U, S. C. 28:601 et seq.). To argue that Congress must 
enact legislation pertaining to the courts without the aid of pertinent 
knowledge ae indeed, be an anomaly. We do not believe that 
separation of powers requires this result either as a doctrine or as a 
practical matter. Sce Hx parte Grossman (1925) (267 U. S. 87, 
119-120). 
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In the exercise of its constitutional power to obtain information for 
a legislative purpose, Congress has investigated the conduct of judges, 
See Senate Resolution 170, 74th Congress, which supplemented earlier 
resolutions by providing for an investigation of the administration of 
justice in the courts. As agreed to, this resolution reads: 

Resolved, That in addition to the authority conferred upon the Special Commit- 
tee of the Senate To Investigate the Administration of Receivership and Bank- 
ruptcy Proceedings in the Court of the United States, created under Senate 
Resolution 78, Seventy-third Congress, first session, agreed to June 13, 1933, and 
supplemented by Senate Resolution 72, Seventy-fourth Congress, first session, 
agreed to February 15, 1935, said committee shall have authority to make a full 
and complete investigation of the administration of justice in the courts of the 
United States. The Department of Justice is requested to furnish the committee 
such investigators and legal assistants as the committee may require in its 
investigation. 

Pursuant to this resolution the special Senate committee interro- 
gated a United States district court judge under oath and refused to 

ermit him to be represented by counsel. (See hearings before a 
Special Committee To Investigate Bankruptcy and Receivership 
Proceedings and Administration of Justice in United States Courts, 
U.S. Senate, 74th Cong., 2d sess., pursuant to S. Res. 78, 73d Cong., 
and S. Res. 72 and S. Res. 170, 74th Cong., pt. 8, pp. 2299 ff.) Charges 
against judges and legislative propositions relating to the service of 
the Department of Justice historically have been within the jurisdic- 
tion of the Committee on the Judiciary. (See 4 Hinds’ Precedents, 
secs. 4062 and 4067; see also Rules of the House, H. Doc. No. 564, 82d 
Cong., rule XI, 12, pp. 347-348.) 

This service has supported consistently the general right of Congress 
to require the production of information deemed pertinent to its 
exercise of the constitutional grant of all legislative power. (See H. 
Rept. No. 1595, 80th Cong., pts. 1 and 2, on H. J. Res. 342: and H. 
Rept. No. 1753, 80th Cong., on H. Res. 522.) However, we also have 
stated consistently, and we wish to emphasize the fact, that the right 
is not self-executing and that the activities of investigatory committees 
are limited in many instances by the extent of the backing which the 
particular House, or Congress itself, is willing to afford by way of 
official action either at the bar of the Senate or the House or otherwise. 

Mr. Justice Tom Clark declined an invitation of Chairman Keat- 
ing, Subcommittee To Investigate the Department of Justice, 83d 
Congress (hearings * * * serial No. 2, pt. 2, p. 2134), and he later 
declined to honor a subpena from Chairman Velde, House Committee 
on Un-American Activities. 

According to a news report (Washington Evening Star, June 23, 
1953) the House Committee on the Judiciary voted 22 to 5 against 
the recommendation of the Keating subcommittee that Mr. Justice 
Clark be subpenaed following his refusal of the invitation to testify. 

Committee Chairman Chauncey W. Reed * * * said his group decided not to 
disclose how individual members voted. He revealed, however, that the com- 
mittee agreed unanimously that the committee had authority to issue a subpena 
to a Supreme Court Justice. 

The Keating subcommittee also directed United States District 
Judge Louis Goodman to appear. This is the same Judge Goodman 
who criticized a Senate committee for lacking an atmosphere of im- 

artiality. In a letter to the subcommittee, seven district judges 
including Judge Goodman, professed unwillingness that a judge shoul 
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testify with respect to any judicial proceeding (pp. 1753-1754). He 
did air and did testify although with obvious reluctance (pp. 
1752-1766). 


IX. GeNERAL OBSERVATIONS AND SUGGESTIONS 


If the general investigatory powers of Congress are derived by impli- 
cation from the vesting by the Constitution of ‘‘All legislative Powers” 
in the Congress, then as a necessary corollary these powers must rest 
with the Congress, together with the right to effectively invoke them, 
rather than with the committees and subcommittees which merely 
exercise authority actually assigned. Stated otherwise, the ultimate 
power to punish a recusant witness rests with the Senate or the House 
of Representatives rather than with the committees, the subcommit- 
tees, or their chairmen. Even in instances where Revised Statute 102 
is invoked, this is done upon the determination of the parent body. 
See in this connection the statement of Senator Walsh before the 
Senate, March 22, 1924 (Congressional Record 65: 4725-4726). 


1. General types of contempt cases 


Two types of cases should be noted in any discussion of the exercise 
by Congress of its investigatory power. The first type involves the 
person whose attitude and actions are unruly and obstreperous and 
indicate contempt of Congress and its powers. The only recourse 
available in this instance is punishment at the bar of the House or 
the Senate. For excerpts of testimony illustrative of this type of 
case, see McGeary, The Development of Congressional Investigative 
Power, pages 74-79. The chairman in the recounted instance warned 
the witness of possible proceedings before the bar of the Senate. 
(See also Cannon’s Precedents, vol. VI, secs. 332-334.) 

The second type of case arises where the witness, though otherwise 
courteous and cooperative, refuses to give requested taformation. 
In this instance he may be taken before the bar of the Senate or 
House or he may be prosecuted under Revised Statute 102 (U.S. C. 
2:192). The observations and suggestions in this section are directed 
to this second type of case. 


2. Limitations on investigatory powers 


Inasmuch as the investigatory powers of Congress are derived b 
implication from the grant of “‘All legislative Power’ in article 
section 1, of the Constitution there can be no express constitutional 
limitations on the exercise of these powers. The only general con- 
stitutional provision affording an absolute safeguard appears to be 
the privilege against self-incrimination found in the fifth amendment. 
However, the constitutional right (fourth amendment) to be free from 
unreasonable searches and seizures may be protected by a timely 
Sep reten to the proper court. 

No assumption should be made that, because there are few absolute 
limitations or protective safeguards, the witness is completely at the 
mercy of a subcommittee, for its authority and activities are ee 
not only to review by the courts, but also to review and control of 
the whole committee as well as the Senate or the House, as the case 
may be. An omission in this chain of review occurs when Congress 
is not in session. Then the violation of Revised Statute 102, instead 
of being reported to the Senate or House, is reported to the President 
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of the Senate or the Speaker of the House who in turn certifies the 
statement of fact under seal to the appropriate United States attorney 
for submission to the grand jury for action (U.S. C. 2:194). An 
example of this type of certification is the following letter from 
Representative Rayburn, Speaker of the House, 79th Congress, to 
Representative Martin, Speaker of the House, 80th Congress (Con- 
gressional Record 93:39-40), relating to Benjamin F. Fields: 


Setect CommitTEE To INvEsTIGATE DisposITION oF SurRPLUS PROPERTY 


The Speaker laid before the House the following communication which was 
read by the Clerk: 
JANUARY 3, 1947, 
The SPEAKER, 
House of Representatives, United States, 
Washington, D. C. 


Dear Mr. Speaxer: I desire to inform the House of Representatives that 
subsequent to the sine die adjournment of the 79th Congress the Select Committee 
To tampetignte the Disposition of Surplus Property, authorized by House Resolu- 
tion 385, 79th Congress, reported to and filed with me as Speaker a statement of 
facts concerning the willful and deliberate refusal of Benjamin F. Fields to produce 
certain books, records, documents, memoranda, and papers which had been duly 
subpenaed before the said select committee of the House, and I, as Speaker of the 
79th Congress, pursuant to the mandatory provisions of Public Resolution 123, 
75th Congress, certified to the United States attorney, District of Columbia, the 
statement of facts concerning the said Benjamin F. Fields on September 6, 1946. 

Respectfully, 
Sam RayBurgy. 
However, in certifying these facts— 


it necessarily follows that either the President of the Senate or the Senate itself 
must determine to be true what the committee has found prima facia, namely, 
that it has propounded a pertinent question and the witness has refused to answer 
that pertinent inquiry (Senator George, discussing the Sinclair case, Congressional 
Record 65:4726). 


8. Relevancy and pertinency 


With regard to this matter of relevancy or pertinency, no set rule 
can be stated at this time. Congressional investigations are part of 
the legislative process and are used to obtain facts and information 
for legislative purposes. They are not criminal prosecutions, grand- 
jury inquisitions, nor any other type of judicial proceeding and there- 
fore committees conducting such investigations are not bound by rules 
of evidence or other court procedural safeguards. A witness may take 
issue with a committee on the question of relevancy or pertinency and 
leave the correctness of his judgment to the final determination by the 
court as a question of law if he is prosecuted under Revised Statute 
102 (Townsend v. U. S., supra; Sinclair v. U. S., supra; MeGrain v. 
Daugherty, supra; Morford v. U. S. (1949) 176 F. 2d 54). But as 
pointed out before, if he is mistaken that will not save him from 
So omen though he acted in good faith or on advice of counsel. 

elevancy is by precedent left largely to the determination of the 
committee (Townsend v. U. S., supra; McGrain v. Daugherty, supra; 
and U.S. v. Dennis (1947) 72 F. ¢ 417, 420). 


4. Recommending action to the executive branch 


Mindful, then, of the fact that a legislative inquiry is not a judicial 
proceeding and is therefore not bound by court rules and procedural 
safeguards, a committee or a subcommittee should carefully avoid 
actions which indicate usurpation of judicial or grand-jury functions. 
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Granted that investigations seeking facts and information may dis- 
close crimes, or that they may have certain salutary supervisory 
aspects with regard to administration of the laws, these are merely 
incidental though perhaps important results. Inviting the attention 
of proper administrative agencies informally to pertinent disclosures 
may be defensible but the formal transfer by a chairman of informa- 
tion obtained to the executive branch with a demand for action as a 
matter of practice is open to serious question. At least one safeguard 
suggests itself—if such formal reference is to be made it should be 
done upon the recommendation of the full committee as approved by 
the Senate or the House. 


5. Disclosure of crimes and future prosecutions 


At this rene it is pertinent to note that perhaps a witness may be 
immunized by an incautious or overzealous chairman against possible 
conviction for crimes which he has committed. In this connection 
see part III of this memorandum. Therefore, where congressional 
investigation cuts across a situation involving a crime, a delicate 
question is presented. The fifth amendment protects a witness 
against forced disclosures in any proceedings which can later be used 
to convict him. This constitutional protection he must affirmatively 
claim. (See Jn re Knickerbocker Steamboat Co. (1905), 136 F. 956.) 
But the law (R. S. 102) makes the refusal of a witness to testify a 
crime. In order to invoke this law there must be afforded an abso- 
lute immunity which appears to be provided by United States Code 
18:3486. Admitting that there is infirmity in this statute (U.S. v. 
Bryan (1950), 339 U. S. 323) a committee could not in good conscience 
require a witness to make disclosures which could be used to convict 
him later and then tell a witness he had no right to rely on the statu- 
tory immunity; that he should have claimed the constitutional im- 
munity. Thus where a congressional investigation seeking informa- 
tion for legislative purposes indicates that transactions under scrutiny 
involve crimes, the committee will be required to decide whether it is 
more important to the legislative process to have all the facts regard- 
less of possible immunization of the wrongdoers or whether a future 
criminal prosecution is more important. In the face of a dilemma of 
this nature, the committee should proceed with caution, seeking either 
a waiver of immunity by the witness or the counsel of law-enforce- 
ment units before proceeding with further interrogation. 


6. Potential resistance by executive officers 


As no dividing line can be drawn or worthwhile generalization 
made with regard to potential resistance to committee subpenas by 
officers in the legislative, judicial, or executive branches (particularly 
the “principal officers” of the latter—see Constitution, art. 2, sec. 2, 
cl. 2) and, inasmuch as resistance, when experienced, often stems from 
instructions from the highest authority (see pt. VIII-3), perhaps 
mindful of the doctrine of separation of powers, the Senate and the 
House should adopt some uniform plan or procedure for determining 
in advance of an actual clash how far the committee or subcommittee 
is to be backed in seeking information. Where a special resolution 
has authorized and directed a specific inquiry, resort to this special 
procedure would be unnecessary because of the determination in 
advance of the scope thereof, but where the chairman of a standing 
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committee, and especially where the chairman of a subcommittee, 
seeks to invoke against a “principal officer” general investigatory 
authority, such as was granted to standing committees of the Senate 
by section 134 (a) of the Legislative Reorganization Act of 1946 
(Public Law 601, 79th Cong., 60 Stat. 812), and resistance is antici- 
pated as a result of the preliminary work of the subcommittee, then 
the matter should have the specific authorization of the full committee 
and the Senate or the House as the case may be. Such authority 
could be stated in the form of a resolution which should be voted up 
or down by the interested body. This procedure would avoid embar- 
rassing tests of strength with subsequent appeals by chairmen of 
subcommittees to the parent body for vindication. At the same time 
it would serve as a guide to the “principal officer” of the will of the 
Senate or the House with regard to the pertinency of demanded 
information. 


7. Guide for handling recalcitrant witnesses 


The suggestion has been made that this memorandum also contain 
material which would serve as a procedural guide to a chairman who is 
confronted with a recalcitrant witness. The following proceedings 
before the Senate Committee on Public Lands and Surveys on March 
22, 1924, will serve as a partial guide. Mr. Sinclair had just made a 
statement which, among other things, contained the following: 

(a) Immunity waived.— 


I do not decline to answer any question upon the ground that my answers tend 
to incriminate me (Congressional Record 65:4723 and 4786). * * * ° 


He thus waived immunity. 
(b) Questions framed with care.—Thereupon the following proceed- 
ings were had: 


Senator WausH of Montana. Mr. Sinclair, I desire to interrogate you about a 
matter concerning which the committee had no knowledge or reliable information 
at any time when you had heretofore heroes before the committee and with re- 
spect to which you must then have had knowledge. I refer to the testimony given 
by Mr. Bonfils concerning a contract that you made with him touching the Teapot 
Dome. _ I wish you would tell us about that. 

Mr. Srncuarr. I decline to answer on advice of counsel, on the same ground. 

Senator Watsx of Montana. Since you were last upon the stand we had, Mr. 
Sinclair, before us a copy of a contract entered into between the Mammoth Oil 
Co., under which or as a consequence of which the Pioneer Oil Co. ceased to bea 
competitor of yours in this lease of the Teapot Dome. Will you tell us about 
that matter? 

Mr. Sincuarr. I decline to answer on advice of counsel, on the same ground. 

Senator Watsn of Montana. When your private confidential secretary, Mr. 
Wahlberg, was before the committee he told us about the loan of some stock of 
the caatirs Consolidated Co. to one Hays. Will you tell us about that trans- 
action 

Mr. Stncuarr. I decline to answer by advice of counsel, on the same ground. 

Senator Wats of Montana. Since you were on the stand last Mr. John C. 
Shaffer told us about an agreement between yourself and Secretary Fall, under 
which Mr. Shaffer was to receive from you a certain portion of the territo 
covered by the lease which you secured for the Mammoth Oil Co. Will you te 
us about that matter? 

Mr. Srincuarr. I decline to answer on the advice of counsel, on the same ground. 

Senator WautsH of Montana. Mr. Sinclair, will you tell the committee where 
ae you met Secretary Fall during the months of November and December 

t 


Mr. Sinciarr. I decline to answer on the advice of counsel, on the same ground. 
Senator WatsH of Montana. On the 3d day of February 1923, Mr. Sinclair, 
as my information is, you caused to be transmitted to the National Metropolitan 
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Bank, of this city, from the National Park Bank, of New York, the sum of $100,000 
payable to your order which, on the 7th day of February 1923, you transmitted 
to the Chase National Bank upon your direction. Will you tell us about that 
transaction? 
Mr. Sinciarr. On advice of counsel I decline to answer, on the same ground. 
Senator Wausx of Montana. Information has come to the committee to the 
effect that you contributed 75,000 shares of the stock of the Sinclair Consolidated 
Co. to Mr. Hays, or to someone representing the National Republican Com- 
mittee, for the purpose of making up the deficit in the account of that committee. 
Will you tell us about that matter? 
Mr. Srncrair. On advice of counsel I decline to answer, on the same ground. 
Senator WatsH of Montana. The committee is still desirous, Mr. Sinclair, of 
Sept the books of the Hyvas Corp. Are you prepared to produce those 
ooks? 
Mr. Srncuarr. On advice of counsel I decline to bring the books before this 
committee, upon the same ground. 
Senator Wats of Montana. Then, Mr. Chairman, I offer to prove by the 
witness, if he would answer, that, among other things—— 
Senator SpeNcER (interposing). Do I understand, Senator Walsh, that what 
you propose to put into the record is what you think the witness would testify 
if he did not claim exemption? 


Senator WausH of Montana. Yes, sir. I propose to prove certain facts by 
this witness. 


(c) Counsel permitted to interpose.— 


Mr. Littueton. If I have any rights at all here—I am counsel for the witness—I 
certainly object to your putting into this record what you imagine the witness 
would have answered when he has claimed his rights here under the law. 

Senator Wausa of Montana. All right, Mr. Littleton. 


(d) Member protests— 


Mr. LittLeton. I protest most earnestly against it as an outrage. 

Senator Wausu of Montana. I protest, Mr. Chairman, against any such re- 
marks from counsel as an abuse of his privilege. Counsel yesterday, here by the 
courtesy of this committee, said that certain things that this committee propose 
to do were monstrous, and now we are told this morning that what I offered to do 
with the privilege of the committee, is an outrage. That is an abuse of the 
privilege of counsel, and I desire the chairman to admonish counsel to that effect. 


(e) Chairman rebukes counsel.— 


The Cuarrman. It is the opinion of the chairman that counsel went beyond 
his rights, both yesterday, and today, in his statements. 

Senator Watsy of Montana. Now, Mr. Chairman, inasmuch as the witness 
through his counsel, has objected and protested against the proposal which I 
make to set out what I expect to prove by the witness, I do not press my purpose 
to state the facts to the committee. That is all, Mr. Chairman. 

The CuarrMan. Any further questions? 

Senator Dit. I wanted to ask Mr. Sinclair whether he was willing to answer 
any questions about the services that Mr. Archie Roosevelt performed for his 
organization in reference to testimony given here since he was last before us. 

r. Srncuarr. I decline to answer, by advice of counsel, on the same ground. 

Senator Apams. Mr. Sinclair, I believe in an earlier hearing you testified, in 
answer to a question, that you have in no way, and none of your companies had 
in any way, given or ined anything to Secretary Fall. Is that correct? 

Mr. Srncuatr, I decline to answer, on advice of counsel, on the same ground. 

The Cuarrman. Are there any further questions on the part of any member of 
the committee? Senator Adams, have you any further questions? 

(No response.) 

The CuairMANn. Mr. Sinclair, you are excused. 


(f) Declaration of contempt wnnecessary.—Note should be taken of 
the obvious care with which these questions were framed and the fact 
that several Senators participated. There was no declaration of con- 
tempt although the chairman might have specifically warned the 
witness had he deemed such warning useful under the circumstances 
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or necessary. At the close, the witness was simply notified, ‘‘Mr, 
Sinclair, you are excused.” 

(g) Committee deliberates action and reports.—A preliminary report 
of this proceeding was given to the Senate (p. 4722) on March 22, 1924, 
Two days later Rooster Ladd, the chairman of the committee, sub- 
mitted for the committee a further report which contained not only 
the earlier material but also an enumeration of the committee’s 
authority—thus the report contained a statement of the authority 
of the committee and a bill of particulars (p. 4785). The decision to 
report the incident quite naturally was arrived at after full deliberation 
under the rules of the committee which decided questions of quorum 
and procedure as well as who should make the report. Thereupon 
Senator Walsh made the following motion before the Senate: 

I now move that the President of the Senate be by the Senate directed to certify 
to the district attorney for the District of Columbia the facts as reported, in the 
report by the Committee on Public Lands and Surveys. 

The Presipina Orricer. The question is upon agreeing to the motion of the 

Senator from Montana (p 4788). 
- (h) Senate takes action—During the debate a suggestion was made 
and accepted by Senator Walsh that he modify the motion to read 
that “the Senate adopt the report of the committee and direct the 
Presiding Officer,” etc., to certify the report to the district attorney. 
(See p. 4790.) The modified motion was agreed to by rollcall vote 
(p. 4791). The report of the committee was certified accordingly; 
an indictment was returned by the grand jury against Sinclair, an he 
was convicted. An appeal was carried to the United States Supreme 
Court (279 U. S. 263). There the Court reviewed the entire record. 
Questions cannot be lifted out of context or related questions in order 
to obtain a conviction (U. 8. v. Raley (1951), 9 F. Supp. 495). In- 
teresting to note is the fact that the first count in the indictment was 
based on the refusal of Sinclair to answer the first question asked by 
Senator Walsh (279 U. S. 288). Thus the Sinclair case furnishes 
excellent guidance in precedent to a chairman who is mindful of the 
fact that his primary function is directed at factfinding for legislative 
purposes rather than at potential criminal prosecutions. If the latter 
were the primary function, then of necessity complete procedural 
rules and safeguards would be necessary. 

On the House side the present committee having the most extensive 
experience in citing recusant witnesses appears to have evolved a 
somewhat uniform procedure and form in presenting each case to the 
House of Representatives. A study of House Reports Nos. 1128 to 
1137 of the 80th Congress indicates that the Committee on Un- 
American Activities has stated with care its authority and the incident 
which it reports. However, it is doubtful if a certification by com- 
mittee counsel of the adequacy of the record carries any weight in the 
courts. (See S. Repts. Nos. 200, 201, 202, 205, 206, and 207, 82d 
Cong.) 

8. Reversible procedural error 


Once criminal prosecution in the courts is under way, there arises 
a question of how far the court will go behind the resolution directing 
the certification of the case to the district attorney. The authoriza- 
tion of the committee will naturally be carefully examined; however, 
it is doubtful if the court will go behind the resolution to examine 
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the minutes and the rules of the committee. Supporting the assump- 
tion that it will not do so is the refusal of the Supreme Court to a 
this with regard to acts of Congress properly certified, approved, and 
—— in the State Department in order to search for possible pro- 

ural deficiencies in the journals of the Senate or the Bouts: (See 
U. S. v. Ballin (1892), 144 U.S. 1, 4, and Field v. Clark (1892), 143 
U. S. 649, 669-670, and 673.) However, if the defendant has raised 
the question of so then procedural proof is essential. (See 
Christoffel v. U. S. (1949) 338 U. S. 84, and U.S. v. Bryan (1950) 
339 U. S. 323.) 

X. Ru.es 


It is not the purpose of this memorandum to examine the various 
legislative proposals re to uniform rules for conducting con- 

essional investigations. (See Galloway, Proposed Reforms (1951), 
Baiversity of Chicago Law Review 18: 478.) For a current listing of 
proposals, see Digest of Public General Bills, items listed under 
subject heading “‘Investigations, hearings,” etc. Rules of this nature 
are, of course, within the weannatinnds howe of each House (art. I, 
sec. 5, cl. 2). They need not be enacted as statutory law. 

House Report No. 1748, 82d Congress, reporting the recusancy of 
Henry W. Grunewald contains the ae of procedure of the Ways and 
Means Subcommittee on Administration of the Internal Revenue laws. 
(See pp. 43-44.) The House Committee on Un-American Activities 
has published its rules including applicable Rules of the House, in a 
small nine-page booklet containing advisory footnotes. 

As an illustration of rules used in congressional investigations, we 
have selected for presentation here, the rules of procedure of the House 
Committee on the Judiciary, Subcommittee to Investigate the Depart- 
ment of Justice. (See Hearings * * *, 83d Cong., serial No. 2, pt. 
1, p. m1.) 


1 No major investigation shall be initiated without approval of a majority of 
the subcommittee. Preliminary inquiries may be initiated by the subcommittee 
staff with the approval of the chairman of the subcommittee. 

2. The subject of any investigation in connection with which witnesses are sum- 
moned shall be clearly stated before the commencement of any hearings, and the 
a sought to be elicited shall be relevant and germane to the subject as so 
stated. 

3. All witnesses at public or executive hearings who testify as to matters of fact 
shall be sworn. 

4. Executive hearings shall be held only with the rr of a majority of the 
aaemane of the subcommittee, present and voting. All other hearings shall be 

ublic. 
. 5. Attendance at executive sessions shall be limited to members of the sub- 
committee and its staff and other persons whose presence is requested or consented 
to by the subcommittee. 

6. All testimony taken in executive session shall be kept secret and shall not be 
released or used in public session without the approval of a majority of the 
subcommittee. 

7. Any witness summoned at a public session and, unless the subcommittee 
by a majority vote determines otherwise, any witness before an executive session 
shall have the right to be accompanied by counsel, who shall be permitted to 
advise the witness of his rights while on the witness stand. 

8. Every witness shall have an opportunity, at the conclusion of the examina- 
tion by the subcommittee, to supplement the testimony which he has given, b 
making a brief written or oral statement, which shall be made part of the record; 
but such testimony shall be confined to matters with regard to which he has 
previously been examined. In the event of dispute, a majority of the subcom- 
mittee shall determine the relevancy of the material contained in such written or 
oral statement. 
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9. An accurate stenographic record shall be kept of the testimony of each 
witness, whether in public or in executive session. In either case, the record of 
his testimony shall be made available for inspection by the witness or his counsel; 
and, if given in public session, he shall be furnished with a copy thereof at his 
expense if he so requests; and, if given in executive session, he shall be furnished 
upon request with a copy thereof, at his expense, in case his testimony is sub- 
sequently used or referred to in a public session. 

10. Any person who is identified by name in a public session before the sub- 
committee and who has reasonable ground to believe that testimony or other 
evidence given in such session, or comment made by any member of the sub- 
committee or its counsel, tends to affect his reputation adversely, shall be afforded 
the following privileges: 

(a) To file with the subcommittee a sworn statement, of reasonable length, 
concerning such testimony, evidence, or comment, which shall be made a 
part of the record of such hearing. 

(b) To appear personally before the subcommittee and testify in his own 
behalf, unless the subcommittee by a majority vote shall determine otherwise, 

(c) Uniess the subcommittee by a majority vote shal! determine otherwise, 
to have the subcommittee secure the appearance of witnesses whose testimony 
adversely affected him, and to submit to the subcommittee written questions 
to be propounded by the subcommittee or its counsel to such witnesses. Such 
questions must be proper in form and material and relevant to the matters 
alleged to have adversely affected the person claiming this privilege. The 
subcommittee reserves the right to determine the length of such questioning. 

(d) To have the subcommittee call a reasonable number of witnesses in 
his behalf, if the subcommittee by a majority vote determines that the ends 
of justice require such action. 

11. Any witness desiring to make a prepared or written statement in executive 
or public sessions shall be required to file a copy of such statement with the counsel 
or chairman of the subcommittee 24 hours in advance of the hearing at which the 
statement is to be presented. 

12. No report shall be made or released to the public without the approval of a 
majority of the full Committee on the Judiciary. 

13 Nosummary of a subcommittee report or statement of the contents of such 
report shall be released by any member of the subcommittee or its staff prior to 
the issuance of the report of the subcommittee. 


XI. House PRecEDENTS—PUNISHMENT AT THE BaR 


An examination of volume 3, Hinds’ Precedents of the House * * *, 
relating to contempt proceedings before the bar of the House, indicates 
an established procedure having not only general uniformity, but also 
considerable fiexibility. For convenience these precedents are 
outlined under the following 14 headings: 


1. Answers at the bar 


Witnesses arraigned at the bar of the House have at times been 
crn to answer orally (sec. 1669) and not under oath (sec. 1688); 
ave at other times been required to answer in writing and under 
oath (secs. 1670, 1684), or in writing but not sworn to (sec. 1687), or 
having answered in writing have been permitted to make oral state- 
ments (sec. 1686); have been permitted to file an amended answer 
(secs. 1673, 1693), and present an answer which in fact was an argu- 
ment (sec. 1689). 
It is for the House, not the Speaker, ito determine whether or not a 
person arraigned for contempt shall be heard before being ordered 
into custody (sec. 1684). 


2. Confinement 


A person adjudged in contempt may, under order of the House 
(1) be continued in close custody by the Sergeant at Arms (secs. 1669, 
1684), (2) be committed to the common jail of the District of Columbia 
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(secs. 1672, 1690), or (3) be kept by the ee are at Arms in close con- 
finement in the guardroom of the Capitol Police (sec. 1686). 


8. Continuance 


A continuance may be granted to permit the witness to consult 
counsel and prepare his answer (secs. 1668 and 1695). 


4. Costs 

The payment of costs has been required as a condition to discharge 
(secs. 1677, 1680, 1688). 

The House has assumed the expenses of Members defending suits 
brought by persons punished for contempt (secs. 1716 and 1717). 


§. Counsel 


The general practice has been to permit a recusant witness to have 
the assistance of counsel (secs. 1667 and 1696). 


6. Examination 

_A person on trial at the bar of the House for contempt has been 

_— permission to examine witnesses, while examination for the 
ouse was done by a committee (sec. 1668). 


During the trial before the bar of the House, Members were exam- 
ined in their places (sec. 1668). 


7. Habeas corpus 


The Sergeant at Arms asks for and receives instructions from the 
House upon being served with a writ of habeas corpus (sec. 1691). 
8. Privilege 

A witness has been held in contempt of the House and imprisoned 
for refusing to divulge information which, he claimed, mvolved 
transactions privileged by reason of an attorney-client relationship 
(sec. 1689). (In this case the witness, Stewart, later brought an action 
of trespass for assault and false arrest against Speaker Blaine and 
Sergeant at Arms Ordway but the court held that an order of the 


House was complete protection to both (Stewart v. Blaine (1874), 1 
MacArthur 453).) 


9. Procedure—Arrest, arraignment, and trial in the House 


It is important to realize that the House of Representatives has the 
power, for which there is ample precedent, to conduct its own trial 
of the contempt of witnesses before committees. This jurisdiction 
has been used in the past against recalcitrant parties, and although not 
frequently assumed of late, it is nevertheless a selective course of 
action. In recent years it has been more common practice to deliver 
those charged with contempt to the proper tribunals for appropriate 
criminal action. The press of legislative affairs has prompted the 
Members to use the latter procedure. This trend has resulted per- 
haps in a more ordinary and uniform dispensation of justice, and 
moreover it has relieved a busy legisiative body of an additional task, 
but both have been at a sacrifice. Undoubtedly the prestige of the 
legislative branch of the Government would be enhanced if it occa- 
sionally handled the punishment of contempt in its own right. Force- 
ful and determinate action to substantiate the power of Congress to 
compel disclosure of information pertinent to the legislative processes 
would be a salutary caveat to prospective malefactors. It is believed 
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that the present is a propitious time for the House and the Senate 
to energetically enforce its prerogatives. 

Appendix 1, attached hereto, is a sample case of the procedure of 
arrest, arraignment, and trial in the House. Close scrutiny of the 
procedural steps illustrates that the power of the House to conduct 
a trial is plenary and that the only inhibiting factor, from both the 
meh cone Fondly and substantive legal aspects, is the will of the Members 
expressed by their votes. 


10. Prosecutions in the courts 


The case of a recalcitrant witness in custody, pursuant to a resolu- 
tion requiring the Sergeant at Arms of the House to commit him to 
the common jail, has been certified by the Speaker to the district 
attorney of the District of Columbia. Upon indictment, the witness 
was delivered to the officers of the court (sec. 1672). 


11. Purgation 


A witness has been deemed to have purged himself of contempt— 

(1) By respectful and sufficient answers at the bar of the 
House (secs. 1670, 1676, 1678, 1681, 1682, and 1692). 

(2) By showing that he was under heavy local bonds which, 
he was advised, would be forfeited if he left the jurisdiction and 
that he was willing to appear and answer (sec. 1673). 

(3) By showing that he left town, contrary to the order of 
—< ouse, under & misapprehension or misunderstanding (sec. 
1674). 

(4) By showing that he had appeared before the committee, 
ane and paid the costs growing out of the attachment (sec. 
1673). 

(5) By a letter of apology where a disrespectful answer was 
submitted upon arraignment (sec. 1693). 

(6) By promising to respond (sec. 1694) although he may be 
retained a custody until the committee reports the purgation 
(sec. 1701). 


12. Record 

A committee in reporting contumacy included a transcript of the 
testimony (sec. 1671). 

In reporting the contempt to the House, the committee should 
show that the testimony or papers required are material, and it 
should present copies of the subpenas (sec. 1701). 


13. Service 


In the absence of the Sergeant at Arms, his deputy has been em- 
powered by special resolution to execute the orders of the House and 
to arrest a recalcitrant witness (sec. 1669). The Sergeant at Arms 
has, however, without specific authorization merely endorsed on a 
subpena a deputation to another (sec. 1673). In Massachusetts, a 
warrant for arrest directed only to the Senate Sergeant at Arms was 
held by Chief Justice Shaw to be limited to the person named and 
therefore could not be served by a deputy (sec. 1718, 15 Gray 399). 
The form of the resolution may command the Sergeant at Arms or 
his en messenger to execute the order or make the arrest (sec. 
1688). 
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14. Subpena 
The validity of a subpena signed only by the chairman of a House 


committee has been sustained (sec. 1668) and verbal defects will not 
avail to defeat contempt proceedings (sec. 1696). 


15. Warrant—return 
The warrant of the Speaker is as follows: 


To A. J. Glossbrenner, Sergeant at Arms of the House of Representatives: 

You are hereby commanded to arrest John W. Wolcott, wheresoever he may be 
found, and have his body at the bar of the House forthwith to answer as for a 
contempt in refusing to answer a proper and competent question propounded to 
him by a select committee of the House of Representatives, in pursuance of the 
authority conferred by the House upon said committee. 

Witness my hand and the seal of the House of Representatives of the United 
States at the city of Washington this 11th day of February 1858. 

{u. 8.] James L. Orr, Speaker. 


Attest: J. C. Auuen, Clerk. 


Verbal return by the House Sergeant at Arms, having the witness in custody, 
has been accepted (secs. 1678 and 1697). 


XII. Senate Precepents 


On the Senate side there have not been as many instances of at- 
tempts to punish witness at the bar of the Senate for recusancy. In 
the early history of the Government, “‘the House conducted most of 
more important investigations, * * * now the Senate is the grand 
inquisitor’’ (Eberling, Congressional Investigations (1928), p. 272). 
The following review of precedents is taken from volume 3 of Hinds’ 
Precedents of the House and indicates that the Senate has looked to 
the ee for guidance in dealing with contumacious witnesses (sec. 
1724). 


1. Confinement 


The Senate has ordered the confinement of a contumacious witness 
in the common jail of the District of Columbia (sec. 1722 and f., n. 2, 
of sec. 1724). 


2. Habeas corpus 


A prisoner arrested by a deputy of the Sergeant at Arms was 
forcibly taken from his custody in Massachusetts by a deputy sheriff 
armed with a writ of habeas corpus. The supreme court of that State 
held that the authority granted in the warrant, which was directed 
to the Sergeant at Arms, could be exercised only by that officer (sec. 
1718). 


8. Procedure—arrest, arraignment, and trial in the Senate 

For an illustration of this procedure, see appendix 2. The remarks 
under II-9, “‘ Procedure—arrest, arraignment, and trial in the House,” 
are applicable to this corresponding section for the Senate. 
4. Purgation 

Upon satisfactory statement of the reason for his failure to comply 
with the commands of a committee of the Senate, a witness has been 
discharged (secs. 1702, 1703). In at least one instance, a witness has 
been discharged on the ground that no beneficial result could be 
obtained from forcing him to testify inasmuch as his testimony could 
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not be relied on (sec. 1720). See also Jurney v. MacCracken (1935) 
294 U.S. 125, 152. 


§. Subpena 


Return by the Sergeant at Arms on a subpena served by his deputy 
has not availed to test the legality of the arrest of a witness (sec. 1702), 


XIII. Appenpixes 
APPENDIX 1 
The Case of Reuben M. Whitney (3 Hinds’ Precedents * * *) 


On January 17, 1837, the House agreed to this resolution (sec. 1667): 


Resolved, That so much of the President’s message as relates to the ‘‘conduct 
of the various Executive Departments, the ability and integrity with which they 
have been conducted, the vigilant and faithful discharge of the public business in 
all of them, and the causes of complaint, from any quarter, at the manner in which 
they have fulfilled the objects of their creation,’ be referred to a select committee, 
to consist of nine members, with power to send for persons and papers, and with 
instructions to inquire into the condition of the various Executive Departments, 
the ability and integrity with which they have been conducted, into the manner 
in which the pubiic business has been discharged in all of them, and into all causes 
of complaint from any quarter at the manner in which said departments, or their 
bureaus or offices, or any of their officers or agents of every description whatever, 
directiy or indirectly connected with them, in any manner, officially or unofficially, 
in duties pertaining to the public interest, have fulfilled or failed to accomplish 
the objects of their creation, or have violated their duties or have injured and 
impaired the public service and interest; and that said committee, in its inquiries, 
may refer to such periods of time as to them may seem expedient and proper. 

* * ~ * * * *~ 


On February 9, Mr. Wise [the chairman] made a report, in pursuance 
of the following proceeding of the select committee, which he handed in 
at the Clerk’s table: 


Reuben M. Whitney, who has been summoned as a witness before this com- 
mittee, having, by letter, informed the committee of his owe refusal to 
attend, it becomes the duty of the committee to make the House acquainted with 
the fact: Therefore, 

Resolved, That the chairman be directed to report the letter of Reuben M. 
Whitney to the House, that such order may be taken as the dignity and character 
of the House requires. 

. . . * * * ~ 

Finally, the House [on February 10], by a vote of 99 yeas to 86 nays, 
agreed to the following: 

Resoleed, That whereas the select committee of this House, acting by authority 
of the House under a resolution of the 17th of January last, has reported that 
Reuben M. Whitney has peremptorily refused to give evidence in obedience to a 
summons duly issued by said committee, and has addressed to the committee 
the letter reported by said committee to the House: Therefore, 

Resolved, That the Speaker of this House issue his warrant directed to the 
Sergeant at Arms, to take into custody the person of Reuben M. Whitney, that 
he may be brought to the bar of the House to answer for an alleged contempt of 
this House; and that he be allowed counsel on that occasion should he desire it. 


On February 11 the Speaker announced to the House that the 
Sergeant at Arms had made return of the service of the warrant 
against Reuben M. Whitney, and that the said Whitney was in 
custody. 

This announcement was made during proceedings on another mat- 
ter, at the conclusion of which Mr. John Calhoon, of Kentucky, offered 
this resolution, which was agreed to: 
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Resolved, That Reuben M. Whitney, now in custody of the Sergeant at Arms, 
be brought to the bar of this House to answer for an alleged contempt of the 
House in ee refusing to appear and give evidence as a witness, on a 
summons duly issued by a select committee acting by the authority of this House, 
under a resolution of the 17th of January last, and in the matter of a letter, 
expressing said refusal, addressed by the said Reuben M Whitney to the com- 
mittee. and by the committee referred to the House; and that he be forthwith 
furnished with a copy of the report of said committee, and of the letter aforesaid. 


On the succeeding day the Speaker announced to the House that 
Reuben M. Whitney was in the custody of the Sergeant at Arms, 
without the bar, awaiting the further order of the House in the 
premises; and that he had been furnished by the Clerk with the 
copies of papers, as directed by the order of the 11th instant. 

Whereupon, on motion of Mr. John M. Patton of Virginia, it was— 


Ordered, That Reuben M. Whitney be brought to the bar of the House. 


Reuben M. Whitney was then brought to the bar of the House by 
the Sergeant at Arms, when the Speaker addressed him, as follows: 


Reuben M. Whitney: You have been brought before this House, by its order, 
to answer the charge of an alleged contempt of this House, in having perempiorily 
refused to give evidence in obedience to a summons duly issued by a committee 
of this House; which committee had. by an order of the House, power to send 
for persons and papers. 

Before you are called upon to answer, in any manner, to the subject matter of 
this charge, it is my duty, as the presiding officer of this House, to inform you that, 
by an order of the House, you will be allowed counsel should you desire it If 
you have any request to make in relation to this subject your request will now be 
received and considered by the House. If, however, you are now ready to proceed 


in the investigation of the charge, you will state it; and the House will take order 
accordingly. 


To which the said Reuben M. Whitney answered as follows: 


The undersigned answers that his refusal to attend the committee, upon the 
summons of its chairman, was not intended, or believed by him, to be disrespectful 
to the honorable the House of Representatives; nor does he now believe that he 
thereby committed a contempt of the House. 

His reasons for refusing to attend the committee are truly stated in his letter to 
that committee. 

He did not consider himself bound to obey a summons issued by the Chairman 
of the committee. 

He had attended, in obedience to such a summons, before another committee, 
voluntarily and without objection to the validity of the process; and would have 
attended in the same way before the present committee but for the belief that he 
might thereby be exposed to insult and violence. 

e denies, therefore, that he has committed a contempt of the House; because 
First. The process upon him was illegal, and he was not bound to ohey it; and 
Secondly. Because he could not attend without exposing himself thereby to 

outrage and violence. 

If the House shall decide in favor of the authority of the process, and that the 
respondeit is bound to obey it, then he respectfully asks, in such case, that, in 
consideration of the peculiar circumstances in which he is placed, as known to the 
House, the committee may be instructed to receive testimony upon interrogatories 
to be answered, on oath, before a magistrate, as has been done in other instances 
in relation to other witnesses; or that the committee be instructed to prohibit the 
use or introduction of secret and deadly weapons in the committee room during 
the examination of the witnesses. 

And, in case he shal! think it necessary, he prays to be heard by counsel, and 
to be allowed to offer testimony on the matter herein submitted. 


R. M. WuHirnNeyr. 
The House was Rropaaning to consider the method of procedure 
0 


when Mr. John M. Patton, of Virginia, made the point of order that 
the respondent ought to retire during the deliberations. 
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The Speaker said that such had been the uniform course in former 
cases, and, believing it to be the sense of the House, he would direct 
the Sergeant at Arms to take Reuben M. Whitney from the bar; 
which was done. ; 

Propositions were then made for the appointment of a committee 
of privileges to report a mode of procedure and also that the respond- 
ent be discharged. shee under the operation of the previous 
question, the House agreed to the following resolution proposed by 
Mr. Samuel J. Gholson, of Mississippi: 

Resolved, That Reuben M. Whitney be now permitted to examine witnesses 
before this House in relation to his alleged ae and that a committee of 
five be appointed to examine such witnesses on the part of this House; that 
the questions put shall be reduced to writing before the same are proposed to 
the witness, and the answers shall also be reduced to writing. Every question 

ut by a Member, not of the committee, shall be reduced to writing by such 
Shenson and be propounded to the witness by the Speaker, if not objected to; 
but if any question shall be objected to, or any testimony offered shall be objected 
to by any Member, the Member so objecting, and the accused or his counsel, 
shall be heard thereon; after which the question shall be decided without further 
debate. If parol evidence is offered, the witness shal} be sworn by the Speaker 
and be examined at the bar, unless they are Members of the House. in which 
case they may be examined in their places. 


The following committee was then appointed: Messrs. Gholson, 
of Mississippi; Levi Lincoln, of Massachusetts; Francis Thomas, of 
Maryland; Benjamin Hardin, of Kentucky; and George W. Ownes, 
of Georgia. 

Reuben M. Whitney was then again placed at the bar, and the 
resolution adopted by the House was read to him; and, being asked 
by the Spe if he was ready to proceed in the trial of the case, he 
answered: 

I am not ready to proceed at this time, and ask to be indulged until Wednesday 
next to make preparation. I herewith hand in a list of names of sundry persons, 
and respectfully request that they be summoned to attend as witnesses in the 
trial of the case. 

This list, which appears in the Journal, contains the names of 4 
Members of the House and 2 citizens. 

It was then— 

Ordered, That further proceedings in this trial be postponed until Wednesday 


next; and that Reuben M. Whitney be furnished with a copy of the resolution 
adopted by the House this day. 


It was also— 


Ordered, That subpenas issue for the witnesses named by Reuben M. Whitney 
with directions to attend on Wednesday, the 15th day of February instant. 


On February 15, 1837, the Sergeant at Arms was directed to place 
Reuben M. itney at the bar of the House; whereupon Reuben M. 
Whitney was placed at the bar of the House, accompanied by Walter 
Jones and Francis S. Key, as his counsel. 

The Speaker addresse him as follows: 

Reuben M. Whitney: You stand charged before this House with an alleged 
contempt of the House, in having peremptorily refused to give evidence in 
obedience to a summons duly issued by a committee of this House, which com- 
mittee had, by an order of the House, power to send for persons and papers. 

You will say whether you are now ready to proceed to trial, in the mode pre- 


scribed by the order of the House, before you are put upon your trial; if you have, 
it will now be received and considered by the House. 
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To which the said Reuben M. Whitney answered as follows: 
I am ready to proceed to trial. 


A motion was then made by Mr. George N. Briggs, of Massachu- 
setts, in the words following: 

Whereas, by the Eleventh rule of this House, all acts, addresses, and joint 
resolutions shall be signed by the Speaker; and all writs, warrants, and subpenas, 


ae by order of the House, shall be under his hand and seal, attested by the 
erk; 


And whereas the subpena by virtue of which Reuben M. Whitney, now in the 
custody of the Sergeant at Arms of the House, by order of the House, for an alleged 
contempt, for refusing to appear and give testimony before one of the select 
committees of the House, was not under the hand and seal of the Speaker, 
see the Clerk, but signed by the chairman of the said select committee: 

Resolved, That the refusal of Reuben M. Whitney to appear before said com- 
mittee was not a contempt of this House; 

“ Resolved, That said Whitney be forthwith discharged from the custody of this 
ouse. 

In the course of debate on this resolution Mr. Abijah Mann, Jr., of 
New York, said that this question had been raised in several other 
cases, notably in the committee sent to Philadelphia to investigate 
the affairs of the Bank of the United States. In the latter case the 
committee were called upon to issue the highest process in its power; 
and the question was then raised and mooted, with a former Speaker 
or with the present, he was not certain which, whether the process 
issued by that committee, under the powers given them to send for 
persons and papers, should be signed by the Speaker of the House and 
attested by the Clerk. The committee decided, and in that decision, 
if he was not mistaken, the incumbent of the chair coincided, that the 
summons the committee were authorized to issue, by the power to 
send for persons and papers, need only be signed by the chairman of 
that committee. When the House issued an order or warrant in a 
particular case, under this rule, the Speaker must issue the summons 
under his hand and seal, and it must be attested by the Clerk; but 
when the power was granted to a committee to send for persons and 
papers in a particular case, a summons signed by the chairman of the 
committee was sufficient. 

The motion of Mr. Briggs was ordered to lie on the table by a vote 
of 157 yeas to 33 nays. 

Ordered, That further proceedings in the case of R. M. Whitney be postponed 
until 12 o’clock tomorrow; and that the Clerk of the House furnish to the three 
other witnesses, Members of this House, who are sworn, copies of all the questions 
that have been propounded to the witness just examined, that they may be 
prepared to answer them in writing tomorrow. 

The examination of witnesses was continued until February 20, the 
record of questions and answers appearing in the Journal. From the 
examination it appeared that there had been personal difficulty 
between the respondent and Messrs. Peyton and Wise, of the investi- 
gating committee, and that there had occurred in the committee room 
a difference which had seemed likely at one time to result in the use of 
weapons. The idea that the witness had been deterred by fear from 
responding to the subpena of the committee was broached. Finally 
Mr. Amos Lane, of Indiana, offered this resolution: 

Resolved, That it is inexpedient to prosecute further the inquiry into the alleged 


contempt of R. M. Whitney against the authority of this House; and that the said 
Whitney be now discharged from custody. 
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This resolution was agreed to—yeas 99, nays 72. 

And the said Reuben M. Whitney was discharged accordingly 
(sec. 1668). 

A contumacious witness need not be given a second opportunity by 
a committee before the House orders his arrest (sec. 1671). 





APPENDIX 2 
The Case of Thaddeus Hyatt (3 Hinds’ Precedents * * *) 


On December 14, 1859, the Senate, after debate, agreed unani- 
mously to a resolution providing that a committee be appointed 
to inquire into the facts attending the late invasion and seizure of 
the armory and arsenal at Harpers Ferry by a band of armed men 
and report whether the same was attended by armed resistance to 
the authorities and public force of the United States, and the murder 
of any citizens of Virginia, or any troops sent there to protect public 
property; whether such invasion was made under color of any organi- 
zation intended to subvert the government of any of the States of 
the Union; the character and extent of such organization; whether 
any citizens of the United States not present were implicated therein 
or accessory thereto by contributions of money, arms, ammunition, 
or otherwise; the character and extent of the military equipments in 
the hands or under the control of said armed band; where, how, and 
when the same were obtained and transported to the place invaded; 
also, to report what legislation, if any, is necessary by the Govern- 
ment for the future preservation of the peace of the country and the 
safety of public property—the committee to have power to send for 
persons and papers. 

The committee was appointed, consisting of Senators James M. 
Mason, of Virginia; Jefferson Davis, of Mississippi; Jacob Collamer, 
of Vermont; Graham N. Fitch, of Indiana; and James R. Doolittle, 
of Wisconsin. 

On February 21, 1860, Mr. Mason, from the committee, reported 
the following preamble and resolution: 

Whereas Thaddeus Hyatt, of the city of New York, was, on the 24th day of 
January, A. D. 1860, duly summoned to appear before the select committee of 
the Senate, appointed “to inquire into the facts attending the late invasion and 
seizure of the armory and arsenal of the United States at Harpers Ferry, in 
Virginia, by a band of armed men,” and has failed and refused to appear before 
said committee, pursuant to said summons: Therefore, 

Resolved, That the President of the Senate issue his warrant, directed to the 
Sergeant at Arms, commanding him to take into his custody the body of the said 
Thaddeus Hyatt, wherever to be found, and to have the same forthwith before 
the bar of the Senate to answer as for a contempt of the authority of the Senate. 

After debate, the resolution was agreed to—yeas 43, nays 12. 

On March 6 the Sergeant at Arms appeared at the bar of the Senate 
having Mr. Hyatt in custody, and Mr. Mason submitted the following 
preamble and resolution, which were agreed to—yeas 49, nays 6. 

Resolved, That Thaddeus Hyatt, of the city of New York, now in custody of 
the Sergeant at Arms, on an attachment for contempt in refusing obedience to the 
summons requiring him to appear and testify before a committee of the Senate, 


be now arraigned at the bar of the Senate, and that the President of the Senate 
propound to him the following interrogatories: 
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First. What excuse have you for not appearing before the select committee of 
the ae in pursuance of the summons served on you on the 24th day of Janu- 
ary 

Second. Are you now ready to appear before the said committee and answer 
such proper questions as shall be A sa to you by said committee? 

And that the said Thaddeus Hyatt be required to answer said questions in 
writing and under oath. 


On March 9 the witness presented a sworn statement questioning 
the authority of the committee and declining to answer the questions. 
As part of this statement he presented the argument of his counsel, 
Messrs. S. E. Sewall and John A. Andrew, who thus summarized the 
objections to the Senate’s jurisdiction: 


The inquisition delegated to the committee, being an inquiry as to who com- 
mitted crimes, was a judicial one, and a usurpation of the functions of the judiciary. 

The object of the inquisition being unconstitutional, the Senate could have no 
power to compel the attendance of witnesses before the committee. 

The investigations being made with a view to legislation cannot give the Senate 
authority to make a judicial inquisition as to the authors of specific crimes, if it 
would not otherwise have possessed such authority. 

Even had the inquisition been constitutional, still, being for legislative pur- 
poses, the Senate could not coerce the attendance of witnesses. 

All the powers of the Senate are derived from the Constitution, and not gained 
by long prescription, like those of the Houses of Parliament in Great Britain. 

The power of committing witnesses for contempt in cases of this kind is not 
given directly by the Constitution, or by necessary implication, because legislation 
can be effected by it without any such power. 

This is not a case in which the Senate has judicial or quasi-judicial power; in 
which case authority to compel the attendance of witnesses as a necessary incident 
of the power need not be disputed. 

Since the statute of 1857 made the refusal of a witness to appear before a 
committee an indictable offense, the Senate cannot try any such witness for a 
contempt, because that would be to try him for a crime without a jury, in viola- 
tion of the Constitution. We deny, then, the power of the Senate committee to 
act as inquisitors in regard to crimes. We deny their right to drag our client from 
his home in New York to testify before them. 

If the Senate can thus usurp some of the functions of the judiciary, what other 
functions of the judiciary or the executive may they not assume? The liberties 
of the people are gone, if the Senate by its own power can create a secret inquisi- 
torial tribunal and compel any witnesses they please to appear before it. 

The power of punishment for contempt is always arbitrary and dangerous, 
whether omnia by courts or legislative bodies. The constitutions and the 
legislation of the United States and of the several States have been constantly 
aiming to limit and define it. It is dangerous, because the party injured becomes 
the judge in his own case both of law and fact. It involves, therefore, a violation 
of one of the first principles of justice and is only to be sustained by the extremest 
necessity. We believe that the House and Senate have seldom been called to act 
in a case of alleged contempt in which the power has not been seriously questioned, 
and in which, from a just sense of its arbitrary character, they have not aimed to 
make the punishment light rather than severe. In the cases, for instance, of 
John Anderson and General Houston, the reprimands of the Speaker of the House 
appear small punishments compared with the gravity of the charges against them. 


On March 12 Hyatt was brought to the bar, and Mr. Mason pro- 
posed the following preamble and resolution, which, after long debate, 
were agreed to—yeas 44, nays 10: 


Whereas Thaddeus Hyatt, appearing at the bar of the Senate, in custody of the 
Sergeant at Arms, pursuant to the resolution of the Senate of the 6th of March 
instant, was required by order of the Senate then made, to answer the following 
questions, under oath and in writing: ‘1. What excuse have you for not a. 
before the select committee of the Senate, in pursuance of the summons serve 
on you on the 24th day of January 1860? 2. Are you ready to appear before 
said committee and answer such proper question: as shall be ~ to you by said 
committee?” time to answer the same being given until the 9th of March follow- 
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ing; and whereas on the said last-named day the said Thaddeus Hyatt, again 
appearing in like custody at the bar of the Senate, presented a paper, accompanied 
by an affidavit, which he stated was his answer to the said questions; and it 
appearing, upon examination thereof, that the said Thaddeus Hyatt has assigned 
no sufficient excuse in answer to the question first aforesaid, and in answer to the 
said second question, has not declared himself ready to appear and answer before 
said committee of the Senate, as set forth in said question, and has not purged 
himself of the contempt with which he stands charged: Therefore, 

Be it resolved, That the said Thaddeus Hyatt be committed by the Sergeant 
at Arms to the common jail of the District of Columbia, to be kept in close custody 
until he shall signify his willingness to answer the questions raceme to him 
by the Senate; and for the commitment and detention of said Thaddeus Hyatt, 
this resolution shall be a sufficient warrant. 

Resolved, That whenever the officer having the said Thaddeus Hyatt in custody 
shall be informed by said Hyatt that he is ready and willing to answer the ques- 
tions aforesaid, it shall be the duty of such officer to deliver the said Thaddeus 
Hyatt over to the Sergeant at Arms of the Senate, whose duty it shall be again 
to bring him before the bar of the Senate, when so directed by the Senate. 


In the course of the debate preceding the adoption of this preamble 
and resolution, Mr. Charles Sumner, of Massachusetts, argued that 
the Senate had no right to compel testimony required for legislative 
purposes only. On June 15, when the Senate ordered the discharge 
of Hyatt from confinement, Mr. Sumner spoke again on this subject, 
thus summarizing his argument: 


We must not forget a fundamental difference between the powers of the House 
of Representatives and the powers of the Senate. It is from the former that the 
Senator from Virginia has drawn his precedents, and here is his mistake. 

To the House of Representatives are given inquisitorial powers expressly by 
the Constitution, while no such powers are given to the Senate. This is expressed 
in the words, “‘the House of Representatives shall have the sole power of impeach- 
ment.” Here, then, obviously, is something delegated to the House and not 
delegated to the Senate, namely, those inquiries which are in their nature pre- 
liminary to an impeachment—which may or may not end in impeachment; and 
since, by the Constitution, every “civil officer” of the General Government may 
be impeached, the inquisitorial powers of the House may be directed against 
every “civil officer,” from the President down to the lowest on the list. 

This is an extensive power, but it is confined solely to the House. Strictly 
speaking, the Senate has no general inquisitorial powers. It has judicial powers 
in three cases under the Constitution: 

1. To try impeachments. 

2. To judge the elections, returns, and qualifications of its Members. 

3. To punish its Members for disorderly behavior, and, with the con- 
currence of two-thirds, expel a Member. 

In the execution of these powers, the Senate has the attributes of a court; and, 
according to established precedents, it may summon witnesses and compel their 
testimony, although it may well be doubted if a law be not necessary, even to the 
execution of this power. 

Besides these three cases, expressly named in the Constitution, there are two 
others, where it has already undertaken to exercise judicial powers, not by virtue 
of express words, but in self-defense: 

1. With regard to the conduct of its servants, as of its printer. 

2. When its privileges have been violated, as in the case of William Duane, 
by a libel, or in the case of Nugent, by stealing and divulging a treaty while 
still under the seal of secrecy. a 

It will be observed that these two classes of cases are not sustained by the text 
of the Constitution; but if sustained at all, it must be by that principle of universal 
jurisprudence, and also of natural law, which gives.to everybody, whether natural 
or artificial, the right to protect its own existence; in other words, the great right of 
self-defense. And I submit that no principle less solid could sustain this exercise 
of power. It is not enough to say that such a power would be convenient, highly 
convenient, orimportant. It must be absolutely essential to the self-preservation 
of the body; and even then, in the absence of any law, it may be open to the 
gravest doubts. (See Hinds’, sec. 1722.) 
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APPENDIX 3 
Kilbourn v. Thompson (103 U. S. 168) 


Briefly, the facts of the Kilbourn case are: 

On January 24, 1876, the House authorized a special committee to 
inquire into the affairs of the defunct Jay Cooke & Co., and especially 
into its activities in a “real-estate pool.’”’ The preamble stated that, 
because of improvident deposits in the company by the Secretary of 
the Navy and because of certain settlements, the United States and 
other creditors were placed at a serious disadvantage which the courts 
were powerless ‘‘to afford adequate redress.’ 

On March 14, 1876, the Select Committee on the Real Estate Pool 
and Jay Cooke Indebtedness served a subpena on Hallet Kilbourn, 
requiring his appearance, certain specified papers and documents, 
“and all other documents, letters * * * books * * * or maps, that 
can afford any information or evidence * * *” 

Kilbourn appeared but refused to produce books and papers or to 
answer certain questions, on the ground that they involved private 
matters rather than the public interest. He was thereafter cited for 
contempt and upon arraignment before the bar of the House argued 
that his offense, if any, was punishable only under Revised Statutes 
102. In the meantime he was indicted on five counts under the stat- 
ute. Custody of the prisoner was refused the United States marshal 
for the District of Columbia. On April 15 the Sergeant at Arms was 
authorized to make a return of a writ of habeas corpus issued by the 
Supreme Court of the District of Columbia in person with Kilbourn. 
On April 19 the court ordered the marshal to take custody of the 
prisoner. On May 2 the House declined an offer of Kilbourn to 
appear before the committee and testify and furnish such information 
as his books might contain. 

Kilbourn later brought an action for false imprisonment against 
John G. Thompson, the Sergeant at Arms, and several Members of 
the House (2 Hinds’, sec. 1608). 

The action was sustained as to the unfortunate Sergeant at Arms 
Thompson but not as to the Members. 

Concerning the wording of the preamble, the Supreme Court 
pointedly asked: 

How could the House of Representatives know, until it had been fairly tried, 
that the courts were powerless to redress the creditors of Jay Cooke & Co.? The 
matter was still pending in a court, and what right had the Congress of the United 
States to interfere with a suit pending in a court of competent jurisdiction? 
Again, what inadequacy of power existed in the court, or, as the preamble assumes, 
in all courts, to give redress which could lawfully be supplied by an investigation 
by a committee of one House of Congress, or by an act or resolution of Congress 
on the subject? The case being one of judicial nature, for which the power of 
the courts usually afford the only remedy, it may well be supposed that those 
powers were more appropriate and more efficient in aid of such relief than the 
9 eee belong to a body whose function is exclusively legislative * * * 





APPENDIX 4 
Marshall v. Gordon (243 U. 8S. 521) 


Briefly the facts of Marshall v. Gordon are: 
Marsliall, while a United States attorney, conducted a grand-jury 
investigation which led to the indictment of a Congressman. 
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a result of the Member’s charges of misfeasance and nonfeasance on the 
part of the attorney, the House, by resolution, directed its Judiciary 
Committee to inquire into and report on Marshall’s liability to 
impeachment. During the inquiry, Marshall sent to the chairman 
and gave to the press a letter charging in intemperate language that 
the investigation was merely an attempt to frustrate the action of the 
grand jury and therefore had no legislative purpose. The House 
ordered his arrest, and the lower court refused to issue a writ of habeas 
corpus. In reversing the lower court, the Supreme Court based its 
opinion on the limitation enunciated in Anderson v. Dunn that— 

* * * in answering the question what was the rule by which the extent of the 
implied power of legislative assemblies to deal with contempt was controlled, it 
ve declared to be “the least possible power adequate to the end proposed’’ (p. 

Accordingly, the power to punish Marshall for contempt was 
inadequate and the attempt was deemed to result from indignation 
on the part of the committee members rather than by reason of any 
obstruction to the legislative process (pp. 545-546). 





APPENDIX 5 
Jurney v. MacCracken (294 U.S. 125) 


William P. MacCracken, Jr., a lawyer, was arrested by Sergeant at 
Arms Chester W. Jurney on February 12, 1934, after declining to 
appear before the bar of the Senate in response to a citation of the 
Senate requiring him to show cause why he should not be punished for 
the removal and destruction of certain papers from his files after 
they had been subpenaed by the Special Senate Committee Investigat- 
ing Ocean and Air Mail Contracts. After being served with a subpena 
duces tecum, MacCracken had personally given Gilbert Givven, a 
representative of Western Air Express, permission to examine the files 
relating to that company and to remove papers not related to airmail 
contracts. Another client, L. H. Brittin, of Northwest Airways, Inc., 
also removed papers, with the permission of MacCracken’s partner, 
Mr. Lee, but without MacCracken’s permission or knowledge. 

The original subpena, which had been served on MacCracken 
January 31, 1934, had ordered his appearance and the production of 
all books of accounts and papers relating to airmail and ocean mail 
contracts. He appeared on that day, testified that he was a lawyer; 
that he was ready to produce all books and papers which were not 
privileged; that unless he secured waivers from clients as to certain 
oes he must exercise his own judgment as to which were privileged. 

e gave the committee the names of his clients and he obtained waivers 
from some of them, whereupon he immediately produced the papers 
released. 

On February 2, before the committee had decided the question of 
privilege, MacCracken appeared and related his story of the removal 
and destruction of papers by Givven and Brittin. Upon conclusion of 
this testimony, the committee decided that none of the papers were 

rivileged, and all papers then remaining in the files were produced. 
pon MacCracken’s request, Givven restored what were purported to 
be all of the papers taken by him. Many of the papers taken by 
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Brittin were recovered later from the trash and pieced together by 
post-office inspectors. 

MacCracken was arrested pursuant to a resolution of the Senate 
and immediately petitioned the old Supreme Court of the District 
of Columbia for a writ of habeas corpus. After a hearing the petition 
was dismissed, but that judgment was reversed by the court of appeals. 
The United States Supreme Court issued a writ of certiorari because 
of the importance of the question presented. 

In reversing the court of appeals, the Supreme Court held— 

1. Where the offending act was of a nature to obstruct the 
legislative process, the fact that the obstruction has since been 
removed, or that its removal has become impossible, is without 
significance. Congress can punish for past acts, subject to judicial 
review. 

2. The enactment of Revised Statute 102 did not impair the 
right of Congress to punish for contempt. 

3. Whether a recalcitrant witness has purged himself of con- 
tempt is for Congress to decide and cannot be inquired into by a 
court by a writ of habeas corpus. 





APPENDIX 6 
Gerhart Eisler 


House Resolution 104, 80th Congress, involved Gerhart Eisler, an 
alleged leader of Moscow-directed Communist activity in the United 
States, who refused to be sworn in as a witness before the House 
Committee on Un-American Activities until he had made a brief 
statement. The chairman informed the witness that he could make 
any statement he desired at the conclusion of his testimony. Eisler 
insisted on making his statement before taking the oath, whereupon 
the chairman ordered him to step aside. 

During the afternoon session the chairman announced that the 
committee unanimously voted, in executive session, to request the 
certification of the proceedings to the Department of Justice for the 
purpose of charging Eisler with contempt of Congress. In accord- 
ance with this ‘Tochiod. the following resolution (H. Res. 104) was 
submitted in the House on February 18, 1947: 


Resolved, That the Speaker of the House of Representatives certify the report 
of the Committee on Un-American Activities of the House of Representatives as 
to the willful and deliberate refusal of Gerhart Eisler to be sworn and to testify 
before the said Committee on Un-American Activities, together with all of the 
facts in connection therewith, under seal of the House of Representatives, to the 
United States Attorney for the District of Columbia, to the end that the said 
Gerhart Eisler may be proceeded against in the manner and form provided by law. 


The report (H. Rept. No. 43, 80th Cong.) accompanying the reso- 
lution recited the following essential information: 


Report Citing GERHART EISLER 


The Committee on Un-American Activities, as created and authorized by the 
House of Representatives, through the enactment of Public Law No. 601, section 
121, subsection Q (2), caused to be issued a sanenne to Gerhart Eisler, of 48-46 
Forty-seventh Street, Borough of Queens, New York City, N. Y. The said sub- 
pena directed Gerhart Eisler to be and appear before the said Committee on 
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Un-American Activities on February 6, 1947, and then and there to testify 
touching matters of inquiry committed to the said committee; the subpena being 
set forth in words and figures as follows: 

“By authority of the House of Representatives of the Congress of the United 
States of America, to the Sergeant At Arms, or his special messenger: You are 
hereby commanded to summon Gerhart Eisler, 48-46 Forty-seventh Street, 
Borough of Queens, New York, N. Y., to be and appear before the Un-American 
Activities Committee of the House of Representatives of the United States, of 
which the Honorable J. Parnell Thomas is chairman, in their chamber in the 
city of Washington, on February 6, 1947, in room 226, Old House Office Building, 
at the hour of 10 a. m., then and there to testify touching matters of inquiry 
committed to said committee; and he is not to depart without leave of said com- 
mittee. Herein fail not, and make return of this summons 

“‘Witness my hand and the seal of the House of Representatives of the United 
States, at the city of Washington, this 23d day of January 1947. 

“J. PARNELL THomas, Chairman. 


“Attest: 
“Joun ANDREWs, Clerk.” 


The said subpena was duly served, as appears by the return made thereon by 
Louis J. Russell, investigator of the Committee on Un-American Activities, who 
was duly authorized to serve the said subpena, the return of the service by the 
said Louis J. Russell being endorsed thereon, which is set forth in words and 
figures as follows: 

“Subpoena for Gerhart Eisler, 48-46 Forty-seventh Street, Borough of Queens, 
New York City, N. Y., to appear before the committee on the 6th day of February 
1947, at 10 a.m. Served the within named on January 24, 1947, at 8:30 a. m., 
at his residence by Louis J. Russell.” 

The said Gerhart Eisler, pursuant to said subpena and in compliance therewith 
appeared before the said committee to give such testimony as required under and 
by virtue of Public Law No. 601, section 121, subsection Q (2). The said Ger- 
hart Eisler, after making his appearance in the chambers of the said committee, 
refused to be sworn by the chairman of the said committee; and as the result of 
the said Gerhart Eisler’s refusal to be sworn as a witness before the committee, 
your committee was prevented from receiving testimony and information con- 
cerning a matter of inquiry committed to said committee in accordance with the 
terms of the subpena served upon the said Gerhart Eisler. The record of the 
proceedings before the committee on Thursday, February 6, 1947, during which 
the said Gerhart Eisler refused to be sworn as a witness and to give testimony is 
set forth as follows: * * * 


Thereafter follows the transcript of the pertinent part of the pro- 
ceedings of the committee and a concluding statement that this 
refusal to be sworn and to testify had deprived the committee of 
necessary information. The resolution was debated (Congressional 
ans ely) February 18, 1947, pp. 1177-1187) and agreed to 

. 1187). 





APPENDIX 7 
President Andrew Jackson 


The following account of this episode is related by Eberling in his 
study, Congressional Investigations, 1928 edition. 

The House committee appointed on January 17, 1837, “to examine 
into the condition of the executive departments, etc.,” had a checkered 
career. On January 23 it adopted a series of resolutions calling on 
President Jackson and heads of departments for information of 
various kinds, One of these resolutions was as follows: 

Resolved, That the President of the United States be requested and the Heads 
of the several departments be directed to furnish this committee with a list, or 


lists, of all officers or agents, or deputies, who have been appointed or employed 
and paid since 4th of March 1829, to the first of December last (if any without 
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authority of law) or whose names are not contained in the last printed register of 
public officers commonly called the Blue Book by the President or either of 
the said Heads of Departments respectively; and without nomination to, or the 
advice and consent of the Senate of the United States showing the names of such 
officers or agents or deputies; the sums paid each, the services rendered and by 
what authority appointed and paid, and what reasons for such appointments. 
Resolved, That the various executive officers, in replying to the foregoin 

resolution, be requested at the same time, to furnish a statement of the ected 
at which any innovations, not authorized by law (if such exist) had their origin, 
their causes, and the necessity which has required their continuance (24th Cong., 
2d sess., Debates, vol. xiii, Appendix, pp. 199, 200). 


By order of the committee, the chairman transmitted to the Presi- 
dent of the United States a copy of the above resolutions. The copy 
transmitted in the letter of the chairman was attested by the clerk of 
the committee. On January 27, Mr. Andrew Jackson, Jr., Secretary 
of the President, entered the committee room and delivered to the 
chairman, Mr. Henry A. Wise, of Virginia, a letter addressed to Mr. 
Wise and giving the President’s reasons for not complying with the 
request of the committee. The President pointed out in his letter 
that the resolution adopted by the House authorizing the investigation 
cast doubt upon the statement in his annual message that the execu- 
tive departments were in excellent condition. He stated further: 


The first proceeding of the investigating committee is to pass a series of resolu- 
tions, which, though amended in their passage, were, as understood, introduced 
by you, calling on the President and the Heads of Departments, not to answer to 
any specific charge, not to explain any alleged abuse, not to give information 
as to any particular transaction, but assuming that they have been guilty of the 
charges alleged, calls upon them to furnish evidence against themselves. After 
the reiterated charges you have made, it was to have been expected that you would 
have been prepared to reduce them to specifications, and that the committee 
would then proceed to investigate the matters alleged. But, instead of this, you 
resort to generalities even more vague than your original accusations; and in open 
violation of the Constitution, and of that well established and wise maxim, that 
all men are presumed to be innocent until proven guilty; according to the estab- 
lished rules of law, you request myself and the Heads of Departments to become 
our own accusers, and to furnish the evidence to convict ourselves; and this call 

urports to be founded on the authority of that body, in which alone by the 
nstitution, the power of impeachment is vested. The Heads of Departments 
may answer such a request as they please, provided they do not withdraw their 
own time and that of the officers under their direction, from the public business 
to the injury thereof * * * For myself, I shall repel all such attempts as an in- 
vasion of the principles of justice, as well as of the Constitution; and I shall 
esteem it my sacred duty to the people of the United States to resist them as I 
would the establishment of a Spanish inquisition (24th Cong., 2d sess., Debates, 
vol. xiii, appendix, p. 202). 

The President further lectured the chairman of the committee and 
concluded his letter by expressing astonishment that the House 
should make such a call on the Executive when there were six standing 
committees of the House specifically charged with examining the 
details of expenditures in the departments (Ibid., p. 202). 

The attitude of the President greatly enraged the chairman of the 
committee and, on January 30, he offered these resolutions to the 
committee: 

Resolved, That the letter of the President of the United States dated the 26th 
inst. addressed to the Chairman of this committee and handed to him by the 
private a of the President in the presence of the committee, is an official 
attack of the President upon the proceedings of the House of Representatives 
and of this committee, and upon the privileges of members of both Houses of 


Congress, and opposes unlawful and unconstitutional resistance to the just 
powers of the House of Representatives and of the committee; 
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Resolved, That the Chairman of the committee be directed to report to the 
House his letter and the resolution of this committee enclosed, addressed to the 
President, and the letter of the President in reply thereto, dated the 26th inst. 
and to submit to the consideration of the House the propriety and necessity of 
adopting measures to defend its proceedings, to protect the privileges of its mem- 
bers; and to enforce its just powers and those of its committees; to enable this 
committee to discharge duties devolved upon it by the resolution of the 17th 
inst. adopted by the House of Representatives. 


These resolutions were voted down by a vote of 6 yeas to 3 nays. 
An effort was made to consider and amend them, but it failed. 

It seems that the majority of the committee opposed their chairman 
and in their report stated: 


Neither did the committee discover in the letter of the President any attack 
upon the proceedings of the House or the privileges of its members, for the plain 
reason that neither the House nor its members have any privilege to call upon 
parties accused to criminate themselves. ane they could not sanction 
the resolution offered by the chairman to censure the President for his emphatic 
repulsion of what he construed to mean charges of personal accusation; and 
calls for self-crimination; nor could they consent to put a stop to the public 
business by getting up a debate in the House to enforce any pretended privilege 
of the House or its committees to compel public officers to furnish evidence 
against themselves. The committee were satisfied of the impropriety and 
inconsistency of all the calls upon the President and Heads of Departments 
embraced in the resolution offered by the Chairman; but to reject them entirel 
in the beginning, although, in effect, they called upon the accused to furnis 
evidence against themselves, might have subjected the committee to the char 
of suppressing evidence, or inquiry. They preferred, therefore, to assume the 
responsibility of giving too great latitude to inquiry, rather than to seem to check 
it in the beginning (24th Cong., 2d sess., Debates, vol. xiii, appendix, p. 194). 

The majority of the committee believed, as stated in their report, 
that this investigation could be instituted only for 1 of 2 purposes— 
impeachment or legislation; they maintained it could not be one for 
legislation, because no defect in the laws has been anywhere alleged, 
except in their execution. Hence, they could only regard this investi- 
gation in the light of a preliminary inquiry into facts and evidence 
to show whether a process of impeachment ought not to be instituted 
by the House of Representatives against the Executive and heads of 
departments. Strong proof that this investigation could be regarded 
only in the light of an inquiry preliminary to impeachment, they 
held, lay in the fact that one of the powers conferred on the committee 
by the resolution of the House was the power to send for persons and 
papers. As they said: 

At best, this is a vague and not well-defined power, incidental and not derived 

from any express provision in the Constitution. In its exercise, therefore, there 
should be some limitation; and it should be carefully used; only in cases where the 
direct legislation of Congress, the protection and enforcement of the privileges 
and rules of either House, or manifest public interest demand it. It is a judicial 
power, which Congress can exercise merely as a power incidental to the power, 
‘to make all laws which shall be necessary and proper.”’ To construe it into an 
unlimited power for a committee of this House to bring before them the persons 
of citizens from any part of the Union, at their own arbitrary will without just 
cause, or to compel the surrender of all papers which a committee might see fit 
to send for, would be to set up an incidental power of the House nowhere expressly 
recognized in the Constitution, which would totally annul one of the express pro- 
visions of the Constitution, to secure the citizen against these very outrages, viz: 
“The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” 


The committee decided they did not have the right to demand all 
the personal and private papers of public officers, in order that the 
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committee could decide whether there were any which ought to go 
into the public. files, and concluded their report by stating that— 


so far as had come to their knowledge, from the results of this investigation, 
the condition of the various executive departments is prosperous, and that they 
have been conducted with ability and integrity. 

Mr. Wise, the chairman of the committee, held that this letter of President 
Jackson is an official assumption of authority by the executive over the proceed- 
ings of the House of Representatives, and over the proceedings of one of its 
committees, that it is an official attack upon the privileges of members of both 
Houses of Con ; and that it opposes an unauthorized resistance to the just 
powers of the House and its committee, in direct hostility to inviolable principles 
necessary to the administration of a free government (24th Cong., 2d sess., 
Debates, vol. xiii, appendix, p. 203). 


He believed that this Government was instituted for the common 
benefit, protection, and security of the people; that its form was 
adopted as one most effectually secured against the danger of mal- 
administration; that all power is vested in and consequently derived 
from the people; that magistrates are their trustees and servants at 
all times and amenable to them. 


That if neither House of Congress could, nor would, inquire into the official con- 
duct and administration of executive officers, the peor e who could not inquire 
in their aggregated or conventional capacity, and the States which cannot, from 
their own organization and that of the Federal Government, institute inquiries 
at all efficiently, could never be informed of the official conduct of their federal 
officers; and these officers would, in effect, become irresponsible for their acts, 
except such as they might disclose, being unknown: 


Mr. Wise differentiated between “inquiries” and “‘inquisitions.” 
Inquiry into the condition and conduct of public affairs is a right of 
legislators. Inquisition into the conduct and condition of private 
affairs is no right, even of the sovereign power. Inquisition would 
violate the fourth article of the amendments to the Constitution. The 
resolution of inquiry did not invade the security of these rights, as 
was urged by those in favor of the amendments proposed to it. That 
article reads: 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants 
shall issue but upon probable cause, supported 7 oath or affirmation, and parti- 
cularly describing the place to be searched, and the person or things to be seized. 

This right is the right of the people. Are the executive departments and their 
officers the people? They belong to the people; though the history of Govern- 
ment proves too sadly that, without constant vigilance and strict superintendence 
over them by the people or their representatives, the people soon come to belong 
to them. ad these officers the right to be secure from all inquiry? It was 
thought that they were mere trustees and servants, who might be called upon 
at any time to give an account of their oon. The inquiry proposed by 
the resolution was not deemed unreasonable (24th Cong., 2d sess., Debates, vol. 
xiii, appendix, p. 204). 


The chairman mentioned some of the standing rules of the House 
such as rule 57, which made it the duty of the Committee on Ways 
and Means to examine into the state of the several executive depart- 
ments. He said: 


If the resolution of the House was inquisitorial, these rules were, and have 
been, from the earliest period of the existence of the House itself, standing inquisi- 
tions. There was the duty enjoined to examine into the state of the several 
executive departments. There was a search for any and whatever abuses might 
be found to exist and a report of them required. Was it ever dreamed that these 
standing rules were inquisitorial? No. They were the institutions of wise and 
jealous patriots, to insure that eternal vigilance which is the price of liberty. 
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He mentioned several previous inquiries to show that general and 
indefinite investigations had been made before (ibid., p. 205; e. g., 
Post Office Investigation, June 26, 1834). 

In concluding his report he claimed to have proved that the ma- 
jority of the committee showed very little disposition to pursue in- 

uiry and showed every disposition to sustain the President and the 
dente nants in their positions and in their course of obstructing fair 
and full investigation. This, he said, was proved by the following 
procedure of the committee: (1) The member of the committee at 
whose instance a witness was called was required to state in writing 
the charges the witness was expected to sustain; (2) the committee 
positively determined that it would not, in the absence of definite, 
specified charges of corruption and abuses, inquire into the reasons of 
the Executive, or heads of departments, for appointments to, or re- 
movals from office, in direct contradiction to the House, which re- 
jected the amendment requiring specific charges; (3) it decided that 
when definite and specific charges were made of corruption and 
abuses in appointments and removals from office, and in subsidizing 
the public press, it would not inquire into them. The questions 
which were propounded to witnesses also showed that the committee 
desired to shield the Executive, according to Mr. Wise. He claimed 
there was neither consistency, nor propriety, nor liberality, nor fair- 
ness in propounding or rejecting interrogatories. Some questions 
were proposed to witnesses which in substance were rejected as to 
others. Subjects of inquiry of the deepest interest to the public were 
preemptorily excluded from investigation. (For a list of the ques- 
tions, see ibid., pp. 214, 215.) 

But the chairman said: 

Such a procedure was to be expected from the committee from the moment of 
its appointment. Six friends of the Executive to three of the opposition were 
placed upon it by the Speaker, who is supposed to owe his election to the influence 
of the President over a House where there is an overwhelming majority in favor 
of the administration; and of these six, several were known, by their speeches on 
the floor, to be utterly opposed to the resolution under which the committee was 
appointed and to the investigation which that resolution instituted. 

This case represents one of the most successful attempts of a 
President of the United States to resist a congressional inquiry. 
Jackson’s position in these proceedings was probably strengthened by 
the fact that he had an overwhelming majority in the House and he 
knew he could successfully resist an investigation for that reason, as 
his own party would not take serious issue with him. The fact that 
the committee reported that all was well with the executive depart- 
ments after this feint at an investigation shows the importance of 
considering the political character of the committee personnel in these 
investigations. Investigating committees, packed with members in 
sympathy with the administration, might well become vehicles of 


vindication for the Executive. 
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APPENDIX 8 
President Buchanan 


In direct contrast is the account of the Covode investigation during 
the administration of President Buchanan, also related by Eberling. 
While President Buchanan “fully and cheerfully” admitted that 
een which are incident to eas duties were highly proper and 
belong equally to the Senate and the House, and that they were neces- 
in order to enable them to discover and to provide the appropriate 
legislative remedies for any abuse which might be ascertained, yet he 
protested the power given to the Covode committee to inquire— 


not into any specific charge or charges, but whether the President has by money, 

patronage, or other improper means sought to influence not the individual action 

= ee of Congress but the action of the entire body itself, or any committee 
ereof. 


Such an accusation, Buchanan said— 


extended to the whole circle of legislation, to interference for or against the passage 

of any law appertaining to the rights of any state or territory. Since the time of 

ao Boman and general warrants, there has been no such proceeding in 
g , 


He also protested because such an investigation was in violation of 
the rights of the coordinate executive branch of the Government and 
subversive of its constitutional independence. Moreover he claimed 
such an investigation was a flagrant abuse of a private person’s rights 
under the Constitution, for John Covode, who accused the President, 
was also chairman of the committee. 


I am to appear before Mr. Covode either personally or by a substitute, to cross- 
examine the witnesses which he may produce to sustain his own accusations 
against me; and — this poor boon may be denied the President (36th Cong., 
1st sess., Globe, p. 1434) (Eberling, p. 167). 

all the Executive alone be deprived of rights which all his fellow citizens 
enjoy? The whole proceeding against him justifies the fears of those wise and 
great men, who, before the Constitution was adopted by the States, apprehended 
that the tendency of the Government was to the aggrandizement of the legislative 
at the expense of the executive and judicial departments (Ibid., p. 1435. 
Madison’s statement in Federalist, p. 219). 


After a short debate on the President’s protest his statement was 
referred to the Judiciary Committee, with leave to report at any time. 
On April 9 following, Mr. John Hickman, from said committee, made 
a report (see Globe, 36 Cong., Ist sess., vol. iii, H. Rept. No. 394), 
accompanied by the following resolution, viz: 

Resolved, That the House dissents from the doctrine of the special message of the 
President of the United States on March 28, 1860; that the extent of power con- 
templated in the adoption of the resolutions of inquiry of March 5, 1860, is neces- 
sary to eae discharge of the constitutional duties devolved upon Congress; 
that judicial determinations, the opinions of former Presidents, and uniform usage 
sanctions its use; and that to abandon it would leave the executive department 
of the Government without supervision or responsibility and would be likely to 


lead to a concentration of power in the hands of the ident which would be 
dangerous to the rights of a free people. 


The resolution was eventually adopted. On June 25 the President 
sent another protest to the House claiming that the committee had 
acted as though they possessed unlimited power, and without any 
warrant whatever had pursued a course not merely at war with the 
constitutional rights of the Executive but tending to degrade the 
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Presidential office itself to such a degree as to render it unworthy of 
the acceptance of any man of honor or principle (36th Cong., 1st sess. 
Globe, p. 3299). The President claimed that the committee ha 
proceeded. to investigate subjects not warranted in the resolutions; 
that it had taken testimony ex parte; had dragged private correspond- 
ence to light, which a truly honorable man would never have an even 
distant thought of divulging. Even members of the Cabinet were 
called upon to testify. 

Should the proceedings of the committee be sanctioned by the House and 
become a precedent for future times, the balance of the Constitution will be 
entirely upset, and there will no longer remain the three coordinate and independ- 
ent branches of the government, lative, Executive, and Judicial. Should 
secret committees be aupeneted, with unlimited authority to range over all the 
words and actions, and i ible the very thought of the President, with a view 
to discover something in past life prejudicial to his character from parasites 
and informers, this would be an ordeal which scarcely any mere man since the 
fall could endure (Ibid., p. 3300 

This last protest of the President was referred to a select committee 
which made a report. There is no question that Congress was firmly 
convinced, and in this case the House, that the power of investigating 
the President, even where specific charges were not made, constitu- 
tionally belongs to the legislative department. The argument made 
by the Executive in this case only seemed to arouse the ire of the 
a the more. It is true that the President had some stanch 
defenders in the House, but the great majority opposed him. This is 
seen in the vote on the first resolution dissenting from the doctrines 
enunciated in his first message to the Senate, viz, 87 to 40 (36th Cong., 
1st sess., Globe, p. 1434). 





APPENDIX 9 
President Tyler 


In 1842 the House passed a resolution requesting certain informa- 
tion of President Tyler, namely, the names of such Members, if any, 
of the 26th and 27th Congresses, as have been applicants for office, 
with the details relating to such applications. Tyler refused, on the 
ground that, as the appointing power is vested solely in the Executive, 
the House could have no legitimate concern therein. 

Tyler later complied with a similar request of the House in another 
matter but said: 


Nor can it be a sound position that all papers, documents, and information of 
ovate Aenean which may happen by any means to come into the hands of 
the ident or the Heads of Departments must necessarily be subject to the call 
of the House of resentatives, merely because they relate to a subject of the 
deliberations of the House, although that subject may be within the sphere of le- 
gitimate powers * * * The executive Departments and the citizens of this 
country have their rights and duties as well as the House of Representatives, and 
the maxim that the rights of one person or body are to be exercised as not to 
impair those of others is applicable in its fullest extent to this question. (For 
review of this case see Congressional Record, 69th Cong., Ist sess., February 25, 
1926, p. 4548.) 


(56) 








FREEDOM OF INFORMATION IN GOVERNMENT 511 


APPENDIX 10 
President Polk 


President Polk, in 1846, refused the request of the House for 
information, pointing out the confidential nature of the information 
although admitting that the House could obtain information in a 


formal proceeding for impeachment, when its power would be plenary. 
He said further: 


If the House as the grand inquest of the Nation should at any time have reason 
to believe that there has been malversation in office by an improper use or applica- 
tion of the public money by a public officer, and should think proper to institute 
an inquiry into the matter, all the archives and pages of the executive departments, 
public or private, would be subject to the inspection and control of a committee 
of their body and every facility in the power of the Executive be afforded to 
enable them to prosecute the investigation. (See Congressional Record, 69th 
Cong., Ist sess., p. 4548.) (Eberling, p. 146.) 





APPENDIX 11 
Senate resolution of 1886 


In January 1886 the Senate passed the following resolution: 


Resolved, That the Attorney General of the United States, be, and he hereby is, 
directed to transmit to the Senate copies of all documents and papers that have 
been filed in the Department of Justice since the Ist day of January A. D. 1885, 
in relation to the management and conduct of the office of district attorney of the 
United States of the southern district of Alabama. 


The Attorney General replied: 


* * * it is not considered that the public interest will be promoted by a 
compliance with said resolution and the transmission of papers and documents 
therein mentioned to the Senate in executive sessision. 


The report submitted by the Senate Committee on the Judiciary 
vigorously asserted in the following language the right of Congress 
to receive, and the obligation of the executive branch to make avail- 
able, the information requested: 


The important question, then, is whether it is within the constitutional cam- 
petence of either House of Congress to have access to the official papers and 
documents in the various public offices of the United States created by laws 
enacted by themselves’ It may be fully admitted that except in respect of the 
Department of the Treasury, there is no statute which commands the head of 
any department to transmit to either House of Congress on its demand any in- 
formation whatever concerning the administration of his Department; but the 
committee believes it to be clear that from the very nature of the powers intrusted 
by the Constitution to the two Houses of Congress it is a necessary incident that 
either House must have at all times the right to know all that officially exists or 
takes p in any of the Departments of the Goverment (Congressional Record, 
vol. 17, p. 1585) 

It is believed that there is no instance of civilized governments having bodies 
representative of the people or of states in which the right and the power of those 
representative bodies to obtain in one form or another complete information as to 
every paper and transaction in any of the executive departments thereof that does 
not exist even though such papers might relate to what is ordinarily an executive 
function, if that function impinged upon any duty or function of the representative 
bodies. A qualification of this general right may under our Constitution exist in 
the case of calls by the House of Representatives for papers relating to treaties, 
ot sus) consideration and not yet disposed of by the President and Senate 
p. 5). 

* * * The practical construction of the Constitution in these respects by all 
branches of the Government for so long a period would seem upon acknowledged 
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rinciples to settle what are the rights and powers of the two Houses of Congress 
n the exercise of their respective duties covering every branch of the operations 
of the Government, and it is submitted with confidence that such rights and powers 
are indispensable to the discharge of their duties and do not infringe any right of 
the Executive, and that it does not belong to either heads of Departments or to 
the President himself to take into consideration any supposed motives or purposes 
that either House may have in calling for such papers, or whether their possession 
or knowledge of their contents could be applied by either House to useful purposes. 
. 7. * * * * ~ 


The Constitution of the United States was adopted in the light of the well-known 
history that even ministers of the English Crown were bound te lay before 
Parliament all papers when demanded on pain of the instant dismissal of such 
ministers on refusal, through the rapid and effectual instrumentality of a vote of 
want of confidence. And the Continental Congress had for more than ten years 
itself governed the country and had control of all papers and records, not by reason 
of anything expressed in the Articles of Confederation but by reason of intrinsic 
nature of free government. The jurisdiction of the two Houses of Congress to 
legislate and the power to advise or withhold advice concerning treaties and 
appointments necessarily involves the jurisdiction to officially know every step 
and action of the officers of the law and all the facts touching their conduct in the 
pesraden of any Department or even in the possession of the President himself. 

here was no need to express such a power, for it was necessarily an inherent 
incident to the exercise of the powers granted (p. 1586). 
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